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CHAPTER 12
TH RD PARTY RECOVERI ES

A GENERAL

This chapter deals with the right of the United States to recover the
costs of nedical care furnished or paid for on behalf of CHAMPUS
beneficiaries fromthird parties. These third parties may be individuals, or
entities who are liable for tort damages to the injured CHAMPUS beneficiary
or a liability insurance carrier covering the individual or entity. These
third parties may also include other entities who are primarily responsible
to pay for the medical care provided to the injured beneficiary by reason of
an insurance policy, worker's conpensation |law or other source of primary
paynent .

B. AUTHORI TY

1. Eederal_statutory authority. The Federal Medical Care Recovery Act
(reference (jj)) provides the basis under which clainms may be asserted or
other actions taken under this chapter. The Federal Medical Care Recovery
Act is a statute enacted to authorize the recovery of the reasonable val ue of
medi cal care furnished or paid for by the United States to a person who is
injured or suffers a disease under circunstances creating tort liability in a
third party. This Act is inplemented by Executive Order 11060 and an
Attorney General Regulation, 28 CFR Part 43.

2. (ther authority. Third party recoveries may arise in whole or in
part under authorities other than the Medical Care Recovery Act. These
i nclude, but are not limted to:

a. State worker’s conpensation | aws.

b. State hospital lien |aws.

C. State no-fault or uninsured notorist statutes.

d. Contract rights under terns of insurance policies.
c. POLICY

CHAMPUS third party recovery clainms can be conplex and difficult to
adm ni ster because they often involve recovery potential fromnultiple
sources. It is essential that all persons responsible for taking action
under this chapter have adequate training and support in this area. The
Director, OCHAMPUS, or a designee, will insure that CHAMPUS personnel
(including fiscal intermediary personnel) responsible for taking any action
under this chapter are adequately trained and supported to take tinmely and
effective action. Responsibility for taking third party recovery acti on at
various tines can rest with either fiscal internediary personnel, OCHAMPUS
enpl oyees, or Uniformed Service clains asserting authorit.ies. For this
reason close coordination between those responsible for any action under this
chapter is essential. Care nust also be taken to insure that appropriate
action to assert any third party recovery right is taken in sufficient tine
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to preclude the running of any applicable statute of limtations or other bar
to the governnent’s right to recover.

D.  APPEALABI LI TY

This chapter describes the procedures to be followed in the assertion and
collection of third party recovery clains in favor of the United States
arising fromthe operation of CHAMPUS. Actions taken under this chapter are
not initial determnations for the purpose of the appeal procedures of
Chapter 10 of this Regulation. However, “the proper exercise of the right to
appeal benefit or provider status determ nations under the procedures set
forth in Chapter 10 may affect the processing of federal clainms arising under
this chapter. Those appeal procedures afford a CHAMPUS beneficiary or
participating provider an opportunity for admnistrative appellate review in
cases in which benefits have been denied and in which there is a significant
factual dispute. For exanple, a fiscal internediary may deny paynent for
services which are determned to be excluded as CHAMPUS benefits because they
are found to be not nedically necessary. In that event the fiscal
internmediary will offer an administrative appeal as provided in Chapter 10 of
this Regulation on the nedical necessity issue raised by the adverse benefit
determ nati on. |f the care in question results froman accidental injury and
i f the appeal results in a reversal of the initial determnation to deny the
benefit, a third party recovery claimmay arise as a result of the appeal
decision to pay the benefit. However, in no case is the decision to initiate
such a claimitself appeal able under Chapter 10 of this Regul ation.

E. FEDERAL MEDI CAL CARE RECOVERY ACT CLAI M5

1. General. The Federal Medical Care Recovery Act (FMCRA) (reference
(1)) provides that in any case in which the United States i S authorized or
required by law to furnish or pay for hospital, nedical, surgical or dental
care and treatnent to a person who is injured or suffers a disease under
circunstances creating tort liability in some third person to pay danmages for
that care, the United States has a right to recover fromthe third person the
reasonabl e value of the care and treatnent furnished or to be furnished.

2. Qoligations of persons receiving treatment. TO insure the
expedi tious and efficient processi ng of Federal Medical Care Recovery Act
claims, any person furnished care and treatnent under CHAMPUS, his or her
guardi an, personal representative, counsel, estate, dependents or survivors
shal | Dbe required:

a. To provide conplete information regarding the circunstances
surrounding an injury as a condition precedent to the processing of a CHAMPUS
claiminvolving possible third-party liability;

b. To assign in witing to the United States his or her claimor
cause of action against the third person to the extent of the reasonable
value of the care and treatnent furnished, or to be furnished, or any portion
t hereof;

C. To furnish such additional infornmation as may be requested
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- concerning the circunstances giving rise to the injury or disease for which
‘‘‘‘‘‘‘‘‘ care and treatnent are being given and concerning any action instituted or to
be instituted by or against a third person;

d. To notify the responsible recovery judge advocate, the CHAMPUS
fiscal intermediary or General Counsel, OCHAMPUS, or other officer who is
representing the interests of the governnent at the time, of a settlenent
with, or an offer of settlenment froma third person; and,

€. To cooperate in the prosecution of all clainms and actions by
the United States against such third person.

3. Responsibility for recovery. The Director, OCHAMPUS, or a desi gnee,
i's responsible for insuring that CHAMPUS clains arising under the Federal
Medi cal Care Recovery Act (reference (jj)) are properly referred to and
coordinated with the Uniformed Services. Cenerally, federal clains arising
under this statute wll be processed as follows:

a. | dentification and referral of Federal Medical Care Recovery
Act clal ns

(1) cHAMPUS fiscal internediaries. In nost cases where
medi cal care is provided by civilian providers and paynent for such care has
been made by a CHAMPUS fiscal intermediary, initial identification of poten-
tial third-party liability wll be by the CHAMPUS fiscal internediary. In
such cases, the CHAMPUS fiscal internediary is responsible for conducting a
prelimnary investigation and referring the case to designated appropriate
| egal officers of the Uniformed Services.

(2) Initial identification by other agencies. Cccasionally,
cases involving potential third-party liability may be initially identified
by offices, agencies or individuals other than a CHAMPUS fi scal
intermediary. Wen this occurs, these cases should be initially referred to
t he CGeneral Counsel, OCHAMPUS, Aurora, CO 80045-6900 for evaluation. If
appropriate, the General Counsel, OCHAMPUS, may refer the case to the fiscal
internmediary or the designated Uniformed Service legal office for action.

b. Processing CHAMPUS claims. Wen the CHAMPUS fisca
intermediary initially identifies a claimas involving potential third-party
liability, it shall request additional information concerning circunmstances
of the injury or disease fromthe beneficiary or other responsible party
unl ess adequate information is submtted with the claim The information
normal |y is obtained by requesting the beneficiary to conplete a personal
injury questionnaire. The CHAMPUS claimw || be suspended and no paynent
i ssued pending receipt of the third-party liability information. [If the
requested third-party liability information is not received, the claim will
be denied. A CHAMPUS beneficiary may expedite the processing of his or her
CHAMPUS claim by submtting a conpleted third-party liability questionnaire
with the first claimfor treatment of an accidental injury. Third-party
liability information normally is required only once concerning any single
accidental injury. Once the third-party liability information pertaining to
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a single incident. or episode of care is received, subsequent clains
associated with the sane incident or episode of care may be processed to
paynment in the usual manner. [f, however, the requested third-party
liability information is not received subsequent clains involving the sane
i ncident or episode of care wll be suspended or denied as stated above.

c. Ascertaining total potential liability. It is essential that
the |l egal office responsible for asserting the claimagainst the third party
receive fromthe CHAMPUS fiscal intermediary a report of all anounts expended
by the United States for care resulting fromthe incident upon which
potential liability in the third party is based (including anounts paid by
CHAMPUS for both inpatient and outpatient care). Prior to assertion and
final settlement of a claim it wll be necessary for the responsible |ega
office to secure fromthe CHAMPUS fiscal internmediary updated information to
insure that all anounts expended under CHAMPUS are included in the
government’s claim It is equally inmpcrtant that information on future
medi cal paynments be obtained through the investigative process and included
as a part of the governnent’s claim No CHAMPUS-related claimwll be
settled, conpromsed or waived wthout full consideration being given to the
possi bl e future nedical paynent aspects of the individual case.

4, Representing the government’s interest. The government’s right to
recover the amounts expended for the patient’s nedical care is independent of
the right the patient has to assert a claimagainst the third person for
damages. The existence of the governnent’s right, however, is dependent upon
establishing the liability of the third person under ordinary principles of
| aw,

a. Department Of Justice. Frequently, collection actions under
the Federal Medical Care Recovery Act (reference (jj)) nust be referred to
the Departnment of Justice for litigation. This is usually necessary because
either the admnistrative collection action has been unsuccessful or the
injured party has initiated suit and the government nust be joined to protect
its interests. \Wen such referrals involve significant cases in which the
dol l ar amount of the potential recovery on CHAMPUS cl ai ns exceeds $40, 000 or
i nvol ve a unique or significant |egal issue, notice of the referral wll be
provided to the General Counsel, oOCHAMPUS. Upon request by the Uniforned
Service involved, the CGeneral Counsel, OCHAMPUS, will assist in the
coordi nation of any case with the Departnment of Justice.

b. Private attorneys. The attorney for the injured beneficiary
may be requested to represent the interests of the government and join both
claims in a single action against the third person. Such representation of
the government’s interest normally nmust be nmade at no expense to the
government. However, when such representation of the government’s interest
I's undertaken by the injured party’'s attorney for the governnment, offices and
agencies involved will extend full cooperation to the injured party’s
attorney to insure that the governnent’s interests are fully protected. The
coordi nation of such cases is normally the responsibility of the designated
Unifornmed Service clains office. However, the Ceneral Counsel, OCHAMPUS,may
be requested to provide assistance in coordinating CHAMPUS matters relating
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to these cases. If the attorney representing the injured beneficiary does
not wish to join the governnent’s claimwth that of his or her client, and
court action is required to recover the anount expended for the patient’s
medi cal care, intervention or an independent. suit may be initiated by the
United States for the reasonable value of the care or treatnent provided.

b. Settl enent and waiver of Federal Medical Care Recovery Act clains

a. Aut hority of the Uniformed Services legal offices. Uniformed
Services legal offices may, under the authority and provisions of regulations
prescribed by their respective departments, (1) accept the full anount of a
claimand execute a release therefore, (2) conpromse or settle and execute a
rel ease of any claim not in excess of $40,000, which has been referred to it
under the provisions of this chapter, or (3) waive, and in this connection,
rel ease any claimnot inexcessof $40,000 in whole or in part, either for
the convenience of the government, or if it is determned that collection
woul d result. in undue hardship upon the person who suffered the disease or
injury resulting in the care and treatnment provided under the CHAMPUS,

b. Department of Justice approval required. A claimin excess of
$40, 000 may be conprom sed, settled, waived and released only with the prior
approval of the Departnment of Justice. The Departnent of Justice is also to
be consulted in all cases involving (1) unusual circunmstances, (2) a new
poi nt of [aw which may serve as a precedent, or (3) a policy question where
there is or may be a difference of views between federal departnents and
agenci es.

C. Limtation on the authority of th e Unifornmed Services |egal
offices. The authority of conprom se, settlenent, waiver and rel ease
described by this subsection can not be exercised in any case in which (1)
the claimof the United States for such care and treatnment has been referred
to the Departnent of Justice, or (2) a suit by the third party has been
instituted against the United States or the individual who received or is
receiving the care and treatnent described herein and the suit arises out of
the occurrence which gave rise to the third-party claimof the United States.

6. Reporting requirements. The Department of Defense is required to
submt an annual report to the Attorney CGeneral stating the nunber and dollar
amount of clainms asserted against, and the number and dol | ar amount of
recoveries from third persons for third-party federalclaims arising from the
operation of the CHAMPUS. To facilitate the preparation of this report and
to maintain programintegrity, the following reporting requirements are
est abl i shed: _

a. CHAMPUS fiscal internediaries. Each CHAMPUS fiscal
intermediary shall submit on or before January 31 of each year an annual
report to, the Director, OCHAMPUS, or a designee, covering the 12 nonths of
t he previous cal endar year. This report shall contain, as a mininmm the
number and totaldellar amount of cases investigated for potenti al
third-party liability and the nunber and dollar anount of cases referred to
Uni formed Services clains offices for further investigation and collection.
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These latter figures are to be itemzed by the states and Uniformed Services
to which the cases are referred.

b. Uni forned Services. Each Unifornmed Service will submt an
annual report covering the 12 calendar nonths of the previous year, setting
forth, as a mnimum the number and total dollar amount of cases involving
CHAMPUS paynents received from CHAMPUS fiscal internediaries, the nunber and
dol l ar amount of cases involving CHAMPUS paynents received from ot her
sources, and the nunber and dollar anount of claims actually asserted
agai nst, and the dollar anount of recoveries from third persons. The
report, itemzed by state and foreign clainms jurisdictions, shall be provided
no later than February 28 of each year, by each Uniformed Service to the
Director, OCHAMPUS, or a desi gnee.

C. | npl enentation _of the reporting requirements. The reporting
requi rements prescribed by paragraph E.6.a. above are to be inplenmented by
the Director, OCHAMPUS, or a designee, by an appropriate action. The
reporting requirenents prescribed by paragraph £.6.b. above are to be
i mpl ement ed as soon as practicable by agreement between the Director,
OCHAMPUS, or a designee, and the affected reporting agency. In no event wll
the reporting requirenents prescribed in paragraph E.6.b. above be
i npl enented |ater than Decenber 23, 1988.

F. AUTOMOBI LE OR OTHER MEDI CAL PAYMENT | NSURANCE, NO- FAULT | NSURANCE, OR
UNI NSURED MOTCORI ST | NSURANCE

Paynent may not be made under CHAMPUS for any nedical service or supply
to the extent that payment has been nade or can reasonably be expected to be
made for the service or supply under medical insurance or other plan,
aut onobi | e nedi cal paynent insurance policy or plan, uninsured notorist
i nsurance, no-fault insurance or other forns of nedical paynments protection.
Unless all or a portion of a paynent under a no-fault or uninsured notorist
i nsurance policy is designated as rei nbursenent for nedical expenses or for
some other policy benefit, the full amount of all such undesignated paynents
shall be deened to be for medical expenses incurred by the policy
beneficiary. Were a CHAMPUS beneficiary is covered by no-fault or uninsured
motori st insurance, CHAMPUS benefits will not beconme available until the
CHAMPUS beneficiary furnishes witten docunentation that he or she has
i ncurred nedi cal expenses equal to the full amunt of the paynent received
under the policy, or to that portion of the total paynent received which was
desi gnated for nedical expenses. Based upon the results of the investigation
described in paragraph E.3.b. of this chapter, the fiscal intermediary wll
segregate all clains involving treatnent of personal injuries for which it is
|ikely that such other insurance is available. These claims will be
processed initially as double coverage clainms under the provisions of Chapter
8 of this Regulation. Any CHAMPUS paynents made after the double coverage
provi si ons have been fully conplied with will be considered for possible
third-party liability recovery under the provisions of this chapter.

G WORKER' S COVPENSATI ON CLAI M5

Based upon the results of the investigation described in paragraph
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E.3.b. of this chapter, the fiscal internediary will segregate all clains
involving treatment of work-related injuries. These claims wll be processed
initially as double coverage clains under Chapter 8 of this Regulation
dealing with worker’s conpensation clains. Any CHAMPUS paynents nade after
the doubl e coverage provisions have been fully conplied with will be

consi dered for possible third-party liability recovery under the provisions
of this chapter. Unless all or a portion of a paynent made pursuant to a
wor ker’s conpensation claimis designated as reinbursenent for medical
expenses or for some other policy benefit, the full amunt of all such
undesi gnat ed paynents shall be deened to be for medical expenses incurred by
the policy beneficiary.

H MXED CLAI N5

Cccasionally, a claimarising under the Medical Care Recovery Act. wll be
referred to a clains collection authority which also has sone other potenti al
for recovery. A typical exanple of such a claimis one arising as the result
of an autonobile accident in which there is a likely tortfeasor and the
injured party is also covered by sone conbination of other health insurance
which is primary to CHAMPUS, such as, worker’'s conpensation, or a nedical
paynents provision of an autonobile policy. These clains wll also initially
be processed as double coverage clainms. In addition, agency clains
collection authorities should take full cogni zance of all avenues of
potential recovery as long as there is any potential for recovery fromthe
tortfeasor. Once final action has been taken, any remaining possible
recovery under the Federal Cains Collection Act (reference (ii)) may be
referred to the General Counsel, ocHAMPUS, for further action in accordance
wth Chapter 11 of this Regulation. Such referrals should contain a conplete
report of all actions taken on the case and full and conplete docunentation
of the clains involved.
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