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COLLABORATING PARTY

and

ARMY RESEARCH LABORATORY

COOPERATIVE RESEARCH AND DEVELOPMENT AGREEMENT

This Cooperative Research and Development Agreement ("AGREEMENT"), dated as of the effective date of this Agreement, was authorized and encouraged by the Federal Technology Transfer Act of 1986 (P.L. 99-502) and implemented by Executive Order 12591 (10 April 1987).  The parties to this AGREEMENT are COLLABORATING PARTY  ("COLLABORATING PARTY”), of the State of **, and the Army Research Laboratory ("ARL"), a laboratory of the United States Army.

A.  Whereas, the Congress in enacting the Federal Technology Transfer Act of 1986, Public Law No. 99-502, October 20, 1986, has found that Federal laboratories' developments should be made accessible to private industry, state and local Governments, and has declared that one of the purposes of that Act is to improve the economic, environmental, and social well-being of the United States by stimulating the utilization of Federally-funded technology developments by such parties; and

B.   Whereas, the Federal Technology Transfer Act of 1986 among other technology transfer improvements has given each Federal agency the authority to permit the Director of Government-operated Federal laboratories to enter into Cooperative Research and Development Agreements (CRDAs) with Federal or non-Federal entities, including private firms and organizations, for the purpose of providing to collaborating parties personnel, services, property, facilities, equipment or other resources (EXCEPT FUNDS), or obtaining from collaborating parties personnel, services, property, facilities, equipment or other resources (INCLUDING FUNDS) which may include the disposition of patent rights in the inventions that may result from such collaboration; and

C.  Whereas, ARL has performed substantial research and development with respect to **(for example, radionuclides from rare earth elements with cancer therapy potential and has substantial elements with cancer therapy potential and has substantial expertise in the generation and characterization of monoclonal antibodies and their in-vivo binding abilities), hereinafter referred to as "the Technology";

D.  Whereas, ARL possesses **(certain advanced scientific skills, facilities, special equipment, information, computer software, and know-how) pertaining to the Technology;

E.  Whereas, ARL desires to pursue the development of the Technology with the objective of developing **(for example, cancer therapeutic reagents consisting of specific monoclonal antibodies coupled to specific radionuclides with cell killing potential); and

F.  Whereas, ARL is interested in the utilization of the end product from this Technology by the private and public sectors; and

G.  Whereas, COLLABORATING PARTY has invested substantial sums of its own private funds in and has performed substantial research and development of ** (specific technology) desires to provide resources for ARL’s further development of the Technology; and

H.  Whereas, COLLABORATING PARTY possesses **(equipment, facilities, unique capabilities);

I.  Whereas, COLLABORATING PARTY is interested in the further development of the technology and applications of its **(specifics).

NOW, THEREFORE, THE PARTIES HERETO AGREE AS FOLLOWS:

Article 1.  Definitions
As used in this AGREEMENT, the following terms shall have the following meanings and such meanings should be equally applicable to both the singular and plural forms of the terms defined:

1.1  "Agreement" means this Cooperative Research and Development Agreement.

1.2  "Invention" means any invention or discovery which is or may be patentable under Title 35 of the United States Code or any novel variety of plant which is or may be protected under the Plant Variety Protection Act (7 U.S.C. 7321 et seq.).

1.3  "Made" in relation to any invention means the conception or first actual reduction to practice of such invention.

1.4  "Proprietary Information" means information that embodies trade secrets developed at private expense, or information which is confidential business or financial information, provided that such information:

(i)  is not generally known or available from other sources without obligations concerning its confidentiality;

(ii)  has not been made available by the owners to others without obligation concerning its confidentiality; and

(iii)  is not already available to the Government without obligation concerning its confidentiality.

1.5  "Subject Data" means all recorded information first produced in the performance of this Agreement.

1.6  "Subject Invention" means any invention made in the performance of work under this Agreement.

Article 2.  Cooperative Research
2.1  Statement of Work.  Cooperative research performed under this Agreement shall be performed in accordance with the Statement of Work ("SOW") attached hereto as Appendix A.  Each party agrees to participate in the cooperative research and to utilize such personnel, resources, facilities, equipment, skills, know-how, and information as it considers necessary, consistent with its own policies, missions and requirements.

2.2  Review of Work.  Periodic conferences shall be held between ARL and COLLABORATING PARTY to review the progress of work.  It is understood that the nature of this cooperative research is such that completion within the period of performance specified, or within the limits of financial support allocated, cannot be guaranteed.  Accordingly, it is agreed that all cooperative research is to be performed on a best efforts basis.

2.3  Principal Investigation.  ARL agrees to assign ARL's portion of the work to be performed pursuant to the SOW to the **X Branch.  The work will be performed under the supervision of **X as principal investigator, who has the responsibility for the scientific and technical conduct of this project at ARL. The principal investigator for **COLLABORATING PARTY is **X, who has the responsibility for the scientific and technical conduct of this project at **COLLABORATING PARTY.

2.4  Scope Change.  If at any time either principal investigator determines that the research data dictate a substantial change in the direction of the work, the party shall promptly notify the other party and the parties shall make a good faith effort to agree on any necessary change to the SOW.

2.5  R&D Team.  To the extent that the conduct of sponsored research requires a joint technical effort of COLLABORATING PARTY and ARL, the parties agree to establish a joint research and development team (The "Team") which shall conduct cooperative research in accordance with the SOW.  Each party shall make available to the Team such resources, facilities, equipment, skills, know-how and information as it considers necessary and appropriate.  Both parties pledge to support the Team in a mutually cooperative manner, on a best effort basis, consistent with their respective policies, missions and requirements.  Either party may propose changes to the SOW or to the scope and direction of the effort which, if agreed to by the other party, shall first be made to the Statement of Work, and then implemented by the Team.  While assigned to the Team, members shall continue to remain employed by their respective employers with full benefits and salary.

Article 3.  Reports
3.1  Annual Reports.  Commencing six months after this Agreement enters into force, ARL and COLLABORATING PARTY shall submit annual written reports to each other during the term of this Agreement on the progress of their work and the results being obtained and shall make available, to the extent, reasonably requested, other project information in sufficient detail to explain the progress of the work.

3.2  Final Report.  ARL and COLLABORATING PARTY shall prepare a written report within three (3) months after expiration of this Agreement.  This report shall set forth the technical progress made, identifying such problems as may have been encountered, and establishing goals and objectives requiring further effort.  The ultimate responsibility for timely completion of said reports shall be ARL’s principal investigator.  In addition, a portion of the results not including proprietary information may be prepared for publication in a journal or at a conference, as appropriate, by COLLABORATING PARTY or ARL with co-authorship, as appropriate.

Article 4.  Financial Obligation

If no payments to ARL:
4.1  ARL Salary and Travel.  ARL shall provide support to ARL personnel in performance of this Agreement. 

4.2  COLLABORATING PARTY Salary and Travel. COLLABORATING PARTY shall provide support to COLLABORATING PARTY personnel in performance of this Agreement.

*******

If payment made to ARL:

4.1 Advance Payment.  The performance of research by ARL under this Agreement is conditioned on the advance payment by COLLABORATING PARTY of ARL’s full cost for the performance of such research.  (Use this clause only if agency desires advance payment).

4.2  Deposit Account.  COLLABORATING PARTY shall pay $(X) to ARL for the performance of the research specified by Article 2.  Such funds shall be deposited in (get account info from budget) as follows:

$(.4X) to be deposited upon the execution of this Agreement;

$(.2%) to be deposited 30 days prior to the beginning of the second budget period;

$(.2X) to be deposited 30 days prior to the beginning of the third budget period; and 

$(.2X) to be deposited 30 days prior to the beginning of the fourth budget period. 

ARL shall not be obligated to perform any of the research specified herein or to take any other action required by this Agreement if the agreed to funds are not deposited as required by this Article.  (An alternate clause establishing an Agency rather than a Treasury deposit account may be used.)

4.3  Insufficient and Excess Funds.  ARL shall not be required to continue its research and development activities under this Agreement if the funds provided by COLLABORATING PARTY are insufficient to cover ARL’s full cost for such continued activities.  Funds not expended by ARL shall be returned to COLLABORATING PARTY upon ARL’s submission of a final fiscal report to COLLABORATING PARTY.

4.4  Accounting Records.  ARL shall maintain separate and distinct current accounts, records, and other evidence supporting all its expenditures under this Agreement.  ARL shall provide COLLABORATING PARTY a semi-annual report accounting for the use of COLLABORATING PARTY’s funds and a final fiscal report within X months after completing the SOW or ending its research activities under this Agreement and the completion of the research work.  These accounts and records of ARL shall be available for reasonable inspection and copying by COLLABORATING PARTY and its authorized representative.

************

Article 5.  Title to Property
5.1  Equipment.  All equipment developed or purchased by ARL under this Agreement, and all Government Furnished Equipment (GFE), if any, shall be the property of ARL. All equipment, developed or purchased by COLLABORATING PARTY, provided to ARL by COLLABORATING PARTY, or developed or acquired by ARL with funds supplied by COLLABORATING PARTY, shall remain or vest in COLLABORATING PARTY.  Co-developed equipment shall be owned by COLLABORATING PARTY.  Any GFE shall be used solely for the performance of the effort contemplated by this Agreement.  Upon completion of research under this agreement, COLLABORATING PARTY shall be responsible for all costs attendant to the maintenance, removal, storage, and shipping of their equipment to COLLABORATING PARTY.

5.2  Disposal of Toxic or Other Waste.  The responsibility for proper disposal at completion or termination of this Agreement of any equipment or materials that an originating party transfers to the facilities of a receiving party and which constitute hazardous, toxic or other waste shall remain with the originating party.

5.3  Software.

5.3.1 COLLABORATING PARTY Employee Software.  Title to any copyright in software written by COLLABORATING PARTY employees in the course of performance of this agreement shall be held by COLLABORATING PARTY.  COLLABORATING PARTY agrees to grant to the U.S. Government a non-exclusive, irrevocable, paid-up license to use or have used, throughout the world by, or on behalf of the U.S. Government, the copyright covering said software.

5.3.2  Joint Employee Software.  Title to any copyright in software written jointly by COLLABORATING PARTY and ARL employees in the course of performance of this Agreement shall be held by COLLABORATING PARTY.  COLLABORATING PARTY agrees to grant to the U.S. Government a non-exclusive, irrevocable, paid-up license to use or have used, throughout the world by, or on behalf of the U.S. Government, the copyright covering said software.

5.3.3  ARL Employee Software.  Software written by ARL employees in the course of performance of this Agreement is considered to be the property of ARL.  ARL agrees to grant to COLLABORATING PARTY a non-exclusive, irrevocable, paid-up license to use said software.  ARL, however, places the following restrictions on use by COLLABORATING PARTY of said software:


a.  COLLABORATING PARTY shall not copy said ARL employee software without the prior written approval of the ARL Director or his designee;


b.  COLLABORATING PARTY shall not distribute, license or sublicense said ARL employee software to third parties; and


c.  Upon written request, COLLABORATING PARTY may obtain additional copies of said ARL employee software.

5.3.4 Limited Scope.  COLLABORATING PARTY shall retain ownership in any software or algorithms to which collaborating party has title prior to this agreement.

Article 6.  Inventions and Patents 
6.1  Reporting.  ARL shall promptly report to COLLABORATING PARTY each Subject Invention reported to ARL by its employees.  COLLABORATING PARTY shall promptly report to ARL each Subject Invention reported to COLLABORATING PARTY by any of its employees.

6.2  COLLABORATING PARTY Employee Inventions.  ARL, on behalf of the U.S. Government, agrees that COLLABORATING PARTY shall retain title to any COLLABORATING PARTY employee’s Subject Invention.  COLLABORATING PARTY agrees to timely file patent applications on such Subject Inventions at its own expense.  COLLABORATING PARTY further agrees to grant to the U.S. Government a non-exclusive, irrevocable, paid-up license to practice or have practiced, throughout the world by, or on behalf of the U.S. Government, the Subject Inventions which are covered by said patents.  Such non-exclusive license shall be evidenced by a confirmatory license agreement prepared by COLLABORATING PARTY in a form satisfactory to ARL.  COLLABORATING PARTY may release the rights provided for by this paragraph to employee inventors subject to a license in the U.S. Government.

6.3  ARL Employee Inventions.  ARL, on behalf of the U.S. Government, shall have the initial option to retain title to each Subject Invention made by its employees.  ARL shall notify COLLABORATING PARTY promptly upon making this election.  ARL agrees to grant to COLLABORATING PARTY a non-exclusive, irrevocable paid-up license for the Subject Invention made, or, if requested by the COLLABORATING PARTY, ARL may grant an exclusive license for the Subject Invention made, limited to a pre-negotiated field of use and to reasonable royalty terms to be negotiated by ARL and COLLABORATING PARTY in accordance with Article 6.8. 

6.4  Joint Employee Inventions.  ARL, on behalf of the U.S. Government, shall have the initial option to retain title to each Subject Invention Made jointly by COLLABORATING PARTY and ARL employees.  In the event that ARL informs COLLABORATING PARTY that it elects to retain title to such joint Subject Invention, COLLABORATING PARTY agrees to assign to ARL whatever right, title and interest COLLABORATING PARTY has in and to such joint Subject Invention.    ARL agrees to timely file patent applications on such Subject Invention at its own expense.  ARL agrees to grant to COLLABORATING PARTY a non-exclusive, irrevocable  paid-up license for the Subject Invention made, or, if requested by the COLLABORATING PARTY, ARL may grant an exclusive license for the Subject Invention made, limited to a pre-negotiated field of use and to reasonable royalty terms to be negotiated by ARL and COLLABORATING PARTY in accordance with Article 6.8. 

6.5  Filing of Patent Applications.  The party having the right to retain title and file patent applications on a specific Subject Invention may elect to file patent applications thereon, provided it so advises the other party within 90 days from the date it reports the Subject Invention to the other party.  In the event that the party having the right to retain title and file patent applications fails to advise the other party within ninety (90) days from the date it reports the subject Invention of its intent to file a patent application, the other party may elect to file patent applications on such Subject Invention.  If the other party elects to file patent applications, the party initially reporting such Subject Invention agrees to assign its rights, title and interest in such Subject Invention to the other party and to cooperate with such other party in the preparation and filing of patent applications thereon.  The assignment of the entire right, title and interest to the other party pursuant to this paragraph shall be subject to the retention by the party assigning title of a non-exclusive, irrevocable, paid-up license to practice, or have practiced, the Subject Invention throughout the world.  In the event neither of the parties to this Agreement elect to file a patent application on Subject Invention, either or both (if a joint invention) may, at their sole discretion and subject to reasonable condition, release the right to file to the inventor(s) with a license in each party of the same scope as set forth in the immediate preceding sentence.

6.6  Patent Expenses.  The expenses attendant to the filing of patent applications as specified in 6.5 above, shall be borne by the party filing the patent application.  Each party shall provide the other party with copies of the patent applications it files on any Subject Invention, along with the power to inspect and make copies of all documents retained in the official patent application files by the applicable patent office.

6.7  Maintenance Fees.  The fees payable to the U.S. Patent and Trademark Office in order to maintain the patent's enforcement will be payable by the owner of the patent, at that party’s option.  In the event that ARL is the owner of the patent and COLLABORATING PARTY holds an exclusive license in said patent, COLLABORATING PARTY shall pay all maintenance fees for said patent.  If COLLABORATING PARTY elects not to pay the maintenance fee, COLLABORATING PARTY must relinquish their exclusive license rights in said patent and must give ARL reasonable notification so as to permit ARL the option of paying said fee.  In the event that COLLABORATING PARTY elects not to pay the maintenance fee and ARL elects to exercise its option to pay said fee, COLLABORATING PARTY will retain a non-exclusive, irrevocable paid-up license in said patent.

6.8  Exclusive License  

6.8.1  Grants.  The COLLABORATING PARTY shall have the option to choose an exclusive license for a pre-negotiated field of use in each subject invention made in whole or in part by a federal employee.  ARL, on behalf of the Government, if requested by COLLABORATING PARTY, may grant to COLLABORATING PARTY an exclusive license limited to said pre-negotiated field of use in such subject inventions.  The parties agree to pre-negotiate the field of use of the license before the patent issues in each subject invention.  The terms of said exclusive license shall be negotiated in accordance with Article 6.8.2.

6.8.2  Exclusive License Terms.  Upon the filing of a patent application on a Subject Invention, COLLABORATING PARTY shall have the option of acquiring from ARL a pre-negotiated field of use, exclusive license in the resulting patents at reasonable royalty rates, upon the execution of an exclusive license agreement containing the terms and conditionsd as agreed to by the parties.  The specific royalty rate fee and field of exclusivity, shall be negotiated in good faith promptly after the Subject Invention is filed in the U.S. Patent and Trademark Office.  COLLABORATING PARTY’s interest in obtaining a pre-negotiated field of use exclusive license must be communicated by written notice to ARL within six (6) months from the date the U.S. Patent Application is so filed and the pre-negotiated field of use identified prior to the issue of the patent.  ARL shall notify COLLABORATING PARTY of the filing date within thirty (30) days of filing the patent application.

6.8.3  Extension of Exclusive Licenses.  Requests by COLLABORATING PARTY for extensions of a limited term exclusive license may be filed at any time prior to the expiration of the limited term exclusive license already in existence.

6.8.4  Royalty Rate Disputes.  If the parties cannot mutually agree on what shall be a reasonable royalty rate on an exclusive license based on a patent resulting from any Subject Invention, ARL shall have the right to convert the exclusive license grant given to COLLABORATING PARTY in paragraphs 6.8.1; 6.8.2; and 6.8.3 to non-exclusive status and thereafter grant other non-exclusive licenses on the patent resulting from any Subject Invention to third parties.

6.9  Non-Exclusive Licenses.  ARL agrees that COLLABORATING PARTY shall be entitled to a non-exclusive, irrevocable, paid-up, royalty-free license to practice or have practiced, throughout the world by, or on behalf of COLLABORATING PARTY, the patents covering such Subject Inventions made by ARL employees.  Such non-exclusive license shall be evidenced by a confirmatory license agreement.

Article 7.  Data and Publication
7.1  Right of Access.  ARL and COLLABORATING PARTY agree to exchange all Subject Data produced in the course of research under this Agreement, whether developed solely by ARL, jointly, or solely by COLLABORATING PARTY.  The exchange of Subject Data is subject to the provisions set forth in paragraph 7.2 below.

7.2  Proprietary Information.  (i) COLLABORATING PARTY shall place a Proprietary Legend on all information that it developed prior to or independent of this Agreement that it provides to ARL under this Agreement and that it asserts is proprietary.  The proprietary Legend shall explicitly identify which information is Proprietary and which information is not Proprietary on pages asserted to contain Proprietary information, and the legend shall be in the following form “COLLABORATING PARTY PROPRIETARY”.  ARL agrees that any such marked Proprietary Information furnished by COLLABORATING PARTY to ARL under this Agreement, or in contemplation of this Agreement, shall be used by ARL only for the purpose of carrying out this Agreement.  Such marked Proprietary Information shall not be disclosed, copied, reproduced or otherwise made available outside the Government in any form whatsoever without the consent of COLLABORATING PARTY except as such information may be subject to disclosure under the Freedom of Information Act (5 U.S. C. 552).  ARL agrees to use best efforts to protect from unauthorized disclosure said information designated and marked as proprietary.

7.3  Other Information.  (i) No trade secrets or commercial or financial information that is privileged or confidential, under the meaning of 552(b) (4) of Title 5, which is obtained either in the conduct of research, or as a result of activities under this Agreement, from COLLABORATING PARTY participating in a cooperative research and development agreement shall be disclosed.  ARL agrees to use best efforts to protect from unauthorized disclosure said information.


(ii)  For a period of up to five (5) years after development of information that results from research and development activities conducted under this Agreement (“Subject Data”) and that would be a trade secret or commercial or financial information that is privileged or confidential if the information had been obtained from a non-Federal party participating in a CRDA, ARL may provide appropriate protection against the dissemination of such information, including exemption from Subchapter II of Chapter 5 of Title 5.  (See l5 U.S.C. 37l0a(c) (7) (B))  Such protection will be provided upon written request by COLLABORATING PARTY.  Such information, however, may be used for Government purposes and may be disclosed for competitive procurement purposes at any time.

7.4  Release Restrictions.  The parties shall have the right to use all Subject Data, except Proprietary Information, for any Government or COLLABORATING PARTY purpose.


(i)  ARL in reporting on the results of sponsored research may publish Subject Data in technical articles and other documents to the extent it determines to be appropriate, subject to the restrictions in this Article; and


(ii)  ARL may release such Subject Data where such release is required pursuant to a request under the Freedom of Information Act (5 U.S.C.  552); provided, however, that such data 
will not be released to the public if a patent application is to be filed (35 U.S.C. Section 205) until the party having the right to file has had a reasonable time to file.  Neither party shall make any disclosure which may adversely affect the other party’s rights in such data.

7.5  Publication.  ARL and COLLABORATING PARTY agree that both parties shall have the right to publish Subject Data in either a report and/or in the open literature.  Any publication in a report and/or the open literature will be authored appropriately with the decision concerning the principal author dependent upon the content of the proposed publication.  Any publication(s) in a report and/or open literature will require consultation of the parties prior to the publication of Subject Data in order to jointly assure that no  Proprietary Information is released and that patent rights are not jeopardized.  Prior to submitting for review a manuscript that contains the Subject Data, or prior to publication if no such review is made, each party shall be offered an ample opportunity to review such proposed publication and to file patent applications in a timely manner, if it is so entitled under this Agreement.

Article 8.  Representations and Warranties
8.1  Representations and Warranties of ARL.  ARL hereby represents and warrants to COLLABORATING PARTY as follows:

8.1.1  Organization.  ARL is a Federal laboratory of the United States Army and is an Agency of the Government of the United States whose substantial purpose is the performance of research, development, and engineering by employees of the Government.

8.1.2  Mission.  The performance of the activities specified by this Agreement are consistent with the mission of ARL.

8.1.3  Authority.  Reviews and approvals required by regulations or law have been obtained by ARL prior to the execution of this 

Agreement.  The ARL official executing this Agreement has the requisite authority to do so. 

8.1.4  Statutory Compliance.  ARL's Director, prior to entering into this Agreement, has given special consideration to the entering into CRDAs with small business firms and consortia involving small business firms.

8.2  Representations and Warranties of COLLABORATING PARTY.  COLLABORATING PARTY hereby represents and warrants to ARL as follows:

8.2.1  Organization.  COLLABORATING PARTY, as of the date hereof, is a corporate entity, validly existing and in good standing under the laws of the State of X.

8.2.2  Power and Authority.  COLLABORATING PARTY has the requisite power and authority to enter into this Agreement and to perform according to the terms thereof.

8.2.3  Due Authorization.  COLLABORATING PARTY has taken all actions required to be taken by law, its Certificate or Articles of Incorporation, and its bylaws or otherwise, to authorize the execution and delivery of this Agreement.

8.2.4  No Violation.  The execution and delivery of this Agreement does not contravene any material provision of, or constitute a material default under, any material agreement binding on COLLABORATING PARTY or any valid order of any court, or any regulatory agency or other body having authority to which COLLABORATING PARTY is subject.

Article 9.  Termination
9.1  Termination by Mutual Consent.  COLLABORATING PARTY and ARL may elect to terminate this Agreement, or portions thereof, at any time by mutual consent.  In such an event, the parties shall specify the disposition of all property, patents, any other results of work accomplished or in progress, performed under this Agreement when such disposition is not otherwise specified in this Agreement.  Upon a termination by mutual consent, the parties shall not make any new commitments and shall, to the extent feasible, cancel all outstanding commitments that relate to this Agreement or portions thereof mutually terminated, by the termination date, or as soon thereafter as feasible.

9.2.  Termination by Unilateral Action.

9.2.1  Written Notice.  Either party may unilaterally terminate this entire Agreement at any time by giving the other party written notice, not less than 30 days prior to the desired termination date.  If COLLABORATING PARTY unilaterally terminates this Agreement, any exclusive license entered into by the parties shall be simultaneously terminated unless the parties agree to retain such exclusive license.

******

If money sent to ARL:

9.2.2  New Commitments.  ARL shall make no new commitments after receipt of a written termination notice from COLLABORATING PARTY and shall, to the extent feasible, cancel all outstanding commitments and contracts by the termination date.

**********

9.3  Obligations.  All obligations to protect Proprietary Information from unauthorized use or disclosure shall survive any termination or expiration of this Agreement.

Article 10.  Disputes
10.1  Settlement.  COLLABORATING PARTY and ARL recognize that disputes arising under this Agreement are best resolved at the local working level by the parties directly involved.  Both parties are encouraged to be imaginative in designing mechanisms and procedures to resolve disputes at this level.  Any dispute arising under this Agreement which is not disposed of by agreement of the parties at the working level shall be submitted jointly to the then head of the ARL or his designee and the head of COLLABORATING PARTY or his designee for resolution.

10.2  Continuation of Work.  Pending the resolution of any dispute or claim pursuant to this Article, the parties agree that performance of all obligations shall be pursued diligently in accordance with the SOW.

Article 11.  Liability
11.1  Property.  Bailment Agreements shall be written as required for transfer of property from one party to the other.  The U. S. Government shall not be responsible for damages to any property of COLLABORATING PARTY provided to ARL or acquired by COLLABORATING PARTY pursuant to this Agreement.

11.2  Sponsor's Employees.  COLLABORATING PARTY agrees to indemnify and hold harmless the U.S. Government for any loss, claim, damage, or liability of any kind involving any employee of COLLABORATING PARTY arising in connection with this Agreement, except to the extent that such loss, claim, damage or liability arises from the negligence of ARL or its employees. The U. S. Government shall be solely responsible for the payment of all claims for the loss of property, personal injury or death, or otherwise arising out of any negligent act or omission of its employees in connection with the performance of work under this Agreement, as specified in the provisions of the Federal Tort Claims Act.

11.3  No Warranty.  Except as specifically stated in Article 8, ARL and COLLABORATING PARTY make no express or implied warranty as to any matter whatsoever, including the conditions of the research or any invention or product or data exchanged, whether tangible or intangible, without limitation, made, or developed under this Agreement, or the ownership, merchantability, or fitness for a particular purpose of the research or any invention or product.  A clause to this effect shall be included in any reports generated under this Agreement.

11.4  Force Majeure.  Neither party shall be liable for any unforeseeable event beyond its reasonable control not caused by the fault or negligence of such party, which causes such party to be unable to perform its obligations under this Agreement and which it has been unable to overcome by the exercise of due diligence, including, but not limited to: flood, drought, earthquake, storm, fire, pestilence, lightning and other natural catastrophes, epidemic, war, riot, civil disturbance or disobedience, strikes, labor dispute, or failure, threat of failure, or sabotage of facilities, or any order or injunction made by a court or public agency.  In the event of the occurrence of such force majeure event, the party unable to perform shall promptly notify the other party.  It shall further use its best efforts to resume performance as quickly as possible and shall suspend performance only for such period of time as is necessary as a result of the force majeure event.

ll.5  Indemnification.  COLLABORATING PARTY holds the U.S. Government harmless and indemnifies the Government for all liabilities, demands, damages, expenses and losses arising out of the use by COLLABORATING PARTY, or any party acting on its behalf or under its authorization, of ARL’s research and technical developments or out of any use, sale or other disposition by COLLABORATING PARTY, or others acting on its behalf or with its authorization, of products made by the use of ARL’s technical developments.  This provision shall survive termination of this Agreement.

Article 12.  Miscellaneous
12.1  No Benefits.  No member of, or delegate to, the United States Congress, or resident commissioner, shall be admitted to any share or part of this Agreement, nor to any benefit that may arise therefrom; but this provision shall not be construed to extend to this Agreement if made with a corporation for its general benefit.

12.2  Governing Law.  The construction validity, performance and effect of this Agreement for all purposes shall be governed by the laws applicable to the Government of the United States.

12.3  Entire Agreement.  This Agreement constitutes the entire agreement between the parties concerning the subject matter hereof and supersedes any prior understanding or written or oral agreement relative to said matter.

12.4  Headings.  Titles and headings of the Sections and Subsections of this Agreement are for the convenience of references only and do not form a part of this Agreement and shall in no way affect the interpretation thereof.

12.5  Waivers.  None of the provisions of this Agreement shall be considered waived by any party hereto unless such waiver is given in writing to all other parties.  The failure of any party to insist upon strict performance of any of the terms and conditions hereof, or failure or delay to exercise any rights provided herein or by law, shall not be deemed a waiver of any rights of any party hereto.

12.6  Severability.  The illegality or invalidity of any provisions of this Agreement shall not impair, affect or invalidate the other provisions of this Agreement.

12.7  Amendments.  If either party desires a modification in this Agreement, the parties shall, upon reasonable notice of the proposed modification by the party desiring the change, confer in good faith to determine the desirability of such modification.  Such modification shall not be effective until a written amendment is signed by all the parties hereto by their representatives duly authorized to execute such amendment.

12.8  Assignment.  Neither this Agreement nor any rights or obligations of any party hereunder shall be assigned or otherwise transferred by either party without the prior written consent of the other party except that COLLABORATING PARTY may assign this Agreement to the successors or assignees of a substantial portion of COLLABORATING PARTY's business interests to which this Agreement directly pertains.

12.9  Notices.  All notices pertaining to or required by this Agreement shall be in writing and shall be signed by an authorized representative and shall be delivered by hand or sent by certified mail, return receipt requested, with postage prepaid, or by private overnight delivery service addressed as follows:


If to COLLABORATING PARTY:



If to ARL:
Director




U.S. Army Research Laboratory




ATTN:  AMSRL-CS-TT (N. Cammarata)




2800 Powder Mill Rd




Adelphi, MD  20783-1197

Any party may change such address by notice given to the other party in the manner set forth above.

12.10  Independent Contractors.  The relationship of the parties to this Agreement is that of independent contractors and not as agents of each other or as joint venturers or partners.  Each party shall maintain sole and exclusive control over its personnel and operations.

12.11  Use of Name or Endorsements.  (a) Neither party shall use the name of the other party on any product or service which is directly or indirectly related to either this Agreement or any patent license or assignment agreement which implements this Agreement without the prior approval of the other party. 

(b)  By entering into this Agreement neither party directly or indirectly endorses any product or service provided, or to be provided, by the other party, its successors, assignees, or licensees.  Neither party shall in any way imply that this Agreement is an endorsement by the other party of any such product or service. 

Article 13.  Duration of Agreement and Effective Date
13.1  Duration of Agreement.  It is mutually recognized that the development program cannot be rigidly defined in advance, and that the contemplated time periods for completion of each phase are good faith guidelines, subject to adjustment by mutual agreement, to fit circumstances as the development program proceeds.  In no case will this Agreement extend beyond X (X) year(s) from the date of this Agreement, unless it is revised in accordance with Article 12 of this Agreement.

The provisions of Article 3 - “Reports; Article 5 - “Title to Property”; Article 6 "Inventions and Patents"; Article 7 "Data and Publications"; Article ll.5 - “Indemnification”; and Article l2.ll - “Use of Name or Endorsements” shall survive the termination of this Agreement.

13.2  Effective Date.  The effective date of this Agreement shall be the latest date of execution below. 

IN WITNESS WHEREOF, the parties have caused this AGREEMENT to be executed by their duly authorized representative as follows:


For COLLABORATING PARTY


_______________________________________________







Date


Title


Address

I, ________________________, certify that I am __________________________ of COLLABORATING PARTY named above, that _________, who signed this AGREEMENT on behalf of said COLLABORATING PARTY, was then _________________(position) of said COLLABORATING PARTY, and that this AGREEMENT was duly signed for and on behalf of said COLLABORATING PARTY by authority of its governing body and is within the scope of Corporate powers.

Witness by hand and seal of said COLLABORATING PARTY the _____ day of _______________________, 1998.

Seal of Corporation                                  By: _________________________________


For ARMY RESEARCH LABORATORY:


_______________________________________________

JOHN W. LYONS



Date


Director 


U.S. Army Research Laboratory


2800 Powder Mill Road


Adelphi, MD  20783-1197

