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Foreword

THE CORNERSTONE OF MODERN INTERNATIONAL ENVIRONMENTAL LAW is
the prohibition of transfrontier pollution: states have the responsibility to
ensure that activities within their jurisdiction or control do not cause damage to
the environment of other states or of areas beyond national jurisdiction. In addi-
tion, there is now a substantial body of international treaties laying down detailed
régimes for various environmental sectors. Relatedly, recent international con-
flicts have raised fundamental questions about the relationship between
international law and armed conflict. The notion that the rules of general interna-
tional environmental law continue to apply during armed conflict is now well
accepted, but the principles that are usually cited remain at a very high level of
abstraction.

Dr. Sonja Ann Jozef Boelaert-Suominen, legal adviser in the Office of the Pros-
ecutor for the International Criminal Tribunal for the former Yugoslavia, in the
Hague, the Netherlands, examines the extent to which international law has de-
veloped more detailed rules to protect the environment in international armed
conflict. After a discussion of the main legal issues, the author focuses on the ma-
rine environment, examining the relationship between naval warfare, on one
hand, and multilateral environmental treaties on marine safety and the preven-
tion of marine pollution, on the other.

Dr. Boelaert-Suominen argues that the majority of these treaties do not apply
during armed conflict, either because war damage is expressly excluded or be-
cause the treaties do not apply to warships. As for the treaties that are in principle
applicable during armed conflict, her analysis shows that, under international
law, belligerent and neutral states have the legal right to suspend those treaties,
wholly or in part. The author concludes that very few of the treaties considered
take the new law of armed conflict into account and that there remains a need for
more detailed rules on environmental standards for military operations.

In 1996, the Naval War College International Law Studies published volume
69 in its “Blue Book” series—Protection of the Environment during Armed Conflict.
This compilation of papers was written for and presented at the Law of Naval



Warfare Symposium on the Protection of the Environment during Armed Con-
flict and other Military Operations, held at the Naval War College in 1995.
Contributors to this conference suggested the necessity for a thorough study of
the relationship between environmental treaties and the laws of war. It is my plea-
sure, therefore, to publish and commend to our readers Dr. Boelaert-Suominen’s
International Environmental Law and Naval War: The Effect of Marine Safety and
Pollution Conventions during International Armed Conflict.

(&
ARYHUR K. CEBROWSKI
Vice Admiral, U.S. Navy
President, Naval War College
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Introduction

ISTORICAL EVIDENCE OF GENUINE CONCERN about the impact of war on the

human environment can be found since the earliest civilisations. Yet, the
history of war is replete with examples of serious devastation of the enemy’s land
and property.

The relationship between peacetime human activities and the environment is in
the stage of advanced public debate and scholarly attention, and much progress has
been made in recent years regarding the development of appropriate instruments
and institutions pertaining to the protection of the environment in peacetime.

The cornerstone of modern International Environmental Law is the prohibi-
tion of transfrontier pollution, according to which, States have the responsibility
to ensure that activities within their jurisdiction or control do not cause damage
to the environment of other States or to areas beyond national jurisdiction. In ad-
dition, there is now a substantial body of international treaties laying down
detailed régimes for various environmental sectors.

Recent international conflicts, such as the 1980-1988 Iran-Iraq and the
1990-1991 Gulf wars, have raised fundamental questions about the relationship
between modern International Environmental Law and armed conflict. The no-
tion that rules of general International Environmental Law continue to apply
during armed conflict is now well accepted.

In its 1996 Advisory Opinion on the Legality of the Threat or Use of Nuclear
Weapons, the International Court of Justice stressed that “the obligations of States
to respect and protect the natural environment,” applied equally “to the actual use
of nuclear weapons in armed conflict.”!

However, the international legal principles for the protection of the environ-
ment in armed conflict which are usually cited, remain at a very high level of
abstraction. In the above advisory opinion, the Court offered the following broad
statement:

... States must take environmental considerations into account when assessing what
is necessary and proportionate in the pursuit of legitimate military objectives.



Respect for the environment is one of the elements that go to assessing whether an
action is in conformity with the principles of necessity and proportionality.2

Similarly, whilst environmental considerations are increasingly included in
military manuals, the ensuing principles remain vague. Thus, the Commander’s
Handbook on the Law of Naval Operations for the U.S. Navy provides that:

... the commander has an affirmative obligation to avoid unnecessary damage to the
environment to the extent that it is practicable to do so consistent with mission
accomplishment. To that end, and so far as military requirements permit, methods
or means of warfare should be employed with due regard to the protection and
preservation of the natural environment. Destruction of the natural environment
not necessitated by mission accomplishment and carried out wantonly is
prohibited.3

This thesis examines the extent to which international law has developed
more detailed standards to protect the environment in international armed con-
flict, by concentrating on the law of naval warfare on the one hand and
multilateral treaties regarding protection of the marine environment on the
other. The reasons why this study concentrates on the marine environment are
as follows.

First, it will be seen that the bulk of the existing multilateral environmental
agreements relate to the marine environment. They contain among the most de-
tailed norms of current International Environmental Law. This contrasts sharply
with the law of naval warfare, which consists primarily of customary rules of in-
ternational law. Although there have been unofficial initiatives leading to the
1913 Oxford Manual of Naval War,* and more recently, to the 1994 San Remo Man-
ual on International Law Applicable to Armed Conflict at Sea,” much of the law of
naval warfare is uncodified and in need of update.

Secondly, of all types of armed conflict, naval conflicts are the most likely to af-
fect not only the contending States but also States not directly involved in the
hostilities. Therefore, conflicts with an important naval component may reveal
State practice and opinio juris regarding the legal effect of maritime treaties for
contending and non-contending States.

Thirdly, many of the maritime treaties that will be considered in this study
have antecedents that go back to the beginning of the twentieth century. This
means that they may have been affected by several large inter-State conflicts and
may point to rules of international law on the operation of maritime environmen-
tal law during international armed conflict.

X0l



Finally, many of the modern descendants of the early maritime treaties were
concluded under the auspices of the International Maritime Organisation or its
predecessor. Institutional memory greatly increases the likelihood of consistency
in the interpretation of certain treaty clauses.

This study is divided into two main parts. In the first part, the author examines
the main legal questions involved. Chapter I discusses the origins and develop-
ment of modern International Environmental Law; Chapter II deals with the lex
specialis and examines the protection of the environment in the law of armed con-
flict, discussing jus in bello, jus ad bellum and the law of neutrality; Chapter III
examines the operation of general International Environmental Law during
armed conflict.

In the second part, the author examines the legal relationship between naval
warfare on the one hand and multilateral environmental treaties on marine safety
and prevention of marine pollution on the other. Chapter IV deals with the exclu-
sion of war damage from the scope of maritime conventions; Chapter V discusses
the contingency clauses which appear in some of the treaties and which specifi-
cally address the possibility of war or armed conflict; Chapter VI deals with the
exemption of warships from the application of some of the maritime conventions.
In Chapter VII, the author formulates conclusions on the relationship between
naval warfare and the maritime treaties discussed, whilst Chapter VIII contains
general conclusions on the legal effect of environmental treaties during interna-
tional armed conflict.

X0






Part One

International Environmental Law
and Armed Conflict






Chapter I

Modern International Environmental Law and the
Principal Environmental Rights and Duties of States

HE MAIN OBJECTIVE OF THIS FIRST CHAPTER is to review the salient features of

modern (peacetime) International Environmental Law. After a discussion of the
origins and development of the discipline, the author will consider whether it is pos-
sible and useful to define the environment. Section two is devoted to an examination
of the principal rights and duties of States in relation to their use of the environment. In
section three, the territorial scope of the identified environmental rights and duties will
be analysed. The conclusions to this chapter are contained in the fourth section.

1.1. The Development and Milestones of Modern International
Environmental Law

1.1.1. The Impact of UNCHE and UNCED

The term “International Environmental Law” (hereinafter IEL) will be used
throughout this study as a shorthand for the corpus of international law relevant
to environmental issues. The definition by Dr. Birnie and Professor Boyle offers a
good starting point to describe the field of international law that this study will be
concerned with:

. the aggregate of all rules and principles aimed at protecting the global
environment and controlling activities within national jurisdiction that may affect

another State’s environment or areas beyond national jurisdiction.1

There is some divergence of opinion in the literature about the historic ante-
cedents of modern IEL. Professor Caldwell dates the earliest international
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co-operative efforts inspired by environmental concerns back to 1872, when the
Swiss Government proposed an international regulatory commission to protect
migratory birds in Europe. He discusses the growth of environmental concern
since the Second World War and argues that a first “wave of environmentalism”
in the 1960s reached its apex in 1972.2 Dr. Hohmann distinguishes two main peri-
ods in the development of IEL: traditional environmental law, based on economic
considerations, from the beginning of this century to 1972, and modern interna-
tional environmental law, dominated by ecological concerns, from 1972
onwards.? Professors Kiss and Shelton regard 1968 as a turning point, for it was
then that several international organisations began placing environmental pro-
tection on their agendas.4

A common denominator in the literature is that modern IEL was formed at the
end of the 1960s or in the beginning of the 1970s. It was indeed in the early 1960s
that a number of scientific studies raised the alarm regarding the effects of un-
checked economic development on the human environment. The works of U.S.
marine biologist Rachel Carson (1907-1964) are widely credited with raising pub-
lic awareness, particularly her book, Silent Spring (1962), in which she questioned
the widespread use of chemical pesticides. In addition, a series of environmental
catastrophes in the 1960s underlined the gravity of the increased threats to the en-
vironment and to human health. In Japan, the Chisso Corporation, which for
more than 30 years discharged mercury into the Minimata Bay and River, was fi-
nally forced into court in 1969. By then the full consequences of the Minimata
disease—an extreme form of mercury poisoning which caused serious birth de-
fects and ruined the local fishing industry—had come to light. In Europe, the
“black tides” off the coasts of France and England caused by the 1967 Torrey Can-
yon disaster were a catalyst in the development of a totally new convention
apparatus for marine catastrophes.5 In 1968 a diverse group of private and public
sector experts, worried about environmental decline, formed the Club of Rome.
Their 1972 report—entitled “Limits to Growth”G—quickIy became an interna-
tional best-seller. Grassroots movements of concerned citizens succeeded in
mobilising their governments’ and various international organisations to take on
environmental problems. By 1972, a wide variety of intergovernmental organisa-
tions, both within and outside the UN system, and several unofficial bodies had
included specific environmental concerns on their agendas.?

An early milestone for IEL was the Conference on the Human Environment
(UNCHE) convened in Stockholm by the UN General Assembly in 1972. This high
profile meeting produced a large number of texts, best known of which are the
Stockholm Declaration of Principles for the Preservation and Enhancement of
the Human Environment (adopted by acclamation) and the ambitious Action
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Plan for the Human Environment, which contains 109 Recommendations.” The
Stockholm Declaration, which consists of a Preamble and 26 “Principles,” con-
tains provisions not only addressed to the traditional subjects of international
law—States—but also deals with environmental rights and duties of individuals,
organisations, local and national governments, and international institutions. It
has been said of the UNCHE that:

In environmentally conscious circles, the calendar starts in 1972, the year of the

Stockholm conference.!?

Since 1972, the International Law Commission (ILC) and unofficial bodies
such as the Institut de Droit International (hereinafter Institut) and the Interna-
tional Law Association (ILA) have made significant contributions to the
codification and progressive development of aspects of IEL, mainly in the areas of
water resource law and transboundary air pollution.!! UNCHE is further credited
with giving impetus to important regional initiatives, such as the development of
environmental protection rules by the EEC.!? Other regional intergovernmental
organisations that have advanced the development of modern IEL are the UN Eco-
nomic Commission for Europe (UN/ECE), the Council of Europe, and to a lesser
extent, the Organisation for Economic Co-operation and Development (OECD).!13

Apart from the official recognition of the environment as a subject of general
international concern, another major outcome of UNCHE was the establishment of
the United Nations Environment Programme (UNEP).14 From rather modest be-
ginnings, UNEP has played an increasingly important role in the promotion and
development of IEL. For instance, it initiated a successful regional seas pro-
gramme and sponsored the conclusion of agreements on the protection of the
ozone layer and hazardous waste. 1

A further important institution for the development of IEL is the Interna-
tional Maritime Organisation (IMO), established initially in 1948 as the
International Maritime Consultative Organisation (IMCO). A specialised UN
agency concerned with both maritime safety and marine pollution, it promotes
important environmental treaties for which it often provides secretariat
functions.

In celebration of the 10th anniversary of the Stockholm Conference, the UN
General Assembly adopted in 1982 the “World Charter for Nature” with over-
whelming support.16 The Charter is aimed at setting forth “the principles of
conservation by which all human conduct affecting nature is to be guided and
judged.” However, it uses mainly aspirational language and is generally regarded
as laying down standards of ethical but not legal conduct.!”
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The 1992 Rio Conference on Environment and Development (UNCED) was
timed to coincide with the 20t anniversary of the Stockholm Conference. Dele-
gates from 178 States and 650 non-governmental organisations participated.!® In
terms of international instruments, the Rio Conference adopted two treaties and a
set of principles on specific environmental problems19 in addition to a general
Declaration on Environment and Development consisting of 27 Principles aimed
at reaffirming and developing the Stockholm Declaration. UNCED also led to a vo-
luminous blueprint for action in the 21% century and beyond, entitled Agenda
21.2901¢ comprises 40 chapters and hundreds of programme areas, the implemen-
tation of which is the responsibility of governments, with key roles for the UN
system, other official and non-official, regional and sub-regional organisations,
and with particular attention to broad public participation.21

Post-UNCED institutions include the UN Commission on Sustainable Develop-
ment, a UN Department for Policy Coordination and Sustainable Development, a
High-Level Advisory Board of experts on sustainable development, a Global Envi-
ronmental Facility and an independent, non-governmental Earth Council.??

In 1997 the UN General Assembly convened a special session for the purpose
of an overall review and appraisal of the implementation of Agenda 215 Apart
from a programme for the further implementation of Agenda 21, a “statement of
commitment”?* was adopted in which a number of positive results were acknowl-
edged, but deep concern was expressed that the overall trends for sustainable
development25 were worse in 1997 than they were in 1992. Participants hence
committed themselves to ensure greater measurable progress in achieving sus-
tainable development by 2002.

1.1.2. The Environment as a Concept

There is no commonly agreed definition of the concept “environment” in in-
ternational law. It is a term, as Professor Caldwell writes, which everyone under-
stands but no one is able to define.2® The International Court of Justice (1CJ) ex-
pressed the same sentiment when it stressed in its 1996 Advisory Opinion on the
Legality of the Threat or Use of Nuclear Weapons that:

... the environment is not an abstraction but represents the living space, the quality

of life and the very health of human beings, including generations unborn.%’

Many writers tend to shun the task of developing an all-purpose definition of
the environment or borrow heavily from the natural sciences.?® Professors Kiss
and Shelton for instance, use the term “biosphere,” and define the environment as:
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... any point on a continuum between the entire biosphere and the immediate
physical surroundings of a person or a group.29

The biosphere is a concept that originated in geological circles at the end of the
last century and was adopted by UNESCO in 1966.30 It refers to the relatively thin
zone of air, soil and water that is capable of supporting life, comprising the earth
itself, a sector of several hundred meters above the earth, and a sector beneath the
earth and the oceans.

There are several important lessons to be drawn from an excursion into the
natural sciences. In the first place, natural scientists view the term “environment”
as an essentially relative and potentially infinite concept, pointing to objects,
chemical processes or lifeforms surrounding another object or lifeform and which
stand in relation to it.3! To ecologists, there are no limits as to size or complexity
of the terms “environment” or “ecosystem.”32

Moreover, the “natural environment” is probably an outdated concept, for it
disregards the unique and significant role which humans play in the biosphere.33
A UNEP Working Group of Experts on environmental damage arising from mili-
tary activities suggested that the definition of the environment should include
natural elements as well as human elements, i.e., not only “abiotic and biotic com-
ponents, including air, water, soil, flora, fauna, and the ecosystem formed by their
interaction,” but also “cultural heritage, features of the landscape and environ-
mental amenity.”34

In the decades since UNCHE, scholars from various disciplines have advocated
divergent philosophies as a basis for environmental policy. In an influential arti-
cle that was published in 1972 and quickly popularised as a book, Professor Stone
proposed:

. . that we give legal rights to forests, oceans, rivers and other so-called “natural

objects” in the environment—indeed to the natural environment as a whole.3

These so-called ecorights are radically nature-centred. Their moral ground is
the intrinsic good or worth of nature. In legal terms, a thorough nature-centred
morality implies that the environment would need to be protected for its own sake
in the absence of identifiable human values, rights, or interests.” Ecocentrist
ideas have been invoked mainly in U.S. courts, with ambiguous results.>® Some
legal scholars have expressed sympathy for according rights to certain sentient
species, such as elephantsg9 and whales.*

Ecocentrist theory holds that no part of the environment can be rationally said
to be more important than another.*! However, it leaves a few serious questions



The Newport Papers

unanswered. Should free nature be allowed to reign? What about natural objects
such as pests and viruses or natural phenomena such as ﬂooding?42 The theory of
interspecies equity is probably an over-reaction to the serious mismanagement of
the environment by humans. Recognising that humans are part of a biotic com-
munity may be a step in the good direction, but it does not in itself point to
guidelines for human behaviour.*?

The debate between anthropocentrist and ecocentrist positions is reflected in
many (peacetime) environmental instruments. The 1972 Stockholm Declaration
seems anthropocentric because of its focus on the protection of nature for the ben-
efit of mankind.** By contrast, the 1982 World Charter for Nature is seen as
ecocentric, for it emphasises the protection of nature as an end in itself:

Every form oflife is unique, warranting respect regardless of its worth to man. . . 5

However, there is great ambivalence within the environmental community
about the ultimate reasons for protecting the environment. Many recent environ-
mental campaigns continue to appeal to traditional human-centred instincts.*0
Furthermore, it can be argued that the newly developed concepts of inter-genera-
tional equity and sustainable development47 are in essence anthropocentric: they
refer, inter alia, to interests, entitlements or rights of (future generations) of peo-
ple.*8 This prevailing ambivalence was not resolved by UNCED. On the contrary, it
is possible to regard the Rio Declaration as a step back in the direction of pure
anthropocentrism, for the first principle strikingly propounds that:

Human beings are at the centre of concerns for sustainable development.

The Biodiversity Convention that was adopted at the same conference, by con-
trast, attempts to combine both anthropocentric and ecocentric values.®

While the views of animal rights activists and other inter-species equity theo-
rists have drawn much attention in recent years, most international legal
instruments, apart from a few adopted by the Council of Europe,so have tended to
endorse what has been termed an “environmentalist” view. Instead of claiming
that all species should be protected, however adverse their effect on humans or
other species, this theory stresses that species need to be protected for ecological
reasons, as part an ecosystem.!

The better view seems to be that all concern for the environment shows anthro-
pocentric attributes. Many people value protection of the environment,
irrespective of its economic worth to mankind. Moreover, the scarcer natural re-
sources become, the more value will be placed on preserving what is left.>2



International Environmental Law and Naval War

Human beings have in the last decades become increasingly aware of the possible
long-term effects of environmental degradation on the human population.53 The
growing awareness of the interrelatedness of all life processes on Earth is another
reason for extending protection to previously underrated environmental compo-
nents. Such moderate anthropocentrism should not be viewed as necessarily
negative. Non-human components will benefit from the “reflex-function” of
norms created by and for humans.>*

It is nevertheless legitimate to question if it matters in a legal sense that all Na-
ture is subordinated to human considerations. Authors such as Professor Stone
claim that it does, particularly with regard to compensation for environmental
damage.55 Furthermore, the subordination of Nature to human claims is more ap-
parent in the law of armed conflict, as will be seen later.>®

In sum, a scientifically sound, comprehensive, and all-purpose legal definition
of the environment would have to stress the relative and potentially infinite char-
acter of the concept, the interrelatedness of all environmental components, the
primordial role played by mankind in the environment, and possibly also balance
anthropocentrist and ecocentrist notions.

Apart from the difficulty to define and restrict the scope of the concept from a
legal perspective, there are other reasons why there are few all-purpose legal defi-
nitions of the environment. The first one is historic. IEL started from a sectoral
approach, dealing with environmental concerns as they arose in relation to spe-
cific media and resources, thus obviating the need for a wide definition of the
environment. At first, international law-making in this area was also purely reac-
tive—typically in response to a major industrial accident revealing the
inadequacy of existing regulations. By contrast, some recent treaties allow for pre-
ventive actions to be taken in response to emerging scientific evidence. At the
same time, integrated approaches are being developed for transsectoral environ-
mental problems.57

There are an impressive number of bilateral and multilateral treaties on the en-
vironment.>® However, the discipline of IEL is hardly codified. Repeated attempts
in the 1980s and the 1990s at formulating a comprehensive and binding treaty on
the environmental rights and duties of States ended in failure.”® There is as yet no
uniform conceptual approach to environmental regulation.60 It is safe to state
therefore, that the actual content of the environmental rights and duties of States
depends significantly on the context and objectives of the treaty instrument at is-
sue, and that it varies according to the sector, media, and type of activity under
consideration.! It is therefore neither possible nor advisable to search for an
all-purpose definition of terms such as environment, pollution, or harm, at least
as far as general (peacetime) IEL is concerned.%?
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1.2. The Principal Environmental Rights and Duties of States

Whilst IEL is predominantly treaty-based law,® many writers continue to at-
tach great importance to customary international law as an instrument for
environmental lawmaking.64 In the light of the subject of this work, it is impor-
tant to determine the content of general or customary 1EL.% In the first part of this
section, the most important multilateral environmental agreements will be exam-
ined; in the second part, general principles and rules.

1.2.1. Principal Multilateral Environmental Agreements

A great number of multilateral environmental agreements have been adopted
at the global and regional level establishing specific obligations in relation to vari-
ous environmental sectors. As one commentator observes, it seems that for each
new environmental problem, a new treaty is negotiated.®® Some of these receive
widespread support and may reflect rules of general or customary international
law. Given the subject of this work, the following review will focus mainly on the
marine environment.

A. Marine Environment. The majority of environmental treaties deal with
protection of the marine environment, containing among the most highly devel-
oped norms in the field of IEL. Although the causes of marine pollution are
diverse, most treaties deal with the following types of pollution: operational and
accidental discharges from ships, pollution arising from the exploration and ex-
ploitation of the seabed, land-based pollution, and deliberate dumping of
industrial wastes.%”

Marine pollution is a relatively long-standing concern. In 1926 a draft conven-
tion on pollution from ships, limiting discharges of oil and gas into the sea, was
drawn up at an international conference convened by the United States. It failed
to gain acceptance as did a second draft prepared under the auspices of the League
of Nations in 1935 to reduce pollution resulting from tanker-cleaning opera-
tions.%8 It was only after the Second World War that agreement was reached on
concerted international action. As a result, the 1954 International Convention for
the Prevention of Pollution of the Sea by Oil was adopted to prohibit deliberate
discharges of oil in specified zones.®® Shortly thereafter, prohibitions related to
pollution of the sea by oil or pipelines, as well as by radioactive wastes, were in-
cluded in the 1958 UN Convention on the High Seas.”0 A prohibition on
pollution by wastes resulting from oil drilling on the continental shelf was incor-
porated into the 1958 UN Convention on the Continental Shelf.”!
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Following the Torrey Canyon accident, IMCO sponsored the adoption in 1969 of
two conventions, one concerning civil liability for oil pollution damage and the
other related to intervention on the high seas in cases of oil pollution casualties.”?
These were later supplemented by a 1971 Convention creating an additional fund
for compensation for oil pollution damage and a 1973 Intervention Protocol for
pollution casualties caused by substances other than oil.

Although it was still an ad hoc approach for specific environmental problems,
several instruments for the protection of the marine environment were adopted as
aresult of Principle 7 of the Declaration’? and of the Action plan74 adopted at the
1972 UNCHE. In its wake a new global treaty was adopted at an intergovernmental
conference in London: the 1972 Convention on the Prevention of Marine Pollu-
tion by Dumping of Wastes and other Matter, dealing primarily with ocean
dumping. One year later, the International Convention for the Prevention of Pol-
lution by Ships was concluded at IMCO headquarters. It has as its ambitious
objective the complete elimination of all intentional vessel-source pollution and
the minimisation of accidental discharges; it lays down detailed rules in six an-
nexes dealing with oil, noxious liquid in bulk, harmful substances in packaged
form, garbage, sewage, and most recently, air pollution.75 It was intended to re-
place the 1954 Oil Pollution Prevention Convention and was substantially
amended and replaced by a 1978 Protocol. Usually referred to as MARPOL 73/78, it
has been widely ratified,’® although the Annexes have received less support.”’

In 1973, negotiations for the third UN Conference on the Law of the Sea com-
menced. This resulted nine years later in the adoption of an umbrella convention
comprising more than 400 articles, spread over 17 chapters and 9 annexes that
form an integral part of the convention. The Montego Bay Convention on the
Law of the Sea (1982 UNCLOS) is regarded as the most comprehensive environ-
mental treaty thus far, recording customary law, introducing many innovative
provisions, in addition to striking compromises on perennial and newly emerged
problems. Intended as a comprehensive restatement of almost all aspects of the
law of the sea,78 it sets a global framework for, inter alia, the exploitation and con-
servation of marine resources and for the protection of the marine environment.”®
It obligates States “to protect and preserve the marine environment” (Article 192)
and enacts a framework envisaging all types of pollution of the marine environ-
ment, whatever the cause: vessel-source, land-based sources, dumping,
exploitation of the seabed, and air pollution (Part XII, Art. 192-237). The conven-
tion introduces new provisions aimed at preventing pollution from the
exploration and exploitation of the seabed and its subsoil.3° It also attempts to
strike a new balance between the powers of flag States and coastal States, the for-
mer extending primarily to freedom of navigation and fishing, the latter to
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effective regulation and control. It recognises the competence of coastal States to
combat pollution in the territorial sea and in the new jurisdictional area of the Ex-
clusive Economic Zone (EEZ).81

As is well-known, the convention entered into force only on 16 November
1994, one year after it had obtained the necessary 60 ratifications®? and after sub-
stantial amendments had been agreed in July 1994 regarding Part XI on deep
seabed mining.83 Many more Western States, including the European Commu-
nity (EC), have since consented to be bound by the UNCLOS Convention and the
1994 Agreement.84 As of 12 March 1998, 124 States have ratified the main conven-
tion, and 85 the 1994 Agreement.85 However, most commentators seem to agree
that 1982 UNCLOS did not introduce any substantially new provisions on the ma-
rine environment of the high seas.30 Its provisions are seen as the culmination of a
number of changes in the international law of the sea that took place earlier. One
of these is the fundamental principle that pollution can no longer be regarded as
an implicit freedom of the seas.?” In addition, Part XII of 1982 UNCLOS is largely
composed of so-called umbrella provisions88 that have received widespread and
consistent support in State practice, most notably, pursuant to many treaties and
international rules that implement or complement Part X11.8° Agenda 21 en-
dorsed the view that this part of UNCLOS reflects customary international law.*°

At the same time, a substantial body of regional conventions developed.91 One
series of regional treaties concerns industrial pollution and land-based activities
in the North Sea and the North-East Atlantic area. The first of these was the 1969
Bonn Agreement for Co-operation in Dealing with Pollution of the North Sea by
Oil, concluded in the wake of the Torrey Canyon incident.

Other agreements covering the northern hemisphere are the 1972 Oslo
Dumping Convention which applies to the North-East Atlantic, the North Sea,
and the adjacent Arctic seas, and the 1974 Paris Convention which deals with
land-based pollution in the same area. They were replaced in 1992 by a single
comprehensive agreement: the Convention for the Protection of the Marine En-
vironment of the North-East Atlantic (1992 OSPAR Convention).92 Theareais also
increasingly covered by measures adopted at a series of International North Sea
Conferences and by the growing body of EC law.”

Secondly, there are the treaties concluded under UNEP’s Regional Seas/Oceans
and Coastal Affairs Programme. The programme was inspired by the 1974 Hel-
sinki Convention on the Protection of the Marine Environment of the Baltic Sea
Area in which the littoral States agreed to address all forms of marine pollution.
The 1974 Convention sets stringent standards for dumping at sea, adopts rules in-
spired by MARPOL 1973 for vessel-source pollution, and covers airborne and
land-based sources of pollution.94 The UNEP programme was launched in 1978
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and focuses primarily on developing countries of the Southern Hemisphere. By
1995, it included 13 regional areas, 8 of which were covered by binding interna-
tional instruments;95 the Mediterranean, Persian/Arabian Gulf, Gulf of Guinea,
South-East Pacific, Red Sea and Gulf of Aden, Caribbean, Indian Ocean and East
Africa, and South Pacific. For each regional sea, a similar flexible and dynamic
pattern is followed, which often includes the adoption of an Action Plan for the
region and a framework convention applicable to the territorial sea and the EEZ of
the State parties. In the framework convention, Parties agree to take appropriate
measures to prevent, abate, and combat pollution and protect and enhance the
marine environment, and to formulate and adopt protocols on agreed measures,
procedures, and standards.®® This is followed by a series of integrated protocols in
which specific problems are tackled. Many of these cover combating oil pollution
and other forms of marine pollution in cases of emergency, as well as dumping
from ships and aircraft; a few include pollution from exploration and exploitation
of the continental shelf, land-based sources of marine pollution, transboundary
movement of hazardous wastes, and specially protected areas. In 1992 UNEP as-
sisted the six Black Sea States with the adoption of a similar framework
convention and a number of protocols. However, many of the regional sea
programmes lack the detailed regulations applying to the Northern Hemisphere,
suffer from weak participation by States in some regions, and have a poor record
of ratification and implementation.®’

The legal relationship between all these international instruments may appear
complex. As for the relationship between 1982 UNCLOS and other treaties,
Article 237 states that Part XII is without prejudice to more specific obligations
assumed under earlier or later conventions, provided that these are carried out in
a manner consistent with the general principles and objectives of 1982 UNCLOS. It
follows that rights and obligations derived from the 1978 Kuwait Regional Con-
vention, and even from specialised maritime conventions such as MARPOL 73/78,
“trump” UNCLOS provisions provided that they are consistent with the general
rules of the latter.”® Moreover, many of the regional seas conventions contain pro-
visions on their relationship with other international conventions and rules.”®

Furthermore, in its provisions on vessel-source pollution, dumping, and sea-
bed operations, 1982 UNCLOS stipulates that States must give effect to
international rules and standards as well as recommended practices and proce-
dures, and that they must act through competent international organisations or
conferences to establish international global and regional rules.!%0 This phraseol-
ogy may imply that 1982 UNCLOS aims at incorporating conventions such as the
1972 London Dumping Convention, MARPOL 73/78 and possibly other special-
ised treaties.!%!
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The International Maritime Organisation is regarded as the competent inter-
national organisation referred to in many of the UNCLOS provisions regarding the
regulation of vessel-source pollution.!%2 It sponsors internationally recognised
common standards for the regulation of shipping safety and environmental pro-
tection by coastal and flag States. The resulting treaties are regarded as an
essential albeit indirect means of reducing marine pollution.103 Apart from the
IMCO Conventions mentioned earlier, this study will discuss the 1966 Interna-
tional Convention on Load Lines, the 1972 Convention on the International
Regulations for Preventing Collisions at Sea, the 1974 Safety of Life at Sea Con-
vention, the 1989 International Salvage Convention, the 1990 Oil Pollution
Preparedness, Response and Cooperation Convention concluded in the wake of
the Exxon Valdez disaster, and the 1996 International Convention on Liability
and Compensation for Damage in Connection with Hazardous and Noxious Sub-
stances by Sea.

B. Freshwater Resources. The body of international conventional rules on
watercourses and other freshwater resources is extensive.!% However, many are
contained in treaties with a more general purpose, such as those regulating
boundary matters between States.!%° There are very few agreements devoted ex-
clusively to the protection of waters against pollution. In addition, although there
are many examples of regional co-operation, there are no specific regional ré-
gimes, apart from the area covered by EC law.

Any discussion of global rules on the protection of freshwater resources will
have to include the Convention on the Law of the Non-Navigational Uses of In-
ternational Watercourses, adopted in 1997 by the UN General Assembly,106 on
the basis of a draft prepared by the ILC over a period of more than 20 years.107 Its
objective is to ensure the utilization, development, conservation, management
and protection of international watercourses and the promotion of sustainable
utilisation thereof for present and future generations.

As is the case for many recent international instruments, the 1997 Watercourse
Convention is a framework agreement. It contains various general principles for
the utilisation of international watercourses: equitable and reasonable utilisation
and participation, the obligation not to cause significant harm, a general obliga-
tion to co-operate and to regularly exchange data and information, and the
principle that in the absence of agreement or custom to the contrary, no use of an
international watercourse enjoys inherent priority over other uses.!% The con-
vention also lays down detailed obligations for States to exchange information
and consult each other, and if necessary, to negotiate on the possible effects of
planned measures regarding the watercourse!?” It has several specific
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environmental protection provisions. Accordingly, watercourse States need to
“protect and preserve the ecosystems of international watercourses,”! 10 prevent,
reduce, and control the pollution of international watercourses,'!! prevent intro-
duction of alien or new species, and take all measures with respect to an
international watercourse that are necessary to protect and preserve the marine
environment, taking into account generally accepted international rules and stan-
dards.!1? Finally, there are provisions on emergency situations,'!3 an article on
armed conﬂict,114 and an annex on arbitration.

A detailed examination of the extent to which this convention codifies custom-
ary international law, and which provisions should be regarded as innovative, is
beyond the scope of this work. In the literature, the following principles and rules
are generally regarded as reflecting customary international law: the principle of
common, equitable, and reasonable utilisation of shared water resources,115 en-
dorsed by the ICJ in the Gabcikovo-Nagymaros Project case,! 10 the obligation to
prevent (serious) harm to other States, and several principles of transboundary
environmental co-operation.117 Furthermore, there is important international
case law relating to international watercourses, some of which will be examined
below.!18

It is noteworthy that there is little support for the view that pollution of inter-
national watercourses would be unlawful per se. Instead, the modern trend is to
require States to regulate and control river pollution, whilst prohibiting only cer-
tain discharges and distinguishing between old and new sources.!!? Pollution is
only unlawful if it causes (serious) harm to other (riparian) States. For instance,
Article 7 of the 1997 International Watercourse Convention stipulates firstly that
watercourse States need to take all appropriate measures to prevent the causing of
significant harm to other watercourse States; and secondly, should significant
harm nevertheless occur, that they need to take all appropriate measures in con-
sultation with the affected State to eliminate or mitigate harm and, where
appropriate, discuss compensation.120 The ILC does not view the causing of sig-
nificant harm as necessarily unlawful per se, but regards equitable utilisation as
the overriding guiding principle.!?! This includes cases of pollution, pursuant to
Article 21(2) of the convention and the ILC’s commentary thereon.!?? As a result,
even significant harm may have to be tolerated by a watercourse State.123

Nevertheless, the 1997 Convention also contains environmental protection
provisions which are not concerned with other riparian States: Article 20 on the
obligation to protect and preserve the ecosystems of international watercourses;
Article 22 on the introduction of alien or new species, and Article 23 on the protec-
tion and preservation of the marine environment. Although the threshold of harm
in Articles 20 and 23 is not specified, 124 hone of these provisions set absolute
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standards, for they are subject to the general principle of equitable utilisation.!?

Whatever their current legal status, 2 it is clear that the benefits of these provi-
sions will extend beyond the interests of riparian States.!?’ The inclusion of
measures aimed at protecting environmental resources per se is an emerging trend
in IEL, which, as will be seen below, is developing rules transcending the tradi-
tional question of transfrontier pollution.!®

C. Biodiversity. The body of international rules concerning biological diver-
sity is formed by rules adopted at the local, national, bilateral, sub-regional,
regional, and global level. Biodiversity is a recently developed term and is usually
understood as comprising three notions: genetic diversity, species diversity, and
ecosystem diversity.129 It covers the older terminology “wildlife” or “living” nat-
ural resources, which were distinguished from non-living natural resources by
the fact that they are renewable if conserved and destructible if not.130

There are important differences between marine and terrestrial régimes. Ma-
rine biodiversity is often considered common property or shared resources and
particularly vulnerable to over-exploitation. In response, international law tends
to stress obligations of conservation and equitable utilisation. Important provi-
sions on marine life can be found in conventions which deal with fisheries
conservation such as the 1946 International Whaling Convention,'3! or with an
even broader purpose, such as 1982 UNCLOS.132 International regulation of terres-
trial biodiversity is generally more difficult because it requires limiting the
principle of States’ permanent sovereignty over their natural resources. To justify

such interference, international treaties resort sometimes to concepts as “com-
»133

» <«

mon concern,” “common heritage” and even “animal rights.

Until recently, wildlife conservation implied a very partial ad hoc approach
consisting of targeting wildlife species identified as threatened with extinction.
Proper conservation of biodiversity, which implies maintaining viable popula-
tions of species is now generally thought of as requiring complex sustainable and
flexible strategies, which include plants, animals, micro-organisms, and the
non-living elements of the environment on which they depend.134

The most important multilateral treaties aimed at habitat preservation are the
1971 Convention on Wetlands of International Importance (Ramsar Convention)
and the 1972 Convention for the Protection of the World Cultural and Natural
Heritage (World Heritage Convention). Important treaties which focus on species
protection are the 1973 Convention on International Trade in Endangered Spe-
cies (CITES) and the 1979 Conservation of Migratory Species of Wild Animals
(Bonn Convention). Finally, the 1992 Biodiversity Convention aims at setting an
overall framework for this area of the law.
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The purpose of the 1971 Ramsar Convention is the conservation and the en-
hancement of a particular type of habitat important for waterfowl.!3®> Without
prejudice to their sovereign rights, State parties must designate at least one wet-
land of international significance in terms of ecology, botany, zoology, limnology,
and hydrology for inclusion in a List of Wetlands of International Importance.136
The deletion or restriction of listed wetlands is permitted on grounds of “urgent
national interest,” but must take into consideration the “international responsi-
bilities for the conservation, management and wise use of migratory stocks of
Waterfowl,”137 and Parties need to compensate, as far as possible, for any loss of
wetland resources, e.g., by creating additional nature reserves.!38 Parties are also
under a number of general obligations: to promote the conservation of listed
wetlands, and as far as possible, the “wise use of wetlands on their territory,” to es-
tablish nature reserves, to endeavour to increase waterfowl populations, and to
exchange information at the earliest possible time on changes in the ecological
character of listed wetlands.!3® Because of their general nature, the provisions of
the Ramsar Convention are considered weak and have given rise to problems of
interpretation.140 Nevertheless, by 29 March 1998, the convention had 106
Parties and protected 903 wetland sites.141

The World Heritage Convention—adopted in 1972 under UNESCO aus-
pices—also works on the basis of recording sites. Although its provisions are
more stringent than the Ramsar Convention, it has more Parties.!*2 The conven-
tion’s guidelines for the identification of natural heritage are based on physical
characteristics of outstanding universal value.!*? Each State party needs to iden-
tify cultural and natural heritage sites on its territory,144 but listing is subject to a
decision by the World Heritage Committee, which may also consider financial
implications.145 Apart from the main inventories of national and cultural heri-
tage,!#® a list of special “World Heritage in Danger” is maintained for sites
threatened by serious and specific dangers, such as the outbreak or threat of
armed conflict.'#” As a result of the latter type of threat, the Old City of
Dubrovnik in Croatia, the Virunga Natural Park, and the Okapi Wildlife Reserve
in the Democratic Republic of the Congo were included in this special list.148

Each State party needs to adopt a national programme for the protection of its
natural and cultural heritage.149 In addition, State parties “recognise that such
heritage constitutes a world heritage for whose protection it is the duty of the in-
ternational community as a whole to co-operate and to lend their assistance
thereto.”130 Importantly, State parties undertake “not to take any deliberate mea-
sures which might damage directly or indirectly the cultural and natural heritage
situated on the territory of other parties to the convention.”’3! The convention
further establishes an Intergovernmental Committee and a fund for the
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protection of the heritage in question, and procedures under which State parties
can request international assistance.!?

By 1 June 1997, a total of 169 States had become Parties to the 1992 Convention
on Biological Diversity.153 Under this agreement, which applies expressly both
within the limits of national jurisdiction and beyond,154 Parties undertake a
number of general obligations. In accordance with their particular conditions and
capabilities, they need to develop national strategies, plans or programmes for the
conservation and sustainable use of biodiversity, and integrate, “as far as possible
and as appropriate,” these strategies into other relevant sectoral and cross-sectoral
plans.155 Furthermore, each Party shall, “as far as possible and as appropriate,”
engage in identification of biodiversity and in monitoring,156 adopt in situ and ex
situ conservation measures,157 use components of biological diversity in a sustain-
able manner,158 adopt incentive measures,159 establish programmes for research
and training,160 engage in public education and awareness, %! introduce environ-
mental impact assessment procedures for proposed projects, and take measures to
minimise adverse impacts.162 In respect of areas beyond national jurisdiction and
on other matters of general interest, Parties undertake to co-operate “as far as possi-
ble and as appropriate” either directly or through international orgamisations.163

The convention also contains a number of other provisions that have led some
States, most notably the United States, to decide initially against signing the con-
vention:1%* Article 19 on the handling of biotechnology and the distribution of its
benefits and Articles 20 and 21 on financial resources.!6 Furthermore, Article 22
(1) stipulates that the convention shall not affect rights and obligations of any
Contracting Party deriving from any existing international agreement, “except
where the exercise of those rights and obligations would cause a serious damage or
threat to biological diversity.”166 In the Gabcikovo-Nagymaros Project case, Hun-
gary relied, inter alia, on this provision to justify suspension and termination of a
bilateral treaty concluded in 1977.167 Whilst Hungary called this a jus cogens type
of claim,'%® the 1CJ has rejected this argument implicitly.169 Moreover, it should
be noted that Article 22 (2) gives preeminence to the law of the sea with respect to
marine biodiversity, thus casting doubt on the alleged peremptory character of
the entire provision.!”°

Of particular note are a series of conventions adopted through the Council of Eu-
rope, and certain EC regulations. They constitute to date the only international
instruments that protect animals from suffering and are inspired—though not ex-
clusively—by ecocentrist and even animal-rights theories. These include the
1968 Convention for the Protection of Animals during International Transport,
the 1979 Convention for the Protection of Animals for Slaughter, and the 1987
Convention for the Protection of Pet Animals.
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In conclusion, there is an overwhelming number of treaties on wildlife protec-
tion, ranging from the local to the global level, addressing a great variety of
situations and methods. They have attracted wide differences in international
support and are not always implemented and enforced in satisfactory ways.171
Some authors claim that most States accept the need to co-operate in the protec-
tion of living resources, to act in good faith as good neighbours, and that they have
to arrange some form of equitable use of shared living resources. There is also con-
siderable agreement on certain conservation strategies and principles. Beyond
that, it remains controversial whether general international law requires States to
take appropriate steps to protect endangered land-based species.172 As for marine
biodiversity, it has been argued that the consensus underlying the relevant provi-
sions of 1982 UNCLOS and subsequent prau:tice”3 show that States have accepted
the general obligation to conserve marine species, but some authors question the
effectiveness of the régime.!7#

D. Air Quality, the Atmosphere and Climate Change. The treaty régime
in regard to air quality, the atmosphere, and climate change is of recent origin and
consists of one specific regional and two global framework agreements. There are
mainly three problems that have inhibited the development of a proper legal
régime. First, the degradation of the atmosphere and the likelihood of ensuing
climate change, as well as its causes, have long remained a subject of debate among
scientists.!”3 Secondly, the legal status of the atmosphere in international law is
unsettled,! 76 for itisa fluctuating and dynamic air mass that partly overlaps with
the airspace above States territory and which lies partly beyond national airspace,
without forming part of Outer Space.177 Thirdly, control of transboundary air
pollution requires both developing and developed States to make difficult choices
and sacrifices in terms of economic and industrial policy. It is for the latter reason
that until the mid-1980s many States refused to agree to firm measures unless
there was clear scientific evidence of harm. Despite these problems, by 1997 the
great majority of States had ratified the two global framework agreements, includ-
ing the attached protocols.

Over thirty countries in the Northern Hemisphere, from both Western and
Eastern Europe as well as Canada and the United States, are parties to the Geneva
Convention on Long-Range Transboundary Air Pollution (LRTAP), concluded in
1979 under UN/ECE auspices in response to the growing problem of acid rain. The
convention provides a framework for co-operation and development of pollution
control measures, although the language of many of its commitments is weak.178
Parties undertake to protect Man and his environment against air pollution and,
as far as possible, endeavour to limit, gradually reduce and prevent air
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pollution.”9 They agree to exchange information and to review their policies, sci-
entific activities, and technical measures aimed at combating pollution,180 to
engage in consultations at an early stage in cases of actual or significant risk of
long-range transboundary air pollution,181 and to notify of major changes in policy
or industrial development likely to cause significant changes in long-range air pol-
lution.!82 The convention is supplemented by four protocols.183 Despite its many
weaknesses, the LRATP Convention is considered a qualified success.!®*

The Vienna Convention for the Protection of the Ozone Layer was concluded
in 1985 under UNEP auspices. The convention primarily requests that Parties take
appropriate measures to protect human health and the environment against ad-
verse effects resulting or likely to result from human activities that modify or are
likely to modify the ozone layer.185 To this end, and in accordance with the means
at their disposal and their capabilities, Parties agree to co-operate in harmonising
policies and in formulating agreed measures, procedures, and standards for the
implementation of the convention.!%¢ Like the LRTAP Convention, the Vienna
Convention is a compromise between demands by some States for firm commit-
ments and requests by others for further study of the problem.!®” Its significance
lies in the fact that it is concerned with the global environment, that it recognises
the impact of ozone depletion on climate change,188 and the importance of ecosys-
tems independent of their utility to Man.'® It also alludes to the need for
precautionary measures, i.e., for preventive action even in the absence of firm
proof of harm.!%?

The Montreal Protocol on Substances that Deplete the Ozone Layer—agreed
in 1987 following new and alarming scientific evidence—is considered more im-
portant than the convention itself: it sets firm targets for reducing and
eliminating consumption and production of a number of ozone-depleting sub-
stances and has the elimination of (all) ozone-depleting substances as its final
objective.191

Amendments and adjustments adopted in 1990 and 1992 brought the timeta-
bles forward and added new controlled substances. As a result, production and
consumption of ozone-depleting substances such as chlorofluorocarbons (CFCs)
and halons were to be totally phased out by 1 January 1996. While the Montreal
Protocol initially allowed for delayed compliance by developing States, the latter
were subsequently given financial and technical incentives to accelerate their
compliance.192 Furthermore, the protocol controversially bans trade in controlled
substances with non-parties193 and contains innovative flexible institutional provi-
sions.!%* It entered into force on 1 January 1989, when 29 countries and the EEC
representing approximately 82 percent of world consumption ratified it. By 25 Feb-
ruary 1997, 161 States ratified the convention and the protocol.1%?
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The 1992 UN Framework Convention on Climate Change acknowledges in its
preamble that climate change and its adverse effects are a “common concern of
humankind.” By 28 February 1998, it counted 174 State parties.!®® While the con-
vention recognises that climate change occurs naturally, its objective is to prevent
dangerous anthropogenic interference with the climate system.197 Guiding prin-
ciples are set out in Article 3. These are: (1) the protection of the climate system
for the benefit of present and future generations of humankind, on the basis of eq-
uity and in accordance with the common but differentiated responsibilities and
respective capabilities of developed and developing States; (2) the specific needs
of developing country Parties; (3) the need to take precautionary measures; (4)
the need for sustainable development; and (5) the different socio-economic
contexts.

The convention contains a number of general commitments comparable to the
Vienna Convention: inter alia, development of national programmes, environ-
mental impact assessment, international co-operation, consultation, information
exchange and reporting.198 Although the stringency of the relevant provisions
has been a matter of debate,!®® specific commitments were agreed to stabalise
greenhouse gases in the atmosphere at a safe level and to limit emissions of these
by developing countries in accordance with soft targets and timetables.2% In De-
cember 1997, the Conference of the Parties adopted a first (Kyoto) protocol,
containing legally binding emissions targets for developed countries for the
post-2000 period.zo1

E. Conclusions. The newest treaty régimes on marine pollution, freshwater
resources, biodiversity, and protection of the atmosphere show that IEL is moving
away from the sectoral and ad hoc approaches of the 1960s and 1970s. Increasingly,
more complex environmental challenges are addressed in which difficult scien-
tific, economic, and political questions are intertwined. In response, innovative
legal and institutional devices have been developed: e.g., the framework approach
whereby the regulation for a specific environmental sector is specified in a dy-
namic sequence of protocols to the base treaty; or a commitment by the Parties to
make use of the “best available technology,” or to accept standards and thresholds
negotiated internationally at expert level, or to accept lists of toxic or hazardous
substances according to variable criteria of acceptability of harm.20?

For reasons of space, the above overview has primarily been concerned with
the regulation of specific environmental media and resources, concentrating on
the marine environment. It has not dealt with the special treaty régimes of certain
international areas as Outer Space and Antarctica nor with the emerging body of
treaties on specific products or particular activities, such as hazardous substances,
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nuclear energy, biotechnology, environmental impact assessment, and accident
preparedness and response.2?? Nevertheless, many of the latter treaties will be ad-
dressed throughout this work.

1.2.2. General Principles and Rules

What I propose to examine in this section are the general environmental rights
and obligations of States that flow from principles and rules purportedly common
to all environmental sectors.

A. Principle 21 of UNCHE. There is widespread agreement that the corner-
stone of modem IEL is formed by two important rules addressed to States,
enunciated by Principle 21 of the Stockholm Declaration:

States have, in accordance with the Charter of the United Nations and the principles
of international law, the sovereign right to exploit their own resources pursuant to
their own environmental policies, and the responsibility to ensure that the activities
within their jurisdiction or control do not cause damage to the environment of other
States or of areas beyond the limits of national jurisdiction.

The first part of this provision captures one of the basic tenets of international
law and applies it to the environment: it is the sovereign right of States to control
and regulate the exploitation of resources within their territory. This proclama-
tion finds its origin in numerous General Assembly resolutions and international
instruments dealing with the right to self-determination of States. In accordance
with these, self-determination includes, of necessity, “permanent sovereignty
over their natural wealth and resources.”?** The second element of the principle
places an important limit on the seemingly broad interpretation of State sover-
eignty over their resources. It balances States’ rights over their own environment
with the responsibility towards the environment of other States and areas beyond
national jurisdiction.

The Stockholm Declaration is a non-binding text, but Principle 21 is regarded
as customary international law. In fact, many believe that it reflected existing in-
ternational law at the time of its formulation, in 1972.205 Indeed, the second
(limiting) element of Principle 21, which prohibits transfrontier pollution, is gen-
erally regarded as descending from general concepts of the rights and duties of
States. It derives in the first place from the general principle of international
law—applied by Huber in the 1928 Island of Palmas case—*%that every State
must respect the sovereignty and territorial integrity of other States.
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The prohibition of transfrontier pollution is also based on the doctrine which
prohibits abuse of rights207 and the general principle of law of good neighbourli-
ness: sic utere tuo ut alienum non laedas (“so use your own property that you do not
injure the property of another”).208

In addition, the prohibition of transfrontier pollution is generally regarded as
firmly rooted in the conclusions or obiter dicta of certain long-standing and
well-known judicial precedents. First and foremost among these is the Trail
Smelter award rendered on 16 April 1938 by the U.S.-Canada International Joint
Commission. One of the first judicial decisions to deal with transboundary air
pollution, it concerned a long-running dispute over damage to crops, pasture,
land, trees, and agriculture on U.S. territory caused by sulphur dioxide emissions
from a smelting plant in Canada. Relying on the Palmas case award, the tribunal
held in an oft-quoted passage that:

. . no State has the right to use or permit the use of its territory in such a manner as
to cause injury by fumes in or to the territory of another or the properties or persons
therein, when the case is of serious consequence and the injury is established by clear

and convincing evidence. . . 209

It should be noted though, that the precedential value of this statement was
somewhat diminished since Canada had previously acknowledged responsibility
for the damage in the arbitral compromis. The main task of the tribunal was to as-
sess and measure the damage and to determine a means of redress, but not to
determine legal responsibility.

Other legal antecedents for Principle 21 can arguably be found in the Corfu
Channel case, the Lac Lanoux arbitration and the Gut Dam Claims arbitration. In
the first of these, the IC] was requested to consider, inter alia, an incident in which
war vessels belonging to the UK were struck by mines while passing through the
Corfu Channel, a strait in Albanian waters used for international navigation. Al-
bania knew that the strait was mined but failed to prevent or remedy the situation
and did not notify other States of the danger. In a famous obiter dictum, the 1CJ held
that every State is under the obligation:

. . not to allow knowingly its territory to be used for acts contrary to the rights of
other States.?1?

The Lac Lanoux arbitration (1957) concerned a dispute between France and

Spain over a proposal by the former to permit the construction of a barrage on an
international waterway on its territory. Spain claimed infringement of her rights
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as a downstream State because the project would involve diversion of upstream
waters, and argued that France should obtain Spain’s prior authorisation. The tri-
bunal, while holding that the proposed works did not infringe Spanish rights,
stated nevertheless that:

. . there is a principle which prohibits the upstream State from altering the waters

of a river in such a fashion as seriously to prejudice the downstream State. . . 21

Much the same principles were at issue in the Gut Dam claims arbitration.
With U.S. permission, Canada had embarked in 1903 on the ill-fated construction
of a dam on the St. Lawrence Seaway. Over the years the dam would cause exten-
sive erosion and flooding on both Canadian and U.S. territory. The resulting
claims for damages by the United States would fester until 1965, when the Lake
Ontario Claims Tribunal was established to resolve the matter. The tribunal re-
lied heavily on the prior authorisation of the project by the United States, but also
on the acknowledgement of responsibility by Canada. It declared Canada liable,
inter alia, for the injuries sustained by U.S. citizens without, however, finding
fault or negligence on its part.212

The principles identified in the “Trail Smelter” case also received support
from the practice of States before 1972. In 1966 Austria lodged a strongly worded
diplomatic protest over damage caused by mines laid close to the Austrian border,
accusing Hungary of:

. violating the uncontested international legal principle according to which
measures taken in the territory of one State must not endanger the lives, health and

property of citizens of another State.213

In another incident prior to 1972 UNCHE, Canadian beaches were polluted by
an accidental oil spill of 12,000 gallons of crude oil into the sea at Cherry Point in
the State of Washington. Turning the tables on the United States, the Canadian
government pointed to the “principle established in the Trail Smelter arbitra-
tion,” claiming that it had been accepted by a considerable number of States and
expressing hope that it would be accepted at UNCHE as “a fundamental rule of
international environmental law.”?14

The formula of Principle 21 has, since UNCHE, been repeated—often verba-
tim—in numerous binding215 and non-binding international instruments.?16
Therefore, unlike for some of the other principles which will be discussed below,
the majority of the current specialist doctrine has little difficulty with the custom-
ary law status of Principle 21217
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In connection with the requests by the World Health Organisation and the UN
General Assembly for an advisory opinion regarding the Legality of Nuclear
Weapons, several States had sought to minimise the importance of Principle 21 by
stressing that it formed part of a non-binding text.?!® Their opponents main-
tained that the Principle formed part of customary international law.?!° In reply
to these submissions, the ICJ held that:

The existence of the general obligation of States to ensure that activities within their
jurisdiction and control respect the environment of other States or of areas beyond
national control is now part of the corpus of international law relating to the

environment.22?

Whilst the Court had already recognised in an earlier case that States are under
the obligation to “respect and protect the natural environment,”??! the above
statement is significant for it was made by the Court in a legal opinion on armed
conflict and the use of nuclear weapons. The ICJ believes that even in these ex-
treme circumstances the environmental obligations in question continue to be
binding upon States. Nevertheless, the Court’s formulation does not correspond
verbatim to the wording of Principle 21. While the latter deals with the obligation
to avoid damage to the environment of other States or of areas beyond national
control, the Court uses a more general formula stressing the obligation to ensure
respect for these environments. Whether this distinction will be perceived as sig-
nificant remains to be assessed. In any event, the Court repeated its view on the
matter in its decision on the Gabcikovo-Nagymaros Project case.?%?

B. Corollary Principles. The “acquis” of customary IEL, as laid down in the
second part of Principle 21, entails several corollary duties for States. In the first
place there exists a duty, variously described as the “no-harm principle” or the
“principle of harm prevention,”223 or the “principle of preventive action,”?** ac-
cording to which States are obliged to prevent environmental harm before it
occurs, and reduce and control pollution and environmental harm when it occurs.
While the prior customary rule obligated States to make reparation for actual
transboundary harm, the harm prevention principle demands that States first and
foremost, take suitable preventive measures, e.g., through national legislation, to
protect the environment.2?

Secondly, there is the “principle of co-operation, sometimes referred to as
the “principle of transboundary cooperation in cases of environmental risk,”%?7
or more generally as the “principle of good neighbourliness” and “international
co-operation.”228 The duty of international cooperation can be said to underlie all

»226
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international (environmental) law. Pursuant to this requirement, States need to
co-operate in mitigating environmental risks and emergencies. This is now un-
derstood as entailing several procedural duties such as the requirement to notify
other States and to consult with other States in cases of transboundary risk of en-
vironmental damage, and particularly in the case of accidents and emergencies
likely to cause transboundary harm.?% It may also entail specific commitments
such as the duty to conduct an environmental impact assessment (EIA), and the
duty to exchange information.?3° The principle of co-operation and its corollary
principles of prior consultation based on adequate information are particularly
firmly established in the law of international watercourses. 23!

However, it should be noted that the universality and the scope of these pro-
cedural requirements is not beyond controversy.232 The purported duty to
conduct an EIA has been invoked before the ICJ in two recent cases. In 1995, New
Zealand filed a request for an Examination of the Situation in Accordance with
Paragraph 63 of the Court’s 1974 Fudgement in the Nuclear Tests case, accompanied
by a request for provisional measures. The basis of New Zealand’s petition was
that a series of nuclear tests planned by France would lead to the same sort of ra-
dioactive contamination that had been brought before the Court in 1973. New
Zealand claimed, inter alia, that it was unlawful for France to conduct further
underground nuclear tests before undertaking an EIA “according to accepted in-
ternational standards,” and that unless such an assessment established that the
tests would not give rise, directly or indirectly, to radioactive contamination of
the marine environment, the rights under international law of New Zealand, as
well as the rights of other States, would be violated. The Court was also re-
quested to order France to conduct such an EIA and, unless this process
established that the tests would not give rise to radioactive contamination of the
marine environment, to order France to refrain from conducting the disputed
tests.?33

In its order of September 22, 1995, the Court dismissed New Zealand’s action
without entering into the merits of these claims. It held that whilst the 1974 case
dealt with atmospheric nuclear tests, the case at hand concerned underground nu-
clear tests and that it followed that the latter could not be linked to the former.23*
Nevertheless, in his dissenting opinion, Judge Weeramantry argued that the
“principle of continuing environmental impact assessment” was gathering
strength and international acceptance and that it had reached “the level of general
recognition at which the ICJ should take notice of it.”23 Likewise, in his dissent-
ing opinion, Judge Palmer claimed that EIA was a process to comply with the
international legal duty to establish that a planned activity does not involve unac-
ceptable environmental risks.230
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In the 1997 Gabcikovo-Nagymaros Project case, Slovakia claimed that the pur-
pose of an EIA was merely to provide decision makers with information on
potential environmental impacts, and that it was still in the process of develop-
ment—even in Europe.237 Hungary, by contrast, called it a procedural norm that
by 1989 had become “an accepted means” for ensuring that projects of the dis-
puted type did not cause “untoward environmental damage.”238 In its judgement,
the Court did not dwell on the issue of EIA directly. But having observed that the
disputed project’s impact upon, and its implications for the environment were a
key issue, the Court held that in order to evaluate its environmental risks, “cur-
rent standards must be taken into consideration.”23%

C. Contribution of the Rio Declaration. The Rio Declaration reaffirmed
and developed—albeit in qualified terms—Principle 21 of the Stockholm Decla-
ration. Principle 2 of the 1992 Declaration reads:

States have, in accordance with the Charter of the United Nations and the principles of
international law, the sovereign right to exploit their own resources pursuant to their
own environmental and developmental policies, and the responsibility to ensure that
activities within their jurisdiction or control do not cause damage to the environment of
other States or of areas beyond the limits of national jurisdiction.

The difference between Principle 21 and Principle 2 is that, while according to
the former, States have the sovereign right to exploit their own resources accord-
ing to their own environmental policies, the Rio Declaration adds the phrase
“pursuant to their own developmental policies.”240 Whether this addition
strengthened or weakened the earlier formulation is unsettled.?*! Several interna-
tional instruments adopted at the Rio Conference and others thereafter have kept
to the earlier formula of Principle 21,242 thereby casting doubt on the general ac-
ceptance and therefore on the legal status of its Rio update.

Although the Stockholm Declaration also addressed development issues,?® the
Rio Declaration will be remembered for elevating, amongst others, the principle of
sustainable development to a fundamental concept of environmental policy. The
need for “sustainable development” was one of the centrepieces of the 1987 report
produced by the World Commission on Environment and Development (WCED),
also known as the “Brundtland Commission.”?** In this report, entitled Our Com-
mon Future, WCED synthesised and defined sustainable development as:

. . . development that meets the needs of the present wtihout compromising the

ability of future generations to meet their own needs.”2%
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In the Gabcikovo-Nagymaros Project case, both Hungary and Slovakia claimed
to be concerned with ensuring sustainable development. The former called it a
concept that only emerged as a legal term in 1987, following the WCED report, and
given formal and widespread legal recognition by the 1992 Rio Declaration.24®
Slovakia suggested that the principle was devoid of legal status?*” and that all it
entailed was a new approach to reconciling economic development with environ-
mental protection.248 In its judgement, the Court gave no more than a moral
boost to the concept of sustainable development when commenting on mankind’s
constant interference with nature. It explained that the need:

. . to reconcile economic development with protection of the environment is aptly

expressed in the concept of sustainable development. . . 249

There are other important principles of public policy which have been put in
relief on a global level with respect to all environmental sectors in the Rio Decla-
ration, among which: inter-generational equity,250 public participation at the
relevant lf:vel,25 ! the precautionary approach,252 a qualified version of, the pol-
luter pays principle,253 and the principle of common but differentiated
responsibility of developed and developing States.2>* All of these principles had
previously received recognition to varying degrees through adoption in declara-
tions of principles, programmes of action, and even in some international treaties.
On this basis, the “polluter pays” principle is regarded as regional custom, be-
cause of the strong support it has received in most OECD and EC countries.?>

Furthermore, a case is sometimes made that the precautionary principle con-
stitutes (emerging) customary law.256 However, it is doubtful whether the
principle forms part of present international law.2%7 First, there seems to be no
uniform understanding of its meaning beyond the basic premise that it reflects a
“better safe than sorry approach” to counter the belief that States are not bound to
act until there is clear and convincing scientific proof of actual or threatened
harm to the environment.?>® Three possible interpretations of the precautionary
principle are advocated. At its most restricted, it represents a more developed
form of the preventive principle: States are to act carefully and with foresight in
taking decisions concerning activities that may have adverse environmental con-
sequences.259 A wider interpretation is that it lowers the threshold of proof,
requiring State action in the face of foreseeable harm, even if there is no 100 per-
cent scientific certainty.260 The most radical construction implies a complete
reversal of the burden of proof: it would become impermissible for a State to carry
out an activity unless it can be shown that this will not lead to unacceptable harm
to the environment.?6!
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Secondly, it is significant that after much debate, the UNCED delegates decided
to settle for the term precautionary approach instead of principle, thereby casting
doubt on its legal status. They nevertheless agreed on a formulation in line with
the above view regarding the lowering of the burden of proof. Principle 15 of the
Rio Declaration reads:

In order to protect the environment, the precautionary approach shall be widely
applied by States according to their capabilities. Where there are threats of serious
irreversible damage, lack of full scientific certainty shall not be used as reason for
postponing cost-effective measures to prevent environmental degradation.

The precautionary principle has been relied on in two recent cases brought be-
fore the ICJ. In her 1995 request for an Examination of the Situation, New Zealand
invoked the most radical interpretation of the principle, arguing that it required
France to carry out an EIA as a precondition for undertaking nuclear tests and to
demonstrate that there was no risk associated with them.?®? The Court did not en-
ter into the merits of this assertion, but in their dissenting opinions, Judges
Weeramantry and Palmer maintained that the principle constituted emerging
customary law.%63

In the 1997 Gabcikovo-Nagymaros Project case, Hungary claimed that the pre-
cautionary principle formed part of customary international law and that it had
evolved into an erga omnes obligation of prevention of damage, precluding her
from performing a treaty concluded in 1977 with Czechoslovakia.?®* Given the
“scientific uncertainty,” but “with credible risks and damages,” and with “valid
concerns over vital interests,” Hungary maintained that in the light of “the pre-
ventive and precautionary approach,” her fears for future damage constituted the
“grave and imminent peril” required for the state of necessity under international
law.263 Slovakia urged more caution with respect to the legal status of the princi-
ple, emphasising that it was never intended to disrupt treaty relations, and
entailed at most a lowering of the threshold of proof in the face of foreseeable seri-
ous or irreversible damage.?%0

In its judgement, the Court noted first that neither Party claimed that new pe-
remptory norms of environmental law had emerged since 1977.267 The Court may
thus have accepted Slovakia’s argument that the precautionary approach/princi-
ple, even if it reflects customary international law, does not prevail over treaty
obligations. Furthermore, it rejected Hungary’s assertion that the many uncer-
tainties regarding the ecological impact of putting in place the disputed barrage
system, however serious they might have been, fulfilled the objective require-
ments of a “state of (ecological) necessity” under international law.2%8 The Court
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did not accept that in environmental matters the standard of proof in interna-
tional law regarding the foreseeability of harm or damage should be lowered.

In conclusion, it should be noted that the majority of the specialist doctrine is
cautious about the legal status of the principles (apart perhaps from Principle 2 in-
sofar as it affirms Principle 21) enunciated in the Rio Declaration. They are
neither general principles of law nor are they considered to be universal princi-
ples of customary international environmental law. Some may be no more than
expressions of desirable public policy, others may be binding only as a matter of
treaty law while still others may constitute emerging international law. On the
whole, whether they give rise to actionable obligations of a general nature is open
to question.269 The uncertain legal status of the principles of the Rio Declaration
was confirmed in a document prepared for the 1997 UN General Assembly Spe-
cial Session.?”%

It was seen earlier that the international community has repeatedly failed to
agree on a uniform set of legal principles of environmental protection.?’! It may
therefore not come as a surprise that the above review shows that there are very
few general principles and rules that cover all environmental sectors. The only
undisputed set of rules that may be said to have achieved such a status are the obli-
gations reflected in Principle 21 of the Stockholm Declaration, and in particular,
the prohibition of transfrontier pollution.

D. The Prohibition of Transfrontier Pollution in State Practice. The next
step is to look at the implementation of the prohibition of transfrontier pollution
in State practice. A traditional indicator of the extent to which States implement
international law is to examine what happens when the law is violated.?’? Accord-
ing to the law of State responsibility,

Every internationally wrongful act of a State entails the international responsibility
of that State.2’3

Furthermore, in accordance with the well-known holding of the Chorzow Fac-
tory (Indemmity) case, the consequence of State responsibility is State liability,
meaning the duty to make reparation:

It is a principle of international law, and even a general conception of law, that any

breach of an engagement involves an obligation to make reparation. . . 274

Although the body of multilateral environmental agreements is growing, it is
clear that not every instance of environmental harm will be covered by a
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specialised treaty.275 In addition, even if there is a relevant treaty, it is often the
case that the author State is not a party to it, or that the treaty places no binding
obligation on the State to prevent such damage.276 In such instances, the custom-
ary principles of IEL should provide a safety net. The law of State responsibility
covers both hypotheses: States must make reparation, including the payment of
compensation, for damage caused by any wrongful act, regardless of the source of
the obligation (treaty or custom).?””

In application of the above, State practice should indicate that breach of any of
the identified “environmental” obligations entails the responsibility of the au-
thor State, as well as its duty to make reparation. Yet it seems that States are
extremely reluctant to recognise responsibility for transbounary harm on the ba-
sis of the above rules of customary international environmental law.%’® States
have even been surprisingly reticent about pursuing claims inter se for particular
grievous instances of transfrontier damage.?”’

Following the April 1986 accident at the Chernobyl nuclear power station in
the Ukraine, radioactive air pollution was caused over the territory of some
twenty countries, with noticeable impacts across the whole of Europe from south-
ern Italy to northern Scotland and Scandinavia. Although several European
States—including the UK and the FRG—reserved their right to do so, none has
presented a claim to the former USSR for the serious transboundary nuclear con-
tamination caused by the accident.280

The implementation of the above principles of customary international law is
equally hesitant in treaty practice. The 1979 LRTAP Convention famously con-
tains a footnote stating that it “does not contain a rule on state liability as to
damage.” Traditionally, States have been willing to consider environmental dam-
age liability régimes only on a case-by-case basis, and only when it proved
indispensable for the economic viability of a specific risk-creating activity, such
as the nuclear industry and maritime transport of 0il.8! This ad hoc approach was
set aside only recently in a regional instrument, the 1993 Council of Europe Con-
vention on Civil Liability for Damage Resulting from Activities Dangerous to the
Environment (Lugano Convention). Significantly though, this treaty proves re-
markably unsuccessful. Although it requires only three ratifications for its entry
into force, by April 1998 not a single State had done s0.282

Furthermore, State intervention in the area of environmental damage has
rarely resulted in the establishment of a compensation régime based on State lia-
bility. There is only one treaty that establishes clear rules of State liability in case
of environmental damage: the 1972 Convention on International Liability for
Damages Caused by Space Objects (Space Objects Liability Convention), which
stipulates unlimited or “absolute” international State liability for damage caused
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on the surface of the earth or to aircraft in ﬂight.283 This is, however, a unique
treaty that deals with highly sensitive political and military matters. Its conclu-
sion should not be taken as proof that States are generally willing to accept
liability for environmental damage.284

In the overwhelming majority of cases, State intervention has resulted in the
setting up of a régime of “civil liability.” A “civil liability” régime is one in which
liability for environmental damage is channelled to private operators or other sec-
tions of the industry, leaving the issue of State liability frequently unanswered,
except when States themselves act as private operators. Good examples of this are
the conventions concluded in the aftermath of the Torrey Canyon disaster. In ac-
cordance with the 1969 Civil Liability Convention and the 1971 Fund
Convention, liability for maritime transport of oil is currently borne entirely by
the profit gaining industry.285 The most ambitious example of a pure civil liabil-
ity régime, in terms of scope of activities, is the above-mentioned 1993 Lugano
Convention.

International negotiations have less frequently led to mixed State/civil liability
régimes.286 This is the case of the nuclear industry, where States have agreed to
complement private operator liability in response to industry demands.?¥ It is
noteworthy though that many of these conventional mixed régimes have either
not entered into force or have, at best, a marginal relevance in practice because of
the limited number of contracting Parties.288

It is safe to state that there are still many difficulties in translating States’ envi-
ronmental obligations—i.e., State responsibility—into principles and standards of
liability.289 This is due partly to many fundamental legal and technical problems
that remain unresolved.?”? Thus, it is still a matter of serious controversy whether
State liability arises only upon breach of a “primary obligation” of States or whether
liability is contingent upon the causing of damage, irrespective of breach of a pri-
mary obligation.291 Another unresolved issue relates to the nature of this primary
obligation: is it a standard of due diligence that should be required from States or, in-
stead, an absolute duty to prevent damage? If possible defences are allowed, the
options for standards of care with respect to State environmental obligations in-
clude: (a) a fault-based standard covering both intention or negligence; (b) strict
liability, which is a prima facie responsibility allowing for various qualifications and
defences and (c) absolute liability, which does not allow for any exculpation.292

Finally, a large volume of literature is devoted to the threshold question.293 As
recognised by the above-mentioned Working Group on environmental damage
arising from military activities, defining “environmental damage” remains a
complex issue and requires a two-State approach: defining the environment, and
then determining what constitutes compensable damage.294
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A recent EC Commission Green Paper on Environmental Liability has identi-
fied a whole range of possibilities for the determination of the level at which
environmental damage triggers liability.295 Treaty practice,2® case law,?” and
doctrine®*® have suggested that environmental damage must be “significant,”
“substantial,” or possibly “appreciable.” Even if there are no agreed international
standards, State practice seems to indicate that the threshold for liability involves
a relatively high level of environmental damage.299

1.3. The Territorial Scope of the Prohibition of Transfrontier
Pollution

1.3.1. Bilateralism—at the Root of IEL

Traditionally, international law was a separate legal system with special rules
aimed only at relations between States.3%0 Similarly, early IEL was premised on an
inter-State bilateral focus and concerned primarily with transfrontier pollution
caused by activities in the territory or under the jurisdiction of one State, affecting
an area under the jurisdiction of another State.3"! The origins of this cross-border
approach seem to lie with the customary principle of “good neighbourliness,”
which is in turn based on the above-mentioned general legal principle “sic utere
tuo ut alienum non laedas.” Gradually the requirement of “neighbourliness” was
widened to include a criterion of adjacency or at least of geographical proximity.
However, seen against the background of the development of international law as
a whole,>%2 it is no surprise that IEL continues to contain the firmest rules when
dealing with concerns of environmental harm between two States or with shared
national resources, such as international watercourses.33

Still, understanding of the laws and mechanisms of nature and of the effects of
pollution have grown considerably in the last decades. As already noted earlier,3%4
rules dealing with the environment in general, irrespective of where natural re-
sources are located, are emerging.

1.3.2. International Areas and Principle 21

Currently, the high seas and the seabed as well as the maritime subsoil beyond
national jurisdiction (or the “Area” according to 1982 UNCLOS), the air column
above all these, in addition to Outer Space, and Antarctica and even the ozone

layer are areas variously designated in the literature as: “the commons” or “global
”305 <« ”306 13 ”307 ({34

commons, COmmon space areas, common spaces, international
commons,”308 “international areas,”309 “internationalised spaces,”310 “res
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communis,” (or common amenities.)>!! One can only agree with Professor
Brownlie that not too much importance should be attached to terminology, for
none of these concepts is capable of conveying precisely what the legal status of a
particular area is.312 In the present study the general term “international areas”
will be used as a shorthand for all areas that are considered to be beyond national
jurisdiction, in addition to Antarctica.313

Taking the locus of damage as criterion, three hypotheses should be discussed in
relation to international areas; first, damage may be caused to the environment of
other States by activities of one or more States conducted in areas beyond national
jurisdiction; second, activities of one or more States in areas beyond national juris-
diction may cause damage to rights or interests of other States in these areas; third,
damage may be caused to the environment of areas lying beyond national jurisdic-
tion through activities of one or more States—conducted within or outside their
jurisdiction—without any immediate noticeable effects for third States.

As mentioned above, the “harm prevention” component of Principle 21 does
not merely include “the environment of other States,” but also “areas beyond the
limits of national jurisdiction”: there is no suggestion of a territorial or any other
spatial limitation to the conduct to which this obligation applies. Furthermore,
by focusing not only on activities within a State’s jurisdiction, but also to activities
within State control, the Principle covers activities by persons or ships under State
control, wherever they may act.314

Under present international law therefore, a State’s obligation to prevent envi-
ronmental harm (to other States)? 15 applies in any locus over which it possesses a
measure of legal authority, including in international areas.>10 It follows that
States are no longer free to pollute or degrade international areas and that they are
obliged to take suitable preventive measures to protect these environments.3!”

However, the above deduction contains two important qualifications: the re-
quirement of “harm” on the one hand and the rights or interests of “other States”
on the other hand. This means that only two of the above hypotheses are covered
by the international areas provision of Principle 21: extraterritorial activities by a
State (or its nationals) causing damage to the environment or territory of another
state (or its nationals), and damage to interests or rights that other States (or their
nationals) have in international areas caused by extraterritorial activities under
the jurisdiction or control of another State.

Indeed, while damage or injury is not considered a constitutive element in the
general law of State responsibility,3 18 State practice indicates that with respect to
extra-territorial activities, proof of material injury to States’ rights or interests is
required. This is especially the case when the pollution-generating conduct is not
governed by a specific rule of international law.31?
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The above qualifications have important consequences, for environmental
harm that cannot be construed as direct material damage to States’ rights or inter-
ests is rarely remedied. In the Nuclear Tests cases, neither Australia nor New
Zealand sought reparation for proven damage, but they asked the Court to order
France to stop atmospheric and other tests in the Pacific. There was evidence of
radioactive fallout but no proof of harm. Australia argued, inter alia, that the nu-
clear fallout on its territory constituted a violation of its sovereignty, that it could
be potentially dangerous for the country and its citizens, and that the interference
with ships and aircraft on the high seas by radio-active fallout constituted in-
fringements of the freedom of the high seas. 32 New Zealand’s claim was more
broadly cast: she also invoked “the rights of all members of the international com-
munity” to be free from nuclear tests giving rise to radioactive fallout and the
right to be preserved from “unjustified artificial radioactive contamination of the
terrestrial, maritime and aerial environment.”3%! Although the merits of these
claims were never addressed by the Court, there is scepticism in the literature
about whether such claims can succeed in the absence of proof of direct material
damage to State’s territories.3%?

The scarce international case law that exists on environmental damage in in-
ternational areas deals almost exclusively with the transboundary effects to the
environment “belonging” to States, or with damage which, though arguably sus-
tained by the environment as such, has been invariably reduced to damage to
property or economic rights of States or their nationals.’33 In addition, this sort of
inter-State claim tends to be resolved “out of court” via diplomatic channels. All
too frequently this involves protracted and secretive bargaining in which legal
principles play only a minor role. There are a few instances where States have
made ex-gratia payments or taken remedial measures without, however, recognis-
ing liability for damage sustained within and arguably also by resources of
international areas: e.g, the 1954 Diago Fukuru Maru3** and the 1966
Palomares? incidents.

As seen above, the Space Objects Liability Convention is the only treaty to
contain a clear régime of State liability for damage sustained, inter alia, “on the
surface of the earth.”3?% But while the latter expression conceivably covers inter-
national areas as well, the definition of damage retained by the treaty does not seem
to cover damage to the environment as such.3?” Thus far the Space Objects Liabil-
ity Convention has been invoked in one case. When in 1979 the Soviet Cosmos
954 satellite crashed in a remote area of Canada, the latter presented a claim for
more than $6 million dollars to the USSR. While expressly invoking the principles
of the aforementioned convention, Canada did not claim compensation for physi-
cal, environmental, or property damage, but only for part of the cost of locating,
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removing, and testing the debris and for subsequent cleanup efforts.3%8Ina diplo-
matic settlement reached in 1981, the USSR agreed to pay a lump sum of only $3
million, and never expressly recognised liability.329

Significantly, in 1991 several ILC members raised the issue of whether damage
to the “global commons” should be addressed by the commission in its work on
international liability. But a decision on this was deferred and the 1LC’s 1994 re-
port proclaims firm adherence to the strict bilateral transboundary conception of
the study.330

Yet, the duty to protect the environment as such, irrespective of locus, appears
to be addressed by a growing number of multilateral international instruments,
which phrase States’ environmental rights and duties in general terms without
territorial or spatial references.33! What these instruments show, at a minimum,
is that the balance between State sovereignty and the environment is probably
changing in favour of the latter. This expanding international interest in environ-
mental resources, wherever situated, is supported by the growing scientific
evidence of the integrity and the unity of the environment.3>2 The growing evi-
dence of the interrelatedness of all life processes is legally significant. For if the
earth’s biosphere represents a single indivisible system characterised by the inter-
relation of its various functional and ecological subsystems, the disruption of any
one of these subsystems promotes the breakdown and destabilization of another.333

In the present international legal constellation in which States continue to re-
main prime actors, the key to protecting the environment beyond the limits of
national jurisdiction lies in giving “third States” legal standing to enforce protec-
tion and preservation of this environment. In this context, the concepts of erga
omnes obligations and the actio popularis need to be discussed. In the 1966 South
West Africa case, the World Court rejected the notion of actio popularis, thereby
dismissing the claim that any member of a community had a right to take legal ac-
tion in vindication of a public interest.33* This judgement was widely criticised in
the literature, and a few years on, the ICJ acknowledged in the Barcelona Traction
case that there existed:

. .obligations of a State towards the international community as a whole, which by
their very nature . . . are the concern of all States. In view of the importance of the
rights involved, all States can be held to have a legal interest in their protection; they

are obligations erga omnes. 33

While this oft-quoted passage is only an obiter dictum, it was hailed as a clear

progression from the uncompromising stance expressed in the South West Africa
case. The types of obligations mentioned by the Court in the Barcelona Traction
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case were the outlawing of acts of aggression in international law and human
rights.

In the 1973/74 Nuclear Tests cases it was argued by both Australia and New Zea-
land that such obligations erga omnes exist in addition with regard to the
preservation of the high seas marine environment.33® As seen above, their peti-
tion was not only based on the alleged violation of their States’ sovereignty but on
the infringements of the principle of the freedom of the high seas and on the viola-
tion of “the rights of all members of the international community” to be free from
nuclear tests.33’ Unfortunately, the merits of these claims were never addressed
by the Court,>38 although several justices supported an examination of these
claims suggesting that the notions of erga omnes obligations and actio popularis are
closely linked.33?

As seen earlier, in 1995 New Zealand filed a request with the IC] based on para-
graph 63 of the Court’s 1974 judgement in its case against France. Here again New
Zealand asserted that it had legal standing to enforce not only its own but also
other States’ rights in the marine environment.>*0 Although New Zealand’s ap-
plication found favour with three judges,>*! the majority of the Court held that
the 1974 and 1995 cases were substantially different.34?

In his treatise on State Responsibility and the Marine Environment, Dr. Smith sug-
gests an interesting way out of the actio popularis impassc.343 He argues that
international law need not go as far as recognising an actio popularis; it would suf-
fice to better identify the legal rights and interests of all States in the preservation
of the marine environment. The author proposes a distinction between multilat-
eral and bilateral erga omnes obligations. He asserts that while no individual State
has a right or interest in human rights cases other than as a member of the inter-
national community, the high seas marine environment presents a different case:
the legal interest of each State in the obligation to prevent injury to this area
would lie within the “subset of duties owed to each state and not just to the per-
sonified community.”

But even if the need for an actio popularis could be avoided through recognition
of “bilateral” erga omnes obligations, enforcement before international tribunals
may remain problematic. This is especially the case when the author State refuses
consent to jurisdiction. In 1995 Portugal brought a case against Australia con-
cerning a 1989 treaty between Australia and Indonesia regarding the exploitation
of the continental shelf of the so-called “Timor Gap.” No case was brought against
Indonesia, since the latter had not consented to the ICJ’s jurisdiction. In its appli-
cation, Portugal sought to overcome this obstacle by claiming, inter alia, that in
taking measures to apply the Timor Gap Treaty, Australia had violated the rights
of the people of East Timor to self-determination.>** Portugal maintained that
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Australia thus breached rights erga omnes and that accordingly it had jus standi to
require Australia, individually, to respect them regardless of whether or not an-
other State (i.e., Indonesia) had conducted itself in a similarly unlawful
manner.>®

In its judgment of 30 June 1995, the ICJ characterised Portugal’s assertion that
the right of peoples to self-determination has an erga omnes as “irreproachable.”346
It found, however, that it could not decide on Australia’s conduct without first de-
ciding why Indonesia could not lawfully have concluded the Timor Gap
Treaty.347 It recalled in this respect that one of the fundamental principles of its
Statute (Article. 36 (2)) was that it cannot decide a dispute between States without
the consent of those States to its jurisdiction3#® confirming that this applied even
if the obligations involved had an erga omnes character.>#

The effect of this holding is undoubtedly, as Judge Weeramantry wrote, to in-
hibit the “practical operation of the erga omnes doctrine.”3>0 Judge Ranjeva
regretted that the Court had avoided the many questions raised by the existence of
positive objective law such as rights opposable erga omnes and jus cogens. He won-
dered whether the effect of the Court’s judgement was not to limit the domain of
the Court’s jurisdiction ratione materiae solely to disputes involving subjective
rights.351

The same problem was broached by Judge Weeramantry into the
Gabcikovo-Nagymaros Project case. After having observed that the dispute in ques-
tion involved only issues inter partes, he speculated that the Court may in the
future be faced with environmental litigation that raises erga omnes issues of suffi-
cient importance. He stressed that the Court’s current inter partes adversarial
procedures may need to be reconsidered “if ever a case should arise of the immi-
nence of serious or catastrophic environmental danger, especially to parties other
than the immediate litigants.”352

A step towards better recognition of the interests of the international commu-
nity regarding the environment was taken by the ILC when it proposed to include
serious instances of pollution in its list of “international crimes” committed by
States:

. .. a serious breach of an international obligation of essential importance for the
safeguarding and preservation of the human environment such as those prohibiting

massive pollution of the atmosphere or of the seas.>>3

The term “massive” denotes a very high threshold, beyond the terms “signifi-

cant” or “substantial” mentioned above. However, the reaction of States to these
proposals was rather negative. Not only is there much controversy about the
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notion of “State criminality” as such,354 many governments and scholars seem to
regard the ILC proposals on massive pollution at most as a prospect de lege
ferenda.355 Probably for much the same reasons, the ILC’s proposal to include the
“wilful causing or ordering” of “widespread, long-term and severe damage to the
natural environment” as a separate crime into its draft for a Code of Crimes
against the Peace and Security of Mankind?>® encountered resistance and was
eventually dropped.357

It is sometimes claimed that certain environmental norms have achieved the
status of jus cogens. This peremptory character has been attached to the prohibi-
tion of “serious damage or threat to biological diversity,” following Article 22 (1)
of the Biodiversity Convention,>8 to “the basic principles” of 1982 UNCLOS, fol-
lowing Article 311 (3),359 to the “procedural principles of co-operation” inherent
in Principle 21, and to the prevention of climate change, acid rain, and depletion
of the ozone layer.360 Furthermore, the ILC regards the category of international
crimes of States as much broader than the list of peremptory obligations, viewing
the prohibition against “massive pollution of the atmosphere or the seas” as pe-
remptory.g61 Even States that refuse to regard violation of this norm as an
international State crime may not oppose its jus cogens character.

Leaving the other requirements of the concept aside, it should be noted that an
obligation can only be peremptory if no derogation is allowed.3®2 One of the cir-
cumstances that needs to be examined with regard to environmental norms is
armed conflict: if a State may deviate from such a norm on the basis of self-de-
fence or military necessity, the norm would be derogable under certain
circumstances, thus refuting its alleged “peremptory” status.

In conclusion to this subheading, it seems safe to state that the extent to which
international law currently imposes on States an obligation of conservation and
sustainable development with respect to the environment in general, and the
question to whom such a duty would be owed, remain controversial. 303

1.3.3. Damage to a State’s Own Environment

Another question that needs to be addressed is whether international legal re-
sponsibility attaches to damage caused by a State to its own environment when
there are no immediate deleterious effects for other States, nor for areas beyond
national jurisdiction. Can the preventive obligations implicit in Principle 21 be
held to apply to the environment contained within States? Here the first element
of that Principle poses a serious stumbling block: it holds that State sovereignty,
one of the basic tenets of international law, confers on each State the independent
right to control and regulate its natural resources. A further problem arises upon
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examination of the second element of Principle 21, which mentions only “other
States” and international areas as protected spheres; this phrase cannot be
stretched to include international legal responsibility for environmental re-
sources within a State’s own territory. The ILC made this much clear in 1982 when
it held that State liability does not exist when both the activity causing harm and
the injury itself occur in the territory of the same State.3** Even the most recent
update of Principle 21, 1.e., Principle 2 of the 1992 Rio Declaration, reflects the or-
thodox view regarding responsibility for damage to a State’s own environment.3%°

Nonetheless, it was seen above that international interest in the preserva-
tion of the environment, wherever it may be situated, is growing. International
concern for the environment that lies within a State’s own borders may be jus-
tified on scientific grounds. Because of the ecological unity of the global
environment, any act of pollution, even if it does not immediately threaten the
environment of other States or international areas, can have several systemic
consequences: for instance, it may reduce the overall assimilative capacity of
the global environment and may affect migratory species.366 Seen in this way,
any act of pollution or even any failure to take preventive action by a State with
regard to its own natural resources, creates risks for the entire world commu-
nity and can potentially affect rights and interests of all States in the
environment. It is for those reasons that some have proposed to add a further
element to Principle 21 Stockholm/Principle 2 Rio according to which States
would have the obligation:

... to protect and preserve the environment within the limits of their national
367

jurisdiction.

A second avenue to justify international interest in the environmental re-
sources contained within a State is a human rights approach. The 1972 Stockholm
Declaration already mentions in its very first preambular paragraph that there is a
link between human rights and environmental protection:

Both aspects of man’s environment, the natural and the man-made, are essential
to his well-being and to the enjoyment of basic human rights—even the right to
life itself.

The first Principle of the Declaration then goes on to state:

Man has the fundamental right to freedom, equality and adequate conditions of life,
in an environment of a quality that permits a life of dignity and well-being.
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However, the travaux préparatoires of the Declaration indicate that the question
of an environmental human right was contentious and that the wording of the
preamble and of Principle 1 was the result of a compromise.368 This explains per-
haps the continuing disagreement on the meaning of Principle 1.369 Principle 1 of
the 1992 Rio Declaration can be seen as continuing the doctrinal controversy
about the existence of a human right to environment, for it proclaims that human
beings:

... are entitled to a healthy and productive life in harmony with nature.

The literature remains divided on the status of an environmental human
right.370 The fact remains that apart from general proclamations,371 the practical
and procedural implementation of this purported human right to a decent envi-
ronment in international law has been rather hesitant; for example, despite the
fact that the constitutions of more than 60 nations grant citizens a right to a de-
cent environment, thus far no minimum standard of environmental quality to
which individuals would be entitled has emerged.372

At the far end of the spectrum of this debate stands Judge Weeramantry of the
ICJ. In his separate opinion to the Gabcikovo-Nagymaros Project case he argued that:

Environmental rights are human rights. Treaties that affect human rights cannot be
applied in such a manner as to constitute a denial of human rights at the time of their
application.

The link between IEL and human rights was also debated in connection with
the requests for an advisory opinion from the IC] on the Legality of Nuclear
Weapons. Proponents of the illegality of these weapons argued that their threat or
use would violate, inter alia, “the Human Right to Environment.”>”3 In its Opin-
ion on the General Assembly request, the IC] may have accepted at least a general
link between human rights and the environment insofar as it observed, as men-
tioned before, that the environment represents “the living space, the quality of
life and the very health of human beings, including generations unborn.”374

Still, it should be realised that the human rights approach to environmental
protection may have its drawbacks. Environmental protection requires more than
the piecemeal approach that can be offered through the rather individualistic ap-
proach of human rights litigation.375 On the other hand, those writers who
believe that a right to a decent environment has already been added to the cata-
logue of human rights, will more easily accept that the balance between State
sovereignty and environmental integrity is changing in favour of the latter.
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1.4. Conclusions to Chapter |

Public concern about the impact of human activities on the environment rap-
idly found its way into international fora at the end of the 1960s. The ensuing
discipline of modern international environmental law (IEL) has moved from an
inter-State focus based on transfrontier pollution onto dealing with the environ-
ment situated beyond national jurisdiction, and more recently, with the
environment in general, irrespective of locus.

IEL is primarily treaty-based law. An impressive number of agreements estab-
lish detailed obligations for States in regard to separate environmental
components such as the marine environment, freshwater resources, and wildlife.
Since the 1980s, several instruments have been concluded to deal with problems
across several environmental sectors in a comprehensive manner. In addition,
new treaty techniques have been developed for tackling complex scientific issues
such as loss of biodiversity, ozone depletion and climate change.

Although there are principles, rules and techniques common to many environ-
mental sectors, there exists as yet no international common law of the
environment. Nevertheless, it was argued in this chapter that Principle 21 of the
Stockholm Declaration can be regarded as the cornerstone of modem IEL. Its first
element holds that States have the sovereign right to exploit their natural re-
sources according to their own environmental policies; its second element that
activities under the jurisdiction or control of States, both within and outside their
own territory, are subject to the prohibition of transfrontier pollution, the impli-
cations and limits of which have been discussed above.

Although Principle 21 is regarded as reflecting customary international law, it
was seen that States are generally reluctant to recognise or pursue claims inter se of
State Responsibility based on breach of the Principle. Furthermore, there is contro-
versy on the standard of care required from States as well as uncertainty regarding
the level of prohibited damage, although the latter is probably relatively high.

Two other problems that have been discussed in this chapter relate to environ-
mental damage caused in international areas and within a State’s own
jurisdiction. International interest in these environments can be justified on sci-
entific grounds. However, State practice indicates that environmental damage in
international areas will rarely be remedied or compensated unless there is proof of
damage to other States’ legal rights or interests. In addition, the principle of State
sovereignty inhibits outside interference when environmental damage remains
confined within State borders. Furthermore, it is still a matter of controversy
whether there exists at present a human right to a decent environment and
whether this offers appropriate means of ensuring environmental protection.
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In conclusion, its seems appropriate to quote and slightly amend an observa-
tion made by Professor Shearer in 1996:

Probably the only clearly established customary law principle of the natural environment
is that no State may conduct activities, or permit the conduct of activities, on its territory
[or in international areas] that cause harm to the territory of another State, if that harm is

of serious consequence and is established by clear and convincing evidence. 370
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Chapter II

Protection of the Environment in the
Laws of Armed Conflict

2.1. Introduction

THIS CHAPTER WILL REVIEW THE ENVIRONMENTAL IMPLICATIONS of the lex
specialis, i.e., the laws of armed conflict, applicable to the marine environ-
ment. Space permits only brief comments on many relevant issues. In
particular, only international armed conflict will be addressed, whilst disar-
mament law and weapons of mass destruction will not be dealt with in detail.
Since the law of neutrality raises issues of general peacetime (including envi-
ronmental) law, some of the issues raised in this chapter will also arise in the
next.

In contrast to the relatively recent origins of IEL, the laws of armed conflict are
of much older Vintage.1 Mankind has long sought to restrain war through law by
prescribing both when war is permissible and what is permissible in war if and
when it has begun.

The contemporary law of armed conflict still encompasses this classical di-
chotomy. Any use of armed force in international relations is subject to a two-tier
scrutiny of rules regulating the resort to armed force (jus ad bellum) on the one
hand, and rules governing the use of armed force (us in bello) on the other.2 The
former is aimed at preventing the outbreak of armed conflict while the purpose of
the latter is to moderate or humanise armed conflict. This difference in legal ob-
jective leads to a crucial difference: jus ad bellum allows the international
community to pass judgement on the merits of resort to armed force and necessar-
ily distinguishes between victims and aggressors. By contrast, jus in bello applies
equally to all parties to an armed conflict, regardless of the legality of their actions
under jus ad bellum® However, the theoretical independence of these disciplines
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and the equality of all belligerents under jus in bello have recently come under
scrutiny.

While jus ad bellum and jus in bello chiefly regulate relations between
belligerents, relationships between belligerents and third States that do not wish
to become involved in the conflict are governed by the customary law of neutral-
ity. However, since positions of neutrality vis-a-vis unlawful uses of force are
incompatible with the UN Charter, the international law on the relations between
belligerents and third States is unsettled.

Warfare, as Kalshoven observed, cannot fail to damage the natural environ-
ment, and it is therefore important to know what damage must be deemed to be
unacceptable.4 Many conflicts this century, in Europe and elsewhere, led to seri-
ous and probably long-lasting environmental destruction.’ Even if not all damage
was inflicted intentionally, history shows that belligerents have never shied away
from attempting to secure military advantage by using the forces of nature.®
Therefore, the problem of environmental damage during warfare is hardly new,
and rules aimed at controlling the impact of warfare on the human environment
can be found from the earliest civilisations. Thus, ancient norms prohibited the
wanton destruction of forests, orchards, fruit trees, and vines, or the poisoning of
wells, springs, and rivers.’

If environmental damage during warfare is a perennial problem, the extent and
depth of public concern about it is a relatively recent phenomenon.8

The destructive potential of means of warfare increased dramatically after World
War II through the advent of nuclear weapons. In 1956 the International Committee
of the Red Cross (ICRC) unsuccessfully proposed express humanitarian legal provi-
sions for these weapons.9 Today, even Nuclear Powers do not dispute that their use is
governed by the laws of armed conflict.!? They continue to insist however, that these
and other “weapons of mass destruction” are best dealt with in arms control fora.!!

The Second Indochina War (1961-1975), (Vietnam War), coincided with the
surge of environmental awareness in the 1970s. Initially, public criticism focused
primarily on the unprecedented scale of the use of herbicides by the United States
and its South Vietnamese allies.!? Soon however, the finger was pointed at the
combined effect of the vast array of so-called conventional weapons and tech-
niques used by the United States; it was alleged that they had long-term or even
irreversible effects on the environment.!?> While most of the environmental dam-
age caused during the two World Wars is said to have been “collateral” in nature,
during the Vietnam War, the environment itself allegedly became a major target
of the U.S. military.!*

Towards the end of the 1960s, claims surfaced that the United States had also
experimented with weather modification (rainmaking) for military purposes.15
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Appeals were launched for the outlawing of this new crime of “ecocide” in inter-
national law.!® As will be seen later, the 1972 Stockholm Conference dealt only
half-heartedly with the matter of environmental damage during armed conflict.!”
By contrast, the Vietnam War was pivotal for the development of the environ-
mental jus in bello.

Aspects of the Vietnam legacy were dealt with by the Geneva Disarmament
Conference, which adopted the 1972 Biological Weapons Convention and the
1977 Convention on the Prohibition of Military or Other Hostile Use of Environ-
mental Modification Techniques. Subsequently, the Geneva Diplomatic Confer-
ence, tasked with reviewing and developing humanitarian law (hereinafter
1974-1977 GDC), adopted general principles and a threshold for the protection of
the environment in international armed conflict. Protection of the environment
was also dealt with by the 1980 “Inhumane Weapons Convention,”!% a treaty con-
taining elements of jus in bello and disarmament law. Finally, with the adoption in
1993 of the Chemical Weapons Convention, the use of herbicides in armed con-
flict has been further circumscribed.!®

Recent conflicts have highlighted the role of oil in armed conflict. However, oil
fields, oil installations and oil tankers have always been a prime target for
belligerents.zo During World War I, British and Rumanian Forces destroyed oil
fields in Rumania in order to deny them to the Axis Powers.”! The destruction of the
German oil production capacity was a key factor in the outcome of World War 1.2

The systematic destruction of Egyptian oil fields by Israel in the 1967 conflict
prompted Arab nations to propose during the 1974-1977 GDC that attacks upon
such installations be forbidden.?? This initiative failed and oil installations and
oil tankers were again heavily targeted by belligerents in the 1980-1988 Iran-Iraq
war. In spite of the intensity of the “Tanker war,”%* there are no reports of signifi-
cant pollution resulting from the attacks on tankers.? By contrast, repeated Iraqi
attacks throughout 1983 on the Iranian Nowruz oil field led to major environ-
mental damage in the Gulf region.26 Unlike the Vietnam War, however, it did not
lead to new treaty provisions aimed at protecting the environment. Nonetheless,
the Nowruz incident did inspire the first academic study on the subject of the op-
eration of IEL during armed conflict.?’

Another conflict of major importance for the subject of environmental damage
during warfare is the 1990-1991 Gulf conflict. Two of its more enduring images
were the seemingly apocalyptic effects generated by the burning of some 600 oil
wells on Kuwaiti land?® and the release of millions of barrels of crude oil, which
created one of the largest oil spills in history.29 As a result, massive damage was
caused in that region to coastal marshlands, wildlife, coastal flora, fishing, off-
shore oil operations, and the tourist industry.30 The Saudi-Arabian coast was
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affected along a stretch of more than 400 kilometres, and there were impacts on
the Kuwaiti, Iraqi, and Iranian coasts.3! The atmospheric pollution caused by the
burning oil wells did not have the apocalyptic effects predicted at first, although it
was noticeable far beyond the battlefield.32 Whether there are any long-lasting
impacts on human health and the environment of the region as a consequence of
these actions is still a matter of debate.>>

There is little doubt that Iraq orchestrated both aforementioned disasters>* for
military purposes which are hitherto unconfirmed, but generally regarded as
highly questionable.? It transpired later that some 34 oil wells were accidentally
set ablaze by Coalition attacks, while the oil spill was at least partly caused by in-
tentional or unintentional Coalition actions.3¢

Echoing the charges made during the Vietnam War, the Iraqi actions were
heavily criticised and called a “crime against the environment.”>” Some asserted
that the conflict showed that a new treaty was needed for the protection of the en-
vironment.3® In the months following the 1990-1991 Gulf conflict, a number of
international meetings were held at which the adequacy of the environmental as-
pects of mainly jus in bello were evaluated.3® The relationship between military
activities, including armed conflict, and the environment was also briefly ad-
dressed at 1992 UNCED in Rio.*

In addition, the matter was placed on the agenda of the UN General Assembly,
which adopted Resolution 47/37 (1992) on the subject.41 At the request of the As-
sembly, the ICRC submitted two reports in which it reviewed the existing jus in
bello provisions on the protection of the environment, as well as proposals for
their reform, and suggested a series of outstanding problems for consideration by
the UN Sixth (Legal) Committee. The ICRC also drafted a model set of instruc-
tions to the military, entitled Guidelines for Military Manuals and Instructions on the
Protection of the Environment in Time of Armed Conﬂict.42

2.2. Jus in Bello and Environmental Protection

In sharp contrast to the relative simplicity of jus ad bellum, jus in bello may ap-
pear as a daunting list of successive and ever more elaborate treaty instruments
that reflect the many attempts by the international community to restrain the
worst excesses of past armed conflicts.*3 Many argue that the overriding majority
of these provisions are peremptory (jus cogens) under international law.** In its re-
cent Advisory Opinion on the Legality of Nuclear Weapons, the IC] took note of this
argument but found that there was no need for it to address this issue.*> Nonethe-
less, the Court observed that the great majority of these provisions had already
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become customary law, that they reflected the most universally recognized hu-
manitarian principles, and that they constituted “intransgressible” norms.*0

It should be noted that the overriding majority of jus in bello treaty provisions
deal either with armed conflict on land or with the effects of armed conflict on
land. There are very few treaties in force concluded especially for armed conflict
at sea, and almost none for aerial warfare.’ Thus, there is no naval equivalent for
the 1907 Hague Convention (IV) and Regulations respecting the Laws and Cus-
toms of War on Land.*® There have been several unsuccessful attempts at
codification, inter alia, by the Institut, which published the 1913 Oxford Manual of
Naval War.*® The most recent attempt at restatement of relevant law was done un-
der the auspices of the International Institute of Humanitarian Law, which
prepared the 1994 San Remo Manual on International Law Applicable to Armed Con-
flicts at Sea (1994 San Remo Manual).so

Because the law of armed conflict differs according to the location of the con-
flict, the protective cover of certain rules may make little sense from an
environmental perspective. On the other hand, precisely because environmental
damage knows no borders, it will be seen below that non-terrestrial environments
and natural resources may be protected through provisions in instruments deal-
ing with armed conflict on land.

2.2.1. Underlying Principles of the Law of Armed Conflict

There seems to be a wide consensus internationally on the identity and content
of a few cardinal customary principles of the law of armed conflict. The most basic
foundation is the principle, expressed in Article 22 of the Regulations attached to
the 1907 Hague Convention (IV) on Land Warfare and elsewhere,51 that:

The right of belligerents to adopt means of injuring the enemy is not unlimited.

Although there are slight variations in expression and content, the current
principles of the law of armed conflict are usually summarised as the principles of
discrimination, proportionality, necessity and humanity.52 The principle of dis-
crimination demands that weapons and tactics clearly distinguish between
military and non-military targets. Proportionality requires that the degree of force
used be proportional to the adversary’s actions or to the anticipated military value
of the belligerent’s own actions. Necessity demands that the degree of force used be
reasonably necessary to the attainment of the military objective and finally, hu-
manity, that no weapon, or tactic, should be employed if it causes unnecessary
suffering to its victims.
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Although they may not carry the same weight in all types of warfare, current
doctrine accepts that these principles are universal.>? In its 1996 Advisory Opin-
ion on the Legality of Nuclear Weapons, the 1CJ confirmed that many of these were
among the cardinal principles constituting the fabric of humanitarian law.>*

Since they place limitations on the means and methods of warfare, the princi-
ples of discrimination, proportionality, necessity and humanity are relevant for
the protection of the environment in armed conflict. This is also the view of the
ICRC, who suggested that they be included into military manuals as guidelines for
environmental protection.55

However, these are general and abstract principles which leave much discretion to
the military commander>® and were formulated with the protection of humans—i.e.,
combatants and/or civilians—in mind. As for the principle of discrimination, al-
though contrary views are sometimes expressed,57 there is no State practice to
support the view that the natural environment may never constitute a military objec-
tive. The UK declared in relation to Additional Protocol I of 1977 that:

. . . a specific area of land may be a military objective if, because of its location or other reasons
specified in the Article, its total or partial destruction . . . offers a definite military advantage. . . S8

Italy,>® the Netherlands® and New Zealand®! all filed similar reservations.
Similarly, there is evidence from the travaux préparatoires of Additional Protocol I
that the practice of “interdiction fire,” namely targeting of an area where enemy
troops are about to pass, even when enemy troops are not yet there, is considered
legal.62 For instance, the United States reserves the right to bombard certain geo-
graphic targets like mountain passes.63

The customary principle of proportionality was historically a norm developed
to protect combatants, but since World War I, protection of the civilian popula-
tion from excessive losses has gradually become the dominant concern.®* It is now
generally accepted that the proportionality rule serves to protect the environment
as well.® The decisive question, however, is what kind of damage can be consid-
ered excessive. Unfortunately, the customary rule of proportionality does not
include any concrete guidelines to this effect. Many consider that the definition of
disproportionate collateral damage to the environment is one of the more press-
ing contemporary questions.®®

The customary law principle of humanity is undeniably a norm directed at hu-
mans, i.e., primarily combatants, although some scholars consider the civilian
population included.%” The indirect environmental benefits can nevertheless be
important, particularly when the application of the principle leads to the ban of
certain inhumane weapons.
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As for the principle of necessity, it has long been accepted that actions involv-
ing punitive or vindictive destruction not serving a useful military purpose are
impermissible. The prohibition of deliberate or wanton destruction of civilian
property and inhabited areas is one of the oldest rules of warfare, and has been re-
corded in one form or another in many jus in bello instruments.®® A provision to
this effect has been included in the 1907 Hague Regulations and the 1949 Geneva
Conventions.

Article 23 (g) of the 1907 Regulations forbids destruction or seizure of the en-
emy’s property unless “imperatively demanded by the necessities of war.”
Evidently, the environmental merits are limited because of the terms “enemy”
and “property.”69

The Geneva Conventions of 1949 contain an identically worded provision ac-
cording to which the “extensive” destruction and appropriation of property, not
justified by military necessity and carried out unlawfully and wantonly qualify as
a grave breach.”® Although the norm forms part of the enforcement measures, its
significance cannot be underestimated. The grave breach provision has a wide
scope, for it is not limited to a specific category of property nor to any particular
period in the course of armed conflict. However, the destruction involved needs
to be extensive for it to be qualified as a grave breach, and malicious intent needs
to be proved.71

The prohibition of wanton devastation has received such wide acceptance
that some regard it as peremptory, at least insofar as international armed con-
flicts are concerned.”? However, the historical context of the norm indicates
that it is intended to cover those parts of the human environment that can be
considered real and tangible property, such as villages, towns, districts, and
agricultural areas. Parts of the environment which may be affected by armed
conflict but which do not “belong” to any of the parties involved would not
be covered by the norm. This excludes migratory species to which a State does
not retain exclusive property rights as well as natural resources in international
areas.’>

Nevertheless, since the 1990-1991 Gulf war, the prohibition of wanton devas-
tation has often been invoked in a broader context in relation to the environment
in general.74 This is the position taken by the UN General Assembly in Res.
47/7375 and by the ICRC guidelines.76 In its 1996 Advisory Opinion on Nuclear
Weapons, the IC] may have confirmed this position. Citing the above mentioned
resolution the Court affirmed that:

... destruction of the environment, not justified by military necessity and carried

out wantonly, is clearly contrary to existing international law.”7
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It is unclear, however, what threshold of environmental damage this wider
norm may involve. The ILC has proposed that the use of means and methods of
warfare with the intent to cause environmental damage, when not justified by
military necessity, be classified as a crime against peace and security of man-
kind.”® However, the suggested threshold has been set at a very high level. The
war crime needs to have been committed “in a systematic manner or on a large
scale.” In addition, the level of environmental damage was taken from Additional
Protocol I of 1977 and should therefore be regarded as extremely high.”® Further-
more, the suggested provision has been cast in openly anthropocentric terms.

By setting close to 600 oil wells alight and by deliberately causing a cata-
strophic oil spill in the 1990-1991 Gulf conflict, Iraq is widely regarded as having
violated at least the customary prohibition on wanton devastation. As mentioned
before, to this day the reasons for these actions remain unclear; they may have
served military purposes, but they were largely unsuccessful. However, State
practice and courts have in the past required a very high standard of proof for the
war crime of devastation beyond military necessity.80 After World War II, several
German generals were charged with the war crime of wanton devastation of vil-
lages and cities. In the face of advancing Soviet troops, they had issued orders for
scorched earth policies in Northern Norway and the USSR. General Jodl was found
guilty of such practices by the main Niiremberg Tribunal.8! However, in the trial
of US v. Von Leeb, seven commanders were cleared by the U.S. Military Tribunal.
It held that “a great deal of latitude must be accorded” to military commanders
and that “devastation beyond military necessity” in these situations requires “de-
tailed proof of an operational and tactical nature.”82

In the case of US v. List (hostages case), German General Rendulic was charged
with wanton devastation in the Norwegian Province of Finnmark. Although he
admitted his actions, he argued that they were taken in the belief that Russian
forces were in hot pursuit of his retreating units. The court acquitted the defen-
dant on the grounds that the defendant may have erred in believing that there was
military necessity for this destruction and devastation, but that he was guilty of
no criminal act.3? This judgement was extremely controversial in Norway, for
there was evidence that the general had enough information to decide against the
need for a scorched earth policy.84 Nevertheless, what became known as the
“Rendulic” rule has since been adopted as an important guideline on “hindsight”
by some military forces. It has been invoked in defence of two controversial
air-raids made by the U.S. Air Force during the 1991 Desert Storm to excuse pos-
sible reliance on information which, with hindsight, proved insufficient.®

In conclusion, the environmental benefits of the application of the underlying
principles of jus in bello is not unqualified. Nevertheless, as Professor Roberts

52



International Environmental Law and Naval War

points out, taken together, the underlying principles of the law of armed conflict
strongly point to the conclusion that actions resulting in massive environmental
destruction, especially where they do not serve a clear and important military pur-
pose, would be questionable on many grounds.86

In addition, the principles may provide a safety net in conflicts such as the
1990-1991 Gulf War, where few of the participants were party to jus in bello trea-
ties containing norms specifically directed at the environment.?’

2.2.2. The Martens Clause

The Martens Clause finds its origins in a paragraph inserted in the pream-
ble to Hague Conventions (IV) of 1899 and 1907. It has since been inserted in
one form or another as a separate article in many jus in bello conventions after
World War I1.88 It states that if a particular rule is not expressly found in treaty
law, belligerents (and recently also civilians) remain under the protection of
customary law, the principles of humanity, and the dictates of public
conscience.

It is generally accepted that the clause serves as a powerful reminder of the role
of customary international law and that it warns that even if an issue is not ad-
dressed by a specific treaty provision, it may still be regulated by international
law.8 However, there is disagreement on the significance of the terms “principles
of humanity and dictates of public conscience.” It is debated whether this formula
refers to separate sources of (legal) rules governing belligerent conduct, or
whether it only offers moral guidelines.”®

The possible interpretations of the Martens Clause were extensively dealt with
in submissions of States in connection with the WHO and UN General Assembly
requests for an advisory opinion on the legality of nuclear weapons. Among the
proponents of their legality, the Russian Federation argued that the clause was re-
dundant,91 whilst the UK held the view that the clause was a mere reminder of the
existence of customary law.%? States opposing these views argued that, even if not
expressly prohibited by a treaty norm, nuclear weapons were forbidden because
their use violates the principles of humanity and public conscience.”

In its 1996 Advisory Opinion on the General Assembly request, the ICJ refuted
the Russian position and affirmed the importance of the Martens Clause explic-
itly by holding that its “continuing existence and applicability cannot be
doubted” and that it reflected customary law predating Additional Protocol I.
However, the Court would not be drawn any further on the meaning of this clause
other than observing that it has proved to be an effective means of addressing the
rapid evolution of military technology and that the fact that certain weapons were
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not specifically dealt with by the 1974-1977 GDC does not permit any legal conclu-
sions relating to substantive issues raised by the use of such weapons.”*

Although the Martens Clause is undoubtedly anthropocentric, it has been ar-
gued that:

The customary laws of war, in reflecting the dictates of public conscience, now include a

requirement to avoid unnecessary damage to the environment.”

Insofar as the underlying principles of the law of armed conflict already
amount to a prohibition of unjustifiable damage to the environment, this inter-
pretation of the Martens Clause adds little new to its protection.96 The statement
may nevertheless serve to emphasise that since environmental degradation is now
undeniably of major public concern, it would be unacceptable for the military to
neglect these values during armed conflict.”’

2.2.3. Treaty Provisions until 1977

Until the mid-1 970s, the conventional jus in bello did not mention the environ-
ment by name, although it contained a series of norms with environmental
implications. One can distinguish five types of such norms: (1) provisions aimed
at civilians, since these imply protection of the environment on which the civil-
ians depend; (2) provisions prohibiting unnecessary destruction of civilian
property; (3) prohibitions of attacks on certain objectives and areas; (4) prohibi-
tions and restrictions on the use of certain weapons and (5) prohibitions and
restrictions on certain methods of war.”® The analysis below will be restricted to
norms which are most relevant for the rest of this study.

A. Treatment of Private, Semi-public and Public Property. Apart from rules
on wanton devastation of property, which were discussed above, both the 1907
Hague Regulations and the 1949 Geneva Conventions contain rules for the treat-
ment of private, semi-public, and public property during belligerent occupation.

The 1907 Hague Regulations on LLand Warfare reflect customary law and con-
stitute the principal source for the status of property during belligerent
occupation.®® The four Geneva Conventions are in many respects the most impor-
tant source of international humanitarian law. They have achieved virtually
universal participation of all States, consistently attracting more adherents than
the UN Charter.!%

According to Articles 46 and 56 of the 1907 Hague Rules, private and munici-
pal property as well as holdings of religious, cultural, educational and scientific
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institutions are immune from interference by the occupier. The latter is further-
more obligated by Article 43—unless absolutely prevented—to respect the
national laws in force in the occupied territory. On the basis of Article 46, an occu-
pier would not be allowed to take possession of privately owned natural resources,
such as forests. A case can also be made that officially established nature reserves,
regardless of ownership structure, are given immunity by Articles 43 and 56. This
may apply to habitats listed, e.g., under the 1971 Ramsar Convention on Wetlands
of International Importance and to sites designated under the 1972 UNESCO Con-
vention for the Protection of World Cultural and Natural Heritage.101

Pursuant to Article 55, the occupying State may take possession of government
real estate holdings but is obligated to respect the rules of usufruct when adminis-
tering these. Article 55 reads:

The occupying State shall be regarded only as administrator and usufructuary of
public buildings, real estate, forests, and agricultural estates belonging to the hostile
State, and situated in the occupied country. It must safeguard the capital of these
properties, and administer them in accordance with the rules of usufruct.

By its very language, Article 55 seems capable of being read as protecting large
portions of the human environment, including in particular, agricultural lands
and forests.!%2 The old Hague rule can be seen as an early expression of the duty to
use natural resources in sustainable ways. An application of this principle is the
Polish Forests case in which a number of former German civilian administrators
were convicted of war crimes committed during the occupation of Poland. They
were found to have caused:

. . the wholesale cutting of Polish Timber to an extent far in excess of what was

necessary to preserve the timber resources of the country.103

The status of certain property during belligerent occupation is regulated also
by Article 53 of the fourth Geneva (civilians) Convention, which stipulates that:

Any destruction by the Occupying Power of real or personal property belonging
individually or collectively to private persons, or to the State, or to other public
authorities, or to social or to cooperative organizations, is prohibited, except where
such destruction is rendered absolutely necessary by military operations.

The travaux préparatoires show that the principal goal of this provision was to
protect all private or public property of immediate “domestic” value to citizens,
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but not public property with a general military value such as airfields and bridges.
The difficulty lies in identifying what kinds of state-owned property mainly serve
the needs of the individuals. In the opinion of one commentator, the Kuwaiti Oil
Fields, which were destroyed by Iraq in the closing stages of the 1990-1991 Gulf
Conflict, do not qualify as a such.!% Furthermore, it has been argued that the pro-
vision was only intended to apply during uncontested military occupation.m5

Unlike Articles 46 and 56 of the Hague Regulations, Article 53 of Geneva Con-
vention (IV) allows destruction when “rendered absolutely necessary by military
operations.” Since forests and nature reserves arguably rarely serve immediate do-
mestic civilian needs, Article 53 does not diminish the protection which private
ecological property and nature reserves derive from the Hague Regulations.

There are several limitations inherent in the above provisions that may ad-
versely affect their relevance for environmental protection. By requiring that
natural resources “belong” to the occupied State, parts of the natural environment
which cannot be considered property of a particular State are excluded.1%6

It is important to note also that the above provisions do not apply during com-
bat. Since 1907, the status of cultural property during hostilities has been
addressed in several instruments, none of which extend firm protection to natural
sites. Thus, the 1954 Hague Convention on Cultural Property and its protocol
protect a broad range of objects from destruction, damage and pillage, but its pro-
visions and subsequent State practice indicate that it applies only to built
environs containing large amounts of cultural property. During a recent review of
the convention, a suggestion to include natural sites was rejected as impractical
and counterproductive.107

During the 1974-1977 GDC, it was confirmed that States do not want to commit
themselves to any protection for natural sites in armed conflict. Article 53 of 1977
Additional Protocol I prohibits acts of hostility against historic monuments,
works of art, or places of worship which constitute the cultural or spiritual heri-
tage of peoples. Although this formulation is not exclusively concerned with the
man- made or built environment, and may conceivably include natural sites, the
travaux préparatoires of the provision make it clear that a proposal to protect any
and all places of worship was rejected for reasons of practicality and that there has
to be more than local fame about protected places.108

In addition, at least two proposals were tabled to protect specially designated
nature reserves.'% One of these proposals read as follows:

Nature reserves with adequate markings and boundaries declared as such to the
adversary shall be protected and respected except when such reserves are used

specifically for military purposes.1 10
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None of these proposals were retained, and consequently, there is as yet, no jus
in bello instrument that protects nature reserves during combat.!!!

The absence of any such restriction makes it unsurprising that military hostili-
ties took place in the Kuwaiti National Forest during the 1991 Desert Storm
campaign,1 12 and that the Sava Wetlands in Croatia, which had been included in
UNESCO’s Biosphere programme, were disturbed during the recent conflict in Yu-
goslavia.!13

B. Provisions for Naval Warfare. The Hague Regulations apply only to land
warfare, and there is no equivalent instrument for armed conflict at sea. Conse-
quently, while the more traditional type of terrestrial nature reserve may be
immune under the regulations, the same cannot be said to apply to more novel
types: those with a land-ward and a sea-ward component, or those entirely located
at sea.l14 Arguably, it would appear illogical to extend immunity to terrestrial
components of nature reserves, but not to coastal or marine components. How-
ever, insofar as reliance has to be placed on the “pre-ecological” 1907 Hague
Regulations, firm legal ground is lacking. This is, a fortiori, the case for marine
sanctuaries.

There is, a fortiori, no legal immunity for marine sanctuaries during armed con-
flict. During the discussions in preparation for the 1994 San Remo Manual, it
became clear that no consensus could be reached on the creation of a legal obliga-
tion in this respect. Nevertheless, the manual encourages belligerent States to
conclude special agreements not to conduct hostile actions in marine areas
containing:

(a) rare or fragile ecosystems; or

(b) the habitat of depleted, threatened or endangered species or other forms of
marine life.!5 And to make use of lists such as those maintained, inter alia, under
the World Heritage Convention.!1®

Finally, it is undeniable that mines laid at sea have the potential to affect the
freedom of navigation of many States, whether belligerent or neutral, and that un-
recovered and unexploded mines may lead to serious pollution incidents after the
end of naval conflicts.!'” Apart from the 1971 Seabed Arms Control Treaty,!!3
and Protocol II of the 1980 “Inhumane” Weapons Convention,'!? the only inter-
national legislation governing the problem of mine warfare at sea is contained in
Hague Convention (VIII) Relative to the Laying of Automatic Contact Mines.?0
The material scope of the latter is limited to automatic submarine contact mines
and torpedoes. It contains neither a general prohibition nor a specific geograph-
ical limitation of the use of such devices, and is regarded as one of the least
successful texts to emerge from the 1907 Peace Conference. 121 Because of the

57



The Newport Papers

unrestricted mine warfare of the two World Wars and the technical develop-
ment of naval mines, its continued legal relevance became a matter of
dispute.!2% Still, it is said to reflect customary law for the use of automatic con-
tact mines.123

The 1994 San Remo Manual suggests a series of much needed improvements to
the legal régime of all types of mine warfare at sea, drawing, inter alia, on princi-
ples of the 1980 “Inhumane” Weapons Convention for mine warfare on land.!12*
The suggested rules include, for example, the interdiction to use free-floating
mines, unless (a) they are directed against a military objective and (b) they be-
come harmless within an hour after loss of control over them;125 the obligation
for belligerents to record the location where they have laid mines;!?® and after the
cessation of hostilities, to do their utmost to remove or render harmless the mines
they have laid.1%”

2.2.4. The 1977 ENMOD Convention

The ENMOD Convention (hereinafter ENMOD) was concluded against the
backdrop of the Vietnam war, which involved massive use of herbicides as well as
allegations of attempted weather modification for military purposes.!?® In 1972,
the United States formally renounced the use of climate modification techniques
as a matter of policy129 and agreed to negotiate a treaty to this effect with the
Ussr.130 The treaty was eventually concluded under the auspices of the Confer-
ence of the Committee of Disarmament, and adopted by General Assembly
Resolution GA Res. 31/72.131

Article I of the ENMOD reads:

Each State Party to this Convention undertakes not to engage in military or any other
hostile use of environmental modification techniques having widespread, long-lasting
or severe effects as the means of destruction, damage or injury to any other State Party.

Article IT provides the following clarification:

The term “environmental modification techniques” refers to any technique for
changing—through the deliberate manipulation of natural processes—the
dynamics, composition or structure of the Earth, including its biota, lithosphere,

hydrosphere and atmosphere, or of outer space.

The Disarmament Conference transmitted a series of common understandings
of various articles to the General Assembly.132 These were not formally annexed
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to the convention, and although they probably reflect the drafters’ intentions,
their legal status is ambiguous.133
The understanding to Article I includes a non-exhaustive list of examples such as:

... earthquakes, tsunamis, an upset in the ecological balance of a region, changes in
weather patterns, changes in climate patterns, changes in ocean currents, changes in
the state of the ozone layer, and changes in the state of the atmosphere.134

There is, as yet, no proof that the United States did engage in weather modifi-
cation in Vietnam.!3? Furthermore, whether the types of geophysical warfare the
ENMOD drafters had in mind are realistic is a matter of debate.>® On the other
hand, weather modification is currently being used for peaceful purposes,137 and
the convention encourages development and testing of these techniques for
peaceful purposes.138

Furthermore, ENMOD may now be applicable to a broader range of situations
than originally intended. After the 1990-1991 Gulf war, it became controversial
whether the setting alight of Kuwaiti oil wells and the engineering of the Gulf war
oil spill came within the ambit of the convention. Some claimed that these delib-
erate acts, although they were “low-tech,” induced proscribed environmental
modification of natural processes. 139 Others objected that ENMOD was intended to
ban only advanced technological techniques aimed at changing the “dynamics,
composition and structure of the Earth.” During the Second Review Conference
of ENMOD, held in September 1992, State parties failed to solve this controversy.
They agreed only to study the possibility of clarifying the scope of ENMOD with
the aim of prohibiting also low-tech environmental modification.

Surprisingly, however, % the final conference declaration, adopted by consen-
sus, declares that the “military or any other hostile use of herbicides” is an
environmental modification technique within the ambit of the convention.!4!
This can only be explained by the fact that the U.S. government had already ear-
lier acknowledged that the use of herbicides was covered by ENMOD.!# In
addition, by 1992, a general consensus was emerging within the UN Disarma-
ment Conference that the use of herbicides in armed conflict should be banned by
the Chemical Weapons Convention.!*3

These recent developments notwithstanding, ENMOD is generally considered
of limited value for the protection of the environment in armed conflict.'* It is a
disarmament treaty that does not outlaw environmental damage as such, but pro-
hibits certain uses of the forces of nature as weapons in armed conflict.
Furthermore, it is debated whether ENMOD requires the actual causing of such
dalrnage.145
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In addition, the threshold of prohibited damage in ENMOD is high, although
not as high as for the provisions of Additional Protocol I, which will be discussed
further below. Article I of ENMOD uses the terms “widespread, long-lasting or se-
vere effects,” and it is important to note that because of the disjunctive “or,” these
are meant to be alternatives. A technique meeting any of the threshold criteria
will be prohibited. The common understanding of this article gives the following
interpretation:

(a) widespread: encompassing an area of several hundred square kilometres;

(b) long-lasting: lasting for a period of months, or approximately a season;

(c) severe: involving serious or significant disruption or harm to human life,
natural and economic resources or other assets; 40

The term “widespread” is meant as an absolute standard, which may exceed
the surface area of some States.!# Suggestions that a relative standard, taking into
account States’ surface areas would be fairer for small nations were rejected dur-
ing the negotiations.148

Many consider it likely that the environmental damage caused by the 1991 oil-
well fires and the oil slick—assuming that they were environmental modification
techniques—crossed at least one of the ENMOD thresholds.'*® However, neither
Iraq nor several coalition States were a party to the convention at the relevant
time.13? ENMOD broke undoubtedly new ground in 1977, and by 1992 it counted
only 55 parties. It is unlikely to reflect customary law.15!

Furthermore, the wording of Article I is so strained that some doubt whether
ENMOD was intended to cover the concept of environmental damage at all.1>2 Im-
portantly, environmental damage as such is not outlawed, only the use of certain
techniques which may cause destruction, damage, or injury to State parties. This
formulation excludes application of ENMOD not only to non-parties but also to the
environment lying beyond the national jurisdiction of State parties. This means
that ordinarily, environmental damage caused by environmental modification
techniques on the high seas will not be covered unless damage of the forbidden
threshold is caused to the land or sea areas covered by a State party’s sovereignty.153

A final observation is that the convention’s remedial measures have never been
used and that its enforcement mechanisms are regarded as unsatisfactory.!>*

2.2.5. Additional Protocol 1
Protocol I Additional to the four Geneva Conventions was concluded shortly
after ENMOD. It regulates primarily international armed conflict on land, but in-

cludes the effects of other types of armed conflict on land under certain
conditions.!> By 22 January 1998, Additional Protocol I had 149 State parties.}>®
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Nevertheless, this protocol remains controversial. The United States, for exam-
ple, has major objections to the status which it gives to liberation movements, and
disagrees with other provisions which she sees as unduly restricting military op-
erations. These include the provisions on the natural environment.1>’

Additional Protocol I contains several articles dealing with protection of the
environment. Of these, two deal explicitly with protection of the natural environ-
ment, the others with separate components of the human environment:
agricultural areas, cultural and religious property and industrial installations.
Following the 1990-1991 Gulf conflict, literature on the legal significance of
these provisions has abounded.!38

A. Articles 53, 54 and 56. Article 53 of Additional Protocol I, which was al-
ready mentioned above, deals with the protection in armed conflict of historic
monuments, works of art or places of worship which constitute the cultural or
spiritual heritage of peoples. The travaux préparatoires show that the term “peo-
ples” was used intentionally to convey a broad purpose. It is noteworthy that
Article 53 prohibits attacks against certain monuments even if the health and sur-
vival of the population are not affected.!>®

Article 54 of Additional Protocol I forbids warfare by starvation and deals with the
protection of objects indispensable to the survival of the civilian population such as
“foodstuffs, agricultural areas for the production of foodstuffs, crops, livestock,
drinking water installations and supplies and irrigation works.” However, the article
permits important exceptions. The first one (paragraph 3) relates to objects which are
either used solely by the military or in direct support of military action.

The second exception (paragraph 5) allows Parties to engage in scorched earth
policies on their own territory under the following conditions:

In recognition of the vital requirements of any Party to the conflict in the defence of
its national territory against invasion, derogation from the prohibitions contained
in paragraph 2 may be made by a Party to the conflict within such territory under its
own control where required by imperative military necessity.

This is an important exception. It was argued above that States are under no
firm international legal obligation to protect the environment within their own
borders.'® Even if some might disagree with the general principle, Article 54(5)
proves that at least in international armed conflict, States may resort to extensive
destruction of their own territories under certain conditions.!6!

Another provision with environmental implications is Article 56, which for-
bids attacks on “works or installations containing dangerous forces, namely
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dams, dykes and nuclear electrical generating stations,” even if in principle they
constitute military targets. Paragraph 2 of the article defines the conditions under
which this special immunity might cease: in general, the protection may cease
only when the works or installations are used in regular, significant and direct
support of military operations, and if the attack is the only feasible way to termi-
nate such support.

It is important to observe that the enumeration of dangerous installations in
this provision is meant to be exhaustive. In particular, as mentioned before, a pro-
posal that oil installations be given special immunity as well, failed.!6? States are
nevertheless encouraged to conclude further agreements providing additional
protection for objects containing dangerous forces.163

Finally, the provision is unlikely to reflect customary international law.!
This is confirmed by the 1997 International Watercourse Convention. Al-
though Article 29 states that watercourse installations remain under the
protection of the laws of armed conflict, it omits to mention Article 56 by
name.!6 During the adoption of the treaty by the General Assembly it was
stressed that:

64

Fust as article 29 does not alter or amend existing law, it does not purport to extend the

applicability of any instrument to States not parties to that instrument. 166

B. Articles 35(3) and 55. The 1974-1977 GDC was preceded by two preparatory
expert meetings convened by the ICRC. During the last of these, in 1972, calls were
made for the inclusion of provisions on the protection of the environment.'%’ For
reasons that are unclear, the ICRC decided to retain none of these proposals. Yet, at
the 1974-1977 GDC, several delegations brought the issue up from the very begin-
ning.168 However, differences of opinion emerged quickly. Some delegates
believed that the protection of the environment in time of war was an end in itself;
others considered the continued survival of the civilian population to be its pur-
pose.1% Various proposals were formulated, many of which went through several
stages of deliberations at the Conference.!”% In the end, no agreement was reached
on a definition of the environment nor on a single course of action. An official
Working Group came up with two proposals for a provision on the “natural” envi-
ronment. The Conference accepted both, and as a consequence, the text of
Additional Protocol I contains two provisions on the natural environment, each
with their own rationale and scope.

The first provision, Article 35(3), appears under the heading “Basic Rules” and
deals with means and methods of warfare. It states that:
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It is prohibited to employ methods or means of warfare which are intended, or may
be expected, to cause widespread, long-term and severe damage to the natural
environment.

The second provision, Article 55, appears in Part IV on the Protection of the
Civilian Population and reads:

(1) Care shall be taken in warfare to protect the natural environment against
widespread, long-term and severe damage. This protection includes a prohibition of
the use of methods or means of warfare which are intended or may be expected to
cause such damage to the natural environment and thereby to prejudice the health
and survival of the population.

(2) Attacks against the natural environment by way of reprisals are prohibited.

These provisions are not a model of clarity. Their scope and contents, mutual
relationship as well as the link, if any, with the strikingly similarly worded provi-
sion of the 1977 ENMOD Convention are hotly debated.!”!

Neither of the provisions defines the term “natural environment.” The
Biotope group, which elaborated the proposal, thought its meaning to be self-evi-
dent, but this is disproved by the comments which the provisions elicited even
during the conference. The ICRC commentary to the provisions claims that the
term “natural environment” should be interpreted broadly, covering, inter alia,
objects indispensable to the survival of the civilian population, mentioned in Ar-
ticle 54.172 Support for this position can be found in the travaux préparatoires.
These show that an Australian proposal, according to which a State’s own terri-
tory would be exempted from the prohibition (later) contained in Article 55, was
dropped.173 What this means is that Article 55 sets a limit to the defensive
scorched earth policies permitted by Article 54(5).174

The literature is divided on the meaning of the terms “natural environment”
in Articles 35(3) and 55. Some believe that both provisions share the same objec-
tive, but disagree on its content.}”® The majority of writers, however, argue that
Article 35(3) aims at protecting the environment per se and that Article 55 pro-
tects the environment for the sake of the health and survival of the
population.176

In view of the above controversies, it is perhaps not surprising to note that doc-
trinal opinion is divided also on the ultimate scope of the articles. Unlike ENMOD,
Articles 35(3) and 55 Additional Protocol I do not require that the (actual or
threatened) damage causes injury to a State party. However, does this omission
mean that the environment of all States is covered by the provision, regardless of
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whether they are parties to the convention and regardless of their status in the
conflict?

Dr. Fisher regards Article 35(3) as a rule acknowledging the impact of modern
warfare on non-belligerent countries.!”’ Professor Lagoni writes that the article
has three purposes: to protect the environment as such; to protect the civilian
population from long-term and severe damage and to protect the territory of
States not parties to the conflict from “widespread” damage to the environ-
ment.!”8 Others reject such views on the ground that Additional Protocol I in-
tends to regulate international armed conflict only between State parties.!”’

The legal effect of Articles 35(3) and 55 for areas beyond belligerents’ terri-
tory—third States and international areas—is a complex matter. It cannot be
resolved without determining: (a) what level of protection exists for these areas
under general (peacetime) international law; (b) what threshold of environmental
damage is intended by Articles 35(3) and 55;(c) whether Articles 35(3) and 55
were innovative at the time of their adoption; and (d) what their current legal sta-
tus is.

While the relationship between belligerent States and third States will be fur-
ther dealt with below,'® some of the above questions can be answered briefly. As
to question (a), it was argued earlier that under general international law, States
are under a duty not to cause “severe” damage to the territory of other States or of
areas beyond national jurisdiction, and that there is no firm obligation with re-
gard to the environment within a State’s own borders. 8!

As for (b), it is generally assumed that Articles 35(3) and 55 only cover very sig-
nificant damage. Although the terms used in Additional Protocol I resemble
those of ENMOD, the threshold indicated by the two instruments is fundamentally
different.!82 Unlike in ENMOD, the adjectives “widespread, long-term, and se-
vere” used in Additional Protocol I are joined by the word “and,” meaning that it
is a triple, cumulative standard that needs to be fulfilled.

There are no “understandings” comparable to ENMOD for the threshold adjec-
tives of Additional Protocol I, although some indications can be found in the
conference records. Some of these suggest that while the duration of the term
“long-lasting” in ENMOD was a few months, the adjective “long-term” in Addi-
tional Protocol I would need to be measured in decades, rather than months, and
that ordinary battlefield damage of the kind caused to France in World War I is
not covered. However, some delegates argued that it was not possible to say with
certainty what period of time might be involved.!®3 There was no explicit clarifi-
cation of the terms “widespread” or “severe,” although it was suggested that the
term “health” should be thought of as referring to congenital defects, degenera-
tions or deformities and as excluding temporary or short-term effects.!84
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Given these suggestions, it has been argued that Articles 35(3) and 55 do not
impose any significant limitation on combatants waging conventional warfare,
and that they are:

. . . primarily directed at high level policy decision makers and would affect such
unconventional means of warfare as the massive use of herbicides or chemical agents which

could produce widespread, long-term, and severe damage to the natural environment. 185

As for questions (c) and (d), at the time of their formulation, Articles 35(3) and
55 were regarded as innovative. States like the United States!3® and France,!%’
and many scholars,'®8 continue to believe that they bind only State parties. In its
1996 Advisory Opinion on the Legality of Nuclear Weapons, the ICJ rather enigmat-
ically stated that these provisions provide additional protection to the
environment and “are powerful constraints for all States having subscribed to
these provisions,”!8° thereby apparently suggesting that they do not reflect cus-
tomary law.

The question of the relationship between existing customary international law
and Articles 35(3) and 55 is essential and depends chiefly on the level of environ-
mental damage permitted by the latter provisions. Some authors argue that
because of their high threshold, they do not add much by way of protection to cus-
tomary rules of the law of armed conflict.'®® However, another interpretation is
possible. If the threshold set by Articles 35(3) and 55 is innovative, it may entail a
more permissive rule than the customary principles of the law of armed conflict.
Rather than improving on the customary protection, the 1977 additions of jus in
bello may lead to an erosion of the customary requirements of proportionality and
necessity in relation to the environment.'*!

As the above analysis has indicated, a strong case can be made that the in-
tended threshold of Articles 35(3) and 55 is much higher than the peacetime
standard of “severe.” This raises the question of what standard applies in armed
conflict to third States and international areas. This issue will be further ad-
dressed in the next chapter,’®? but it seems prima facie unacceptable that
belligerents would be entitled to inflict environmental damage leading to congen-
ital diseases in third States. Given their high threshold, the provisions of
Additional Protocol I cannot lower the protection which the latter derive from
general international law. Therefore, the view that these provisions should not be
considered applicable to third States appears convincing.

Another question is whether the provisions would nonetheless cover third
States that become party to the protocol. Would such States accept that they will
have no cause for complaint unless the damage caused within their territory is of
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the severity envisaged in Articles 35(3) and 55: i.e., unless it lasts for decades, cov-
ers wide areas and leads to birth defects? It would be hard to believe that States
would accept such a consequence voluntarily. The better view seems to be that Ar-
ticles 35(3) and 55 only cover belligerent States, but not third States, regardless of
whether the latter have become party to the protocol or not.

This leaves the case of international areas. It was seen earlier that under cur-
rent international law, environmental damage in these areas is only actionable in
case severe injury is caused to legal rights or interests of States. In addition, whilst
there may be an emerging duty to protect the environment as such, international
enforcement of these obligations and the requisite legal standing are problem-
atic.!1”3 Consequently, a State’s ability to bring a claim for environmental damage
arising from military activities in international areas turns on demonstrating a le-
gal interest in this environment and an entitlement to that effect.!®*

The international area of most importance to this study is the high seas. How-
ever, pursuant to Article 49(3), Section IV of Additional Protocol I applies
primarily to land warfare; it may apply to air and sea warfare if the civilian popu-
lation, individual civilians and civilian objects on land are affected. Therefore,
while Article 35(3) applies theoretically unabridged, Article 55(1) and (2) will only
apply to naval conflicts insofar as civilians or civilian objects are affected. The
above controversy surrounding the anthropocentric nature of Article 55 is there-
fore superfluous for naval conflict.!?

Article 55 may apply to the destruction of an oil tanker and, a fortiort, of a nu-
clear-powered vessel at sea provided that the civilian population on land is
affected. Such consequences are conceivable when the destruction happens in the
territorial seas!® or in the Exclusive Economic Zones of States, but are less likely
further away from the coasts and particularly on the high seas. By contrast, assum-
ing that the purpose of Article 35(3) is to protect the environment per se, the
provision may be relevant for the entire marine environment, irrespective of ben-
efits to mankind.

However, the high triple standard needs to be satisfied for both Articles 35(3)
and 55. Precisely because there are few conventional means and methods of war-
fare which would cause or may be expected to cause environmental damage of the
severity, duration and spatial dimensions envisaged, the environmental provi-
sions of Additional Protocol I are regarded as of little relevance for naval
conflict.'”” The discussions leading up to the 1994 San Remo Manual confirm
that there is a great deal of uncertainty regarding the relevance of the environ-
mental provisions of the new jus in bello for naval warfare. Significantly, the
provision included in the Manual does not employ any of the terminology of the
Protocol (or of ENMOD), but refers to the underlying principles of the law of
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armed conflict and uses a “due regard” clause borrowed from the peacetime law of
the sea:

Methods and means of warfare should be employed with due regard for the natural
environment taking into account the relevant rules of international law. Damage to
or destruction of the natural environment not justified by military necessity and

carried out wantonly is prohibited.198

Similarly, in the U.S. Navy’s Commander’s Handbook on the Law of Naval
Operations, “due regard” language has been adopted, but no reference is made to
either Additional Protocol I or ENMOD.

... the commander has an affirmative obligation to avoid unnecessary damage to the
environment to the extent that it is practicable to do so consistent with mission
accomplishment. To that end, and so far as military requirements permit, methods
or means of warfare should be employed with due regard to the protection and
preservation of the natural environment. Destruction of the natural environment
not necessitated by mission accomplishment and carried out wantonly is prohibited.
Therefore, a commander should consider the environmental damage which will
result from an attack on a legitimate military objective as one of the factors during

targeting analysis.199

Finally, a word needs to be said about the environmental provisions of the 1980
“Inhumane” Weapons Convention. The preamble of the Convention recalls that
it is prohibited to employ:

... methods or means of warfare which are intended, or may be expected, to cause
widespread, long-term and severe damage to the natural environment.

Leaving aside the unsettled status of Article 35(3) of Additional Protocol I, it is
worth observing that the reminder is placed in the preamble of the 1980 Convention
only. Nonetheless, France attached an express reservation pursuant to which she re-
gards Article 35(3) as binding only on States parties to Additional Protocol 1.200

Furthermore, Article 2(4) of the third protocol of the 1980 Convention on in-
cendiary weapons, prohibits attacks on:

... forests and other types of plant cover, unless they are used to cover, conceal or

camouflage combatants or other military objectives or are themselves military
objectives.
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It should be noted that this protocol covers only weapons primarily designed to
set fire to objects, not those where fire is incidental or consequential.?’! More-
over, the exception of military necessity in Article 2(4) seems so encompassing
that it is doubtful whether the provision affords any serious protection to vegeta-
tion. The instances in which “forests and other types of plant cover” are not used
during armed conflict “to cover, conceal or camouflage combatants or other mili-
tary objectives or are themselves military objectives” must be rare.

For these reasons, the 1980 Convention does not contribute significantly to the
protection of the environment in armed conflict.

2.2.6. Responsibility and Liability for Violations of Environmental Jus in Bello

Breach of jus in bello obligations may entail State responsibility or individual
criminal responsibility, or both.2%? First, State parties are required to take mea-
sures necessary for the suppression of all violations of the laws and customs of
war.203 Secondly, State parties are required to enact effective penal legislation to
punish grave breaches, to search for the perpetrators, and to either try or extradite
them.?%* There are also provisions of the Hague Conventions which are expressly
addressed to State parties, breach of which will engage their responsibility.zo5

Even if certain jus in bello provisions are not specifically addressed to States,
their responsibility might still be engaged. Since armed forces are to be regarded
as organs of a State, their conduct will be attributable to the latter if they act in of-
ficial capacity.206 This is simply an application of the general mechanisms of State
responsibility. Case law has interpreted this principle broadly. States have been
held responsible for acts which were ultra vires, provided that the soldiers acted at
least apparently in capacity.207

However, the law of armed conflict may depart from the general principles of
State responsibility in regard to unofficial private acts which a State was not negli-
gent in failing to prevent. Arguably, the text and the drafting history of Article 3
of Hague Convention (IV) of 1907 and of Article 91 of Additional Protocol I imply
that a State may be held liable for violations by soldiers acting outside the scope of
their official duties.??® Thus, in Eis er al. (1959) the U.S. Foreign Claims Settle-
ment Commission imputed the widespread pillage and destruction of neutral
property by Imperial Russian soldiers in 1915 to the Soviet government.??®

Although there have been several occasions in which States paid compensation
for damage caused by their armed forces, particularly to third (neutral) States,
there is no indication that the articles in question have ever been relied on explic-
itly.210 State responsibility has on the whole played a minor role in the
enforcement of jus in bello.
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As for individual criminal responsibility, whilst all violations of jus in bello may
be characterised as war crimes in the sense of an internationally recognised
wrong, only certain violations of the Geneva Conventions of 1949 qualify as grave
breach. These are specified grave violations of jus in bello committed wilfully, or at
least intentionally, and against different groups of protected people by each con-
vention. The perpetrators of grave breaches must be tried, and any State may
assert universal jurisdiction to do so. The Geneva Conventions require proceed-
ings to be brought both against those who commit grave breaches and those who
order their commission.?!!

Additional Protocol I has extended the concept of grave breaches to certain
acts forming part of the conduct of hostilities,?!? and to wilful omissions,?3 al-
though the latter aspect was probably already customary law.2* The latter
protocol introduces also a new concept— “serious violations” of the Geneva Con-
ventions and the Protocol—for which the International Fact-Finding
Commission may be competent and which should also be made punishable by
belligerents.215

Whilst States have the obligation to prosecute or extradite perpetrators of
grave breaches, States arguably have the right to assert universal jurisdiction also
in respect of other, “nongrave” breaches.?10

Applied to the environmental jus in bello provisions discussed above, it should
be noted first that breaches of the customary principles of the laws of armed con-
flict as well as violations of the Hague Conventions, however serious, will not
amount to grave breaches or serious violations. Only violations of the Geneva
Conventions or Additional Protocol I can qualify as such.2!’

As mentioned above, the Geneva Conventions contain an identically worded
provision according to which the “extensive” destruction and appropriation of
property protected under the relevant conventions, not justified by military ne-
cessity and carried out unlawfully and wantonly, qualify as a grave breach.?!?

Pursuant to Article 85(3)(b) and (¢) of Additional Protocol I certain wilful vio-
lations of Articles 54 and 56 qualify as grave breaches provided that, inter alia,
death or serious injury of civilians was caused and that there was knowledge that
this would be the result. By contrast, Article 85(4)(d) does not require such an an-
thropocentric aim for grave breaches committed against certain elements of
cultural and spiritual heritage which are protected by Article 53.

Although violations of Articles 35(3) and 55 may amount to war crimes—in the
sense of a violation of the laws of war?!>—they are not included in the list of grave
breaches in Article 85 of the Protocol.22° This is perceived as alacuna in the litera-
ture,2?! and the ILC seeks to remedy this by suggesting to include into a Code of
Crimes against the Peace and Security of Mankind the war crime of:
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Using methods or means of warfare not justified by military necessity with the
intent to cause widespread, long-term and severe damage to the natural environment
and thereby to prejudice the health and survival of the population and [when] such

damage occurs.?%2

Whilst the ILC characterises its proposal as based on Articles 35 and 55 of Addi-
tional Protocol I, there are substantial differences. First, only crimes committed
“in a systematic manner or on a large scale” will so qualify. Second, unlike Arti-
cles 35(3) and 55,223 the ILC proposal covers only intentional damage. Third,
while the threshold of environmental damage was taken from Articles 35(3) and
55, the ILC has couched its proposal in even more openly anthropocentric terms
than Article 55(1). Fourth, the ILC proposal introduces a questionable defence of
military necessity.??* In view of the controversies surrounding the existing provi-
sions of Additional Protocol I, one may well wonder whether the ILC proposal will
not add to the confusion in this area.

2.2.7. Conclusions on Jus in Bello

The traditional Hague and Geneva treaty law contains provisions that may of-
fer either indirect protection to the environment and its components through
provisions aimed at civilians, or direct protection for those environmental re-
sources that can be qualified as real or personal property. Particularly after the
1990-1991 Gulf war, the merit of these provisions for environmental protection
purposes has been rediscovered. There is however, controversy on their value.
Some authors point out that most of these older jus in bello provisions were en-
acted in a “pre-ecological” frame of mind, that they are very anthropocentric in
scope, protecting primarily combatants and civilians or their property, that they
leave too much discretion to the military commander and place excessive reliance
on the good faith of the belligerent.225 Others claim that these old provisions have
been grossly underestimated with respect to their environmental value. They
point out that the traditional provisions of the Hague and Geneva law have been
more widely accepted than the new “environmental” jus in bello provisions
adopted since the mid-1970s.220

In addition it was seen that the provisions of both ENMOD and Additional Pro-
tocol I were written with the Vietnam legacy in mind. It has been forcefully
argued that they no longer correspond to modem concepts of IEL because of their
narrow focus on environmental damage.227 An even more damning judgement
comes from ecologists. They argue that failing further legal directives expressed
in relative terms, they find it impossible to determine whether environmental
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damage was caused on the basis of the threshold provisions of Additional Protocol
I. The reason is that natural scientists may be able to measure change in ecological
processes, but in order to establish whether this fulfils the legal concept of “dam-
age,” baseline data are needed as well as legal directives as to what constitutes
excessive change.228 This may partly explain the disagreement as to whether any
of the damage caused by the oil spills and fires in the 1990-1991 Gulf war techni-
cally crossed the threshold of Additional Protocol .22

Therefore, the protective merits of the new “environmental” jus in bello, and
particularly of the provisions which mention the natural environment by name,
remain debatable. The more significant limitations on the causing of environ-
mental damage in international armed conflict will still derive primarily from the
underlying principles of the law of armed conflict and from the traditional Hague
and Geneva law.

It is now unlikely that the many international efforts aimed at reevaluating the
environmental jus in bello after the 1990-1991 Gulf Conflict will lead to the negoti-
ation of new treaty provisions dealing with environmental protection during
armed conflict. However, the many studies published since 1991 may, in time,
lead to a clarification and possibly even further development of the environmen-
tal jus in bello. In addition, it has been forcefully demonstrated that wider
adherence by States, subsequent national implementation, as well as strict obser-
vance of the existing body of jus in bello provisions would yield tangible benefits
for the environment. An example of improved national implementation is that
there has been a marked increase in the number of military manuals and other
types of publications that include environmental protection provisions.230

2.3. Modern Jus ad Bellum and Environmental Protection

The modern jus ad bellum consists primarily of the provisions of the UN Char-
ter. Under the collective security system that came into force with the UN, war
and the use of force have become, in the words of Kelsen, either a delict or a sanc-
tion: a delict, if waged in violation of the law; a sanction, if carried out in its
defence or enforcement.?3! As is clear from the preamble, the drafters of the UN
Charter were determined “to save succeeding generations from the scourge of
war.” To achieve this end, Article 2(4) of the Charter replaces the much abused
term “war” with the more objective threshold of “threat or use of force:”

All Members shall refrain in their international relations from the threat or use of

force against the territorial integrity or political independence of any state, or in any
manner inconsistent with the Purposes of the United Nations.
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Moreover, exceptions to Article 2(4) are narrowly circumscribed: the right to use
armed force is bestowed on States individually or collectively, but only when acting
in self-defence and until the Security Council has taken the measures necessary to
maintain international peace and security under Chapter VII of the Charter.232

The Security Council’s actions under Chapter VII are conditional on the deter-
mination of the existence of three events—threat to peace, breach of peace or act
of aggression—after which it can make either a recommendation or a binding de-
cision pursuant to Article 39. The measures which the Security Council can
decide upon accordingly are “measures not involving the use of force” (Article 41)
and “action by air, sea, or land forces” (Article 42). Article 48 provides that Chap-
ter VII actions shall be taken by all UN members or by some of them, as
determined by the Council, whilst Articles 52 and 53 of the Charter provide that
regional organisations may undertake enforcement actions with Security Council
authorisation.

The fundamental nature of the change brought about by the UN Charter can-
not be over-emphasised. The ILC has since long suggested that the prohibition to
use armed force in international relations is peremptory (jus cogens),233 and the IC]
is widely regarded as having subscribed to this view in the 1986 Nicaragua case.234
In addition, the “the outlawing of acts of aggression,” was mentioned as a prime
example of an obligation erga omnes by the ICJ in the 1970 Barcelona Traction
case.23> The norm expressed in Article 2(4) of the Charter is considered binding,
even by the few States which are not yet members of the main UN organisation,
most notably Switzerland.?3®

Furthermore, in the ILC’s draft on State responsibility, the (aggressive) use of
armed force in violation of the UN Charter is qualified as an international
crime,?37 which, in contrast to traditional State-to-State wrongs, entails legal con-
sequences not only for the offending and injured States, but for all States of the
international community.238

While the ILC’s proposal to distinguish between two types of international
State wrongs—crimes and delicts—has attracted great controversy,239 most scep-
tics acknowledge that there may be different categories of violations of primary
obligations in international law, which should entail different consequences
based on the seriousness of the international wrong. Furthermore, even the most
passionate critics appear less reticent to label the use of force by a State in viola-
tion of Article 2(4) of the UN Charter as a theoretical or potential State crime.24

A third indicator of the importance of Article 2(4) of the UN Charter is the
ILC’s Draft Code of Crimes against the Peace and Security of Mankind; it pro-
poses universal criminal jurisdiction for the individual who commits an act of
aggression under international law.24!
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A fourth indicator is the notion of state complicity in international law. Although
it has been highlighted only mcently,242 the prohibition for a State to deliver aid or
assistance for the commission of an international wrong by another State is regarded
as customary law.%*> The majority of acknowledged cases of State complicity relate to
the violation of the prohibition to use armed force in international relations, such as
States permitting the use of their territory for the commission of an act of aggres-
sion,?** or which have political and other dealings with States that have committed
violations of international law,2* or which provide material aid in the form of money
or goods to a State enabling the latter to commit aggression.246

2.3.1. Limitation of the Resort to Armed Force

By limiting resort to armed force in international relations, jus ad bellum aims
at reducing the incidence of armed conflict and consequently environmental
damage as well. Logically, therefore, jus ad bellum, insofar as it is aimed at keeping
or restoring international peace and security, must be seen as an integral part of
the international legal protection of the environment. Conversely however, since
the UN Charter does not outlaw all instances of use of armed force in interna-
tional relations, environmental destruction will in some cases be the inevitable
consequence of lawful use of force under the UN Charter.

Still, the view that environmental protection is subject to jus ad bellum is (no
longer) universally shared. In particular, before the start of Desert Storm, it was
feared in some circles that armed intervention in this oil rich Gulf region would
lead to apocalyptic environmental damage. This prospect was then used to urge
governments to desist from using any armed force at all, even if it meant that the
illegal occupation and annexation of Kuwait would not be reversed.?*” In addi-
tion, the actual environmental legacy of Desert Storm has convinced some
scholars that the idea of using armed force, however just its cause, should be aban-
doned altogether if such widespread damage to the theatre of armed conflict
cannot be avoided.?*® What these reactions imply is that States are under an obli-
gation to protect the environment from very serious (or possibly catastrophic)
damage at all cost, even if this means setting aside provisions of the UN Charter. A
similar but more restricted argument was recently made before the ICJ in regard to
the advisory requests on the Legality of Nuclear Weapons.**°

However, it is doubtful whether this view reflects current majority thinking.
Principle 24 of the 1992 Rio Declaration, agreed one and a half years after Desert
Storm, declares that “Warfare is inherently destructive of sustainable develop-
ment.” However, it does not set a threshold of environmental damage above
which use of armed force should be abandoned. Instead, States are urged to:
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.. . respect international law providing protection for the environment in times of
armed conflict and co-operate in its further development, as necessary.

Furthermore, whilst the ICJ expressly endorsed Principle 24, it rejected the
view that environmental obligations could override a State’s right to use armed
force in self-defence under international law.?°

2.3.2. Rules on the Continuation of Armed Force

There is a strong current of opinion according to which modem jus ad bellum is
much more than a branch of the law of peace; it is said to contain not only rules on
the lawfulness of the initial use of force, but also on its continuation, thereby regu-
lating the conduct of armed forces.?>! In this view, an initial use of armed force,
even if in principle lawful, will continue to remain so only on condition that the
principles of necessity, reasonableness and proportionality are complied with, in
addition to any directives issued by the Security Council.?>2 While not univer-
sally accepted,253 the ICJ seemed to have endorsed this view by noting in the
Nicaragua case that:

... whether the response to the attack is lawful depends on observance of the criteria

of the necessity and the proportionality of the measures taken in self-defence.2>*

The 1CJ’s Advisory Opinion on the Legality of Nuclear Weapons has been hailed
as a further confirmation of this view, not only with regard to the use of armed
force within the context of self-defense in general,255 but also in a specific envi-
ronmental context. Indeed, the Court held that:

States must take environmental considerations into account when assessing what is

necessary and proportionate in the pursuit of legitimate military obiectives.256

If this interpretation is correct, the UN Charter may imply that variable lim-
its are set on the region of war.27 Under traditional law, the region of war
comprised all areas under jurisdiction of the belligerents—Iland territory, terri-
torial waters and internal waters and the superjacent air column above these—in
addition to the high seas.?>8 Under current international law, the region of war
has not only been modified by the various jurisdictional zones introduced by
the new law of the sea;259 modern jus ad bellum limits participants to those parts
where use of armed force is both necessary and proportionate.260 As Professor

Greenwood writes:
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The traditional assumption that the outbreak of war between two States necessarily
involved hostilities between their armed forces wherever they meet, can no longer be
regarded as valid. 26!

The 1994 San Remo Manual contains three provisions in which this view is
adopted for armed conflict at sea, although many of these proved controversial.2%2

2.3.3. Liability for Environmental Damage as a Result of Lawful Use of

Armed Force
As seen earlier,?% one of the ongoing debates within IEL concerns the follow-
ing question: whether causation of (severe) environmental damage is always an
international wrong in itself or whether environmental damage should in some
cases be considered an unfortunate by-product of a lawful activity for which a sep-
arate regime of liability is necessary. The ILC has taken the latter view, having
since 1978 worked on a regime for the “International Liability for Injurious Con-
sequences Arising out of Acts not Prohibited by International Law.”

The ILC’s model seems well-suited for armed conflict, for it is incontrovertible
that under the laws of armed conflict environmental damage will be caused as a re-
sult of State activities which may be either lawful or unlawful. Thus, when a State
resorts to use of armed force in self-defence, keeps its response within the require-
ments of Article 51 of the UN Charter, and complies with all relevant
requirements of jus in bello, the environmental damage caused by this act will be a
by-product of what is in essence a lawful activity: use of armed force in
self-defence.

This is in line with the IC]’s advisory opinion on the Legality of Nuclear
Weapons, where it was held that obligations to protect the environment could not
deprive a State of its right of self-defence under international law.2%* Unfortu-
nately, the work of the ILC on State liability for lawful activities contains an
exemption based on national security, as well as for armed conflict.263

2.3.4. Liability for Environmental Damage Based on Breaches of Jus ad
Bellum

Any breach of international law by a State engages its international responsi-
bility as well as its liability, that is, the duty to make I'eparation.266 Since a breach
of jus ad bellum is a breach of international law, the responsible State’s liability
should be engaged for any damage caused in consequence. Although interna-
tional claims on the basis of violation of jus ad bellum have been rare, there is no
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doubt about the general principle.?6” Therefore, a State guilty of aggression or of
any other violation of the rules of international law on the use of force is bound to
make reparation for all losses caused by such violation, including environmental
damage.?%® On the assumption that a breach of jus ad bellum amounts to an inter-
national crime of State, consistent with the ILC’s theory of State Responsibility, it
entails legal consequences that go beyond the mere duty to compensate the victim
State(s).269

One of the most notable instances after World War II in which a State has been
held responsible and liable for breaching jus ad bellum took place after the
1990-1991 Gulf war. Once hostilities ceased, the Security Council proceeded with
the imposition of cease-fire conditions on Iraq, pursuant to the Security Council
Resolution 687 (1991) of 3 April 1991. This “cease-fire resolution” comprises 43
paragraphs and subjects Iraq to a strict regime of obligations, commands, con-
trols, and “reparations.” Some have likened it to the Versailles Peace Treaty,270
others to the trusteeship system of the UN Charter.?”!

The resolution is significant, for it establishes Iraq’s liability for all direct
losses caused by its breach of jus ad bellum, including environmental damage. In a
clause reminiscent of the Versailles “War Guilt” Clause, Article 16 determines
Iraq’s liability under international law following its illegal invasion and occupa-
tion of Kuwait:

Iraq . . . is liable, under international law, for any direct loss, damage, including
environmental damage and the depletion of natural resources, or injury to foreign
Governments, nationals and corporations, as a result of Iraq’s unlawful invasion and
occupation of Kuwait.

In addition, the Resolution establishes a fund to pay for the compensation
claims and a UN Compensation Commission (UNCC) charged with assessing the
claims and administering the fund.

Although the military tribunals of World War II already considered forms of
war damage which may have environmental implications,272 Resolution 687 is
unique in that environmental damage is expressly and prominently dealt with in
the context of war reparations. While some view this as innovation by customary
law superseding treaty law,273 others regard it as no more than an application of
the general principles of State responsibility and liability.274

The claims for environmental damage will present the UNCC with many tech-
nical and juridical difficulties. However, many of these problems will not be
unlike those encountered in non-war related disasters: identification of the exact
source of the damage, establishment of the causal relationship between cause and
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effect, assessment of the magnitude of the damage, and quantification of damages.
Since “standing” to bring environmental claims has been given not only to gov-
ernments but also to international organisations, it was argued that damage to
international areas or to the environment, as such, might be compensated.275
However, a UNEP working group concluded in 1996 that claims in relation to in-
ternational areas were hypothetical since there were no high seas areas in the
Persian Gulf and the available evidence did not disclose measurable damage to in-
ternational areas.?’®

It is important to note also that since Iraq’s liability has been based on breach
of jus ad bellum, many of the distinctions and limitations inherent in the applica-
tion of provisions of jus in bello to environmental damage will not be relevant.?”’

2.3.5. Final Observations on Environmental Implications of Jus ad Bellum

However impressive the above may seem, cases of State liability for illegal use
of armed force in international relations remain rare, particularly if one looks at
the incidence of the breaches. An obvious reason is that the UN collective security
system rarely produces authoritative judgements on violations of jus ad bellum,
which makes the identification of the guilty party controversial.

A further fundamental reason is that the imposition of damages for breaches of
jus ad bellum following armed conflict is usually a one-sided affair. Most conspicu-
ously, the exaction of war reparations after the first and Second World War placed
the vanquished State(s) at the mercy of the victor State(s), often in disregard of vi-
olations of jus ad bellum.*"®

A final and no less fundamental reason is linked with one of the paradoxes of
the law of armed conflict, namely the duty to discriminate between legal and ille-
gal uses of force under jus ad bellum, coupled with the equality of all parties before
jus in bello. International law has thus far failed to reconcile liability for breaches
of jus ad bellum with liability for breaches of jus in bello.?”® One school of thought
argues that it is counter-productive to punish a violator of jus ad bellum for acts
done pursuant to jus in bello.”8® A second school holds that an aggressor State
should be held liable for all damage caused as a consequence of its aggression,
even if some actions were allowed by jus in bello, and even if some of the damage
was caused by its adversaries, provided that the latter complied with jus in bello.?8!
The third school believes that the aggressor should compensate even damage
caused by unlawful acts of the victim State.?8?

The work of the UNCC thus far shows that it applies the second view, with this
proviso: it has thus far not been called upon to examine whether the damage
caused by Coalition military actions complied with the laws of armed conflict.
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The UNCC relies heavily on the finding that Iraq has breached jus ad bellum, and
that she has accepted liability pursuant to the terms of the cease-fire resolution.?%3
In furtherance of express policy clarifications to this effect, the UNCC refuses to
give Iraq credit for actions which were lawful under jus in bello. This is evident
from decisions of principle taken by the UNCC according to which Iraq is liable for
any loss suffered as a result of “military operations or threat of military action by
either side.”?84

These principles were applied in the first environmental award, rendered by
the UNCC on 18 December 1996.23% The Well Blowout Control Claim concerned
damages sought by Kuwait Oil Company for the costs incurred in planning and
executing the work of extinguishing the well-head fires that were burning upon
the withdrawal of Iraqi forces from Kuwait. Although the UNCC expert panel ad-
mitted that part of the damage for which compensation was sought “may be a
result of the allied bombing, it held that the bulk of the damage was done by Iraq
and that the latter was in any event liable for damage caused by either side in the
conflict.?80

2.4. Environmental Implications of the Law of Neutrality
2.4.1. Pre-Charter Neutrality Law

A. Neutral Duties. Under the ideal precharter model, States (about to be) in-
volved in armed conflict were expected to issue declarations so as to create a state
of war between themselves, whereas third States were to issue declarations of neu-
trality.287 The advantages of the legal concept of the “state of war” was that it
marked the moment at which the national and international rules applicable dur-
ing peace were replaced by those applicable during war.288

The existence of a state of war did not have any consequences for the legal
relationships among non-participating States, for these remained governed by
the law of peace. It had consequences, however, for the legal relationships be-
tween neutral States and belligerent States. Although in principle governed by
the law of peace, they became subject to the requirements of the law of neutral-
ity. Neutral States were required to comply with a series of classic neutral
duties:?8°

The duty of non-involvement, non-interference or abstention: Trade by neu-
trals with belligerents is permitted but special rules apply to the supply of war
material. Over land, neutral governments need to abstain from supplying war ma-
terial to belligerents; over sea, neutral governments are expected to prevent all
public and private trade in war materials with belligerents;
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The duty of prevention: A neutral Power is obligated to use all means at its dis-
posal to prevent violations by belligerents of its neutrality. This encompasses a
duty to prevent the violation of its territorial integrity by belligerents, to prevent
the use of its territory, waters or airspace by either belligerent, and the prevention
of the commission of acts of hostility within its jurisdiction. It also implies that a
neutral Power has the duty to use force, as necessary, to prevent or punish such vi-
olations of neutrality;

The duty of impartiality and non-discrimination: Any conditions, restrictions
or prohibitions issued by a neutral Power, for instance in regard to admission into
its ports, need to be applied in a non-discriminatory manner to all belligerents.

B. Protection to Neutrals offered by Pre-Charter Law. Provided that third
States complied with their neutral duties, belligerent States were to respect their
choice not to become a participant. It was only in certain well-defined respects
that neutral States had to tolerate certain consequences of the existence of armed
conflict between belligerent States. The former had to prove that they complied
with neutral duties, which meant that they had to subject themselves to constant
monitoring. They might also be requested to adjust their trade relations with cer-
tain belligerents to comply with their duties in respect of war material.2%

The advantage of this régime for neutral States was obvious. They were enti-
tled to remain outside the conflict and to maintain economic relations with
belligerents subject to adjustments and measures of control, particularly at sea. 21
Neutrality law was a means of limiting the scope of international conflicts by de-
claring neutral States’ territory, waters and airspace, in principle, off-limits to
belligerents.

What the environmental implications of the regime of neutrality might be will
now be examined in more detail. The law of neutrality was a flexible regime; its
implications for neutral and belligerent States depended on the particular cir-
cumstances. Only part of the customary law of neutrality has been codified in
formal instruments.2% Amongst these, the 1907 Hague Convention (V) on the
Rights and Duties of Neutral Powers and Persons in Case of War on Land is re-
garded as reflecting customary international law. Article 1 provides that:

“The territory of neutral Powers is inviolable.”
The convention does not define the term “inviolable.” The conference records
indicate that the provision was added to stress that neutral States do not only have

the many duties listed in the convention, but that these flow from inhibitions of a
general character that apply in the first place to belligerents. Article 1 was seen as
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introducing the acts from which belligerents must abstain.?*> However, its exact
scope is not clear, and two interpretations are possible. The narrow one views Ar-
ticle 1 as the counterpart of the many duties incumbent on neutral States, which
relate primarily to proving, enforcing, and defending their neutrality and impar-
tiality. The second one is more expansive, and confers on neutral territory
immunity from interference by belligerents.?%*

The 1907 Hague Convention (XIII) concerning the Rights and Duties of Neu-
tral Powers in Naval War does not contain a provision comparable to Article 1 of
Hague Convention (V), but it has two provisions on belligerent duties in the terri-
torial waters of neutral states. Article 1 of Hague Convention (XIII) obligates
belligerents:

. . . to respect the sovereign rights of neutral Powers, and to abstain in neutral
territory or neutral waters, from any act which would, if knowingly permitted by any
Power, constitute a violation of neutrality.

Article 2 stipulates that:

. .. any act of hostility, including capture and the exercise of the right of search,
committed by belligerent warships in the territorial waters of a neutral Power,
constitutes a violation of neutrality and is strictly forbidden.

The conference records indicate that both articles were inserted to stress the
general duty of belligerents to respect the sovereignty of neutral States, indicating
that the principle was the same as Article 1 of the Hague Convention (V) for land
warfare.?% Particularly enlightening are the following passages from the report to
the Third Commission on the rights and duties of neutral powers in naval war:

The starting-point of the regulations ought to be the sovereignty of the neutral State,
which cannot be affected by the mere fact that a war exists in which it does not
intend to participate. Its sovereignty should be respected by the belligerents, who
cannot implicate it in the war or molest it with acts of hostility. At the same time
neutrals cannot exercise their liberty as in time of peace; they ought not to ignore the

existence of war.2”®

and:

The principle which it is proper to affirm at the outset is the obligation incumbent
upon belligerents to respect the sovereign rights of neutral States. This obligation is
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not a consequence of the war any more than the right of the State to inviolability of
its territory is a consequence of its neutrality. The obligation and the right are

inherent in the very existence of States. . . 297

When read together, the clarifications provided by the travaux of both Hague
conventions strongly suggest that the articles in question were a reference to the
general principles of State sovereignty and the duty of belligerents to respect these
whilst engaged in warfare.

There is no comparable formal instrument for Aerial Warfare, although in
1923, a commission of jurists drafted the influential Hague Rules of Air War-
fare.?® Article 39 of these rules provides:

Belligerent aircraft are bound to respect the rights of neutral powers and to abstain
within the jurisdiction of a neutral state from the commission of any act which it is
the duty of that state to prevent.

Article 40 stipulates that:
The airspace of a neutral state is inviolable.

Again, these provisions embrace both elements: a duty for belligerents to re-
spect the sovereign rights of neutral States and the narrower issue of impartiality.

There are many examples of State practice related to incidents during World
War I and II, in which belligerents paid compensation for unlawful entry of neu-
tral territory and destruction of neutral property. The 1938 Naulilaa case is one of
the rare judicial cases to deal with unlawful acts of warfare committed by a bellig-
erent (Germany) on neutral (Portuguese) territory.299 Most neutral States’ claims
were settled only after protracted negotiations, ending either in diplomatic settle-
ments, in formal treaties or the set-up of mixed tribunals. Thus, the USSR paid the
Swedish government 40,000 Swedish kroner because of an aerial attack upon
Pajala during the First Finnish War.>%’ In 1949 the United States and Portugal
reached an overall financial settlement for four incidents in which the former
bombed the Portuguese territory of Macao.3!

The overwhelming majority of documented cases concern Switzerland, which
was a neutral in both world wars and suffered from countless incursions by
belligerents, not all apparently in error.392 The most serious of these incidents
concerned a full scale raid by the U.S. Army on the Swiss territory of Shaffhausen
on April 1, 1944, as a result of which 37 persons were killed and 50 gravely injured.
The settlement of Swiss claims for compensation took several years.303
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Three incidents merit special attention because of their potential environmen-
tal relevance.

In 1948 the Vatican presented the United States with claims totalling $1.5 mil-
lion for damage done to property of the Vatican City, the neutrality of which the
Allies had agreed to respect. The settlement of the claims took several years and
was finalised in 1956. The claim related to damage done to the papal residence of
Castelgandolfo, which lies outside Vatican City south of Rome. It appears that the
property had been damaged by air raids on legitimate targets in close proximity
thereto. This example of State practice is remarkable for two reasons: firstly, com-
pensation was paid by a former belligerent for transfrontier collateral damage
caused to neutral property; secondly, the damage was caused by lawful military
activities on enemy belligerent territory bordering or surrounding neutral
territory.

A comparable example are the cases known as “Fernschaden,” for which Swit-
zerland tried to obtain compensation. During World War II, there were several
instances in which Swiss border towns suffered destruction through shockwaves
caused by bombing campaigns on belligerent territory.304

A further example with obvious environmental relevance were the conse-
quences for Switzerland of the destruction of the Kembs Waterworks on October
7, 1944, by the Royal Air Force. In the 24 hours following the busting of this Ger-
man dam, the banked headwaters of the Rhine had dropped so much that
riverboats in the Swiss harbour of Basle were damaged and grounded in the
mud.30

What the above cases of State practice show is that belligerent States have in
the past acknowledged liability for damage to neutral States caused by lawful acts
of war executed in the territory of enemy belligerent States. Whereas cases of
transborder war damage caused, e.g., by Germany to Switzerland, might have
been solved on the basis of the principle of good neighbourliness between States,
it was clear that this principle was hardly applicable in cases of air raids by the
United States and UK on German territory.

After World War I the Swiss Federal authorities examined the principles un-
derlying their claims for war damage caused by belligerents. In a written opinion,
Burckhardt confirmed that they were not based on any special privileges Switzer-
land would be entitled to because of her perpetually neutral status, and that they
were no more than the exercise of rights to which any State is entitled.30

C. Introduction to Contemporary Environmental Significance. The con-

temporary relevance of the principle of neutrality for environmental purposes is,
as will be seen further, a matter of debate.3?” The following observations seem,
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nevertheless, in order. The law (or principle) of neutrality is sometimes said to of-
fer immunity to the territory and the environment of neutral States and, by
analogy, to international areas.>%® Such arguments were also advanced before the
ICJ] by States opposing the legality of nuclear weapons.309

These arguments, however, suffer from three difficulties. First, the traditional
law of neutrality did not offer genuine immunity to neutral States from acts of
warfare. The analysis conducted above?1? shows that the basis for the protection
of neutral States in armed conflict was the duty of belligerents to respect other
States’ sovereignty (and territorial integrity). Respect for other States’ sover-
eignty is a dynamic concept in international law: it may have a different content
today compared with 1907. It is not so much a duty especially developed for
armed conflict, but the expression of a general principle, applicable in peace and
in war.

In this sense, armed conflict is but one example of a situation in which States
are obligated to respect the sovereignty of third States. It may be that one is bound
to find fewer peacetime cases in which State A causes damage to State B through
activities executed in State C. Even so, under general (peacetime) environmental
law, these cases do not present any special problems of principle: military activi-
ties conducted by State A outside its jurisdiction are to be considered as being
under States A’s control and are therefore covered by Principle 21.

The second difficulty relates to international areas. The protection offered to
neutral States under the traditional law of neutrality did not deal with environ-
mental damage as such caused in international areas. The obvious reason is that
the high seas—the only international area of historic relevance—formed part of
the legitimate region of war by reason of customary law. The interface between
the modern law of the sea and the law of armed conflict will be further addressed
below.3!! Yet, it seems prima facie questionable to apply the pre-ecological princi-
ple of neutrality, whatever its contents, by analogy to modern day international
areas.

The third difficulty relates to the incompatibility of neutrality with certain ob-
ligations arising from the UN Charter, which will now be discussed.

2.4.2. Post-Charter Neutrality Law

A. Influence of the UN Charter and Decline of the State of War. Under cur-
rent international law, the legal relationship between belligerent States and third
States is highly unsettled. There are two interrelated factors that led to this state
of affairs: the influence of the UN Charter on the law of neutrality and the decline
of the legal concept of the state of war in international relations.
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The law of neutrality was developed in an era when resort to armed force was
not in itself illegal, i.e., when war was regarded as a mere duel between States to be
treated in the same chivalrous and distant manner with which the matter was
once viewed by domestic law.312 However, under the collective security systems
that were developed during this century, inter-State use of armed force is no lon-
ger a “neutral” activity: it is either legal or illegal. Provided that the Charter’s
collective security system works, no State should be left in doubt about the lawful-
ness of the position of each participant to the conflict. Positions of neutrality in
the face of unlawful uses of force in international relations are logically and ideo-
logically incompatible with the Charter.313

However, the Charter does not contain guidelines for when the collective secu-
rity machinery is not operative or when it is blocked. During the 1980-1988
Iran-Iraq War, the Security Council refrained from expressly identifying the ini-
tial aggressor and was only able to adopt a binding decision on the conflict as a
whole, seven years into the war.31* This contrasts sharply with the alacrity dis-
played by the Council in August 1990: a few hours after Iraq invaded Kuwait, the
Council passed a resolution condemning the invasion and demanding an imme-
diate withdrawal 31°

Assuming that the Security Council does not perform its role of arbiter, that
the General Assembly does not step in and that IC]J is not seized of the matter ei-
ther, there will be no binding or authoritative decision on the rights or wrongs of
the use of force. As a result, States not involved in the conflict are left to their own
devices; in these circumstances, it is commonly argued that the traditional body
of neutrality law resumes importance.

At the same time, the significance of the state of war in international relations
has declined. The decline is due partly to the outlawing of war by the UN Charter,
although examinations of pre-Charter State practice have shown that non-war
hostilities were quite common.310

Still, it has been demonstrated that a state of war is relevant in contemporary
law and State practice.317 Many States continue to regard the creation of a legal
state of war as a possibility. In addition, when a State currently decides to treat a
particular conflict as “war,” whether involving use of armed force or not, it im-
plies hostile intent, or extensive war aims—the “animus belligerandi”—and may
now be qualified as a threat to use force in the sense of Article 2(4) of the UN Char-
ter. This may influence the body of non-hostile relations between belligerents
and may entail consequences for relations between belligerents and third
States.313 A state of war, as will be seen in the next chapter, has further consider-
able implications for constitutional and municipal law and is usually taken as a
firm directive to municipal courts of the countries involved in the conflict.31?
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Some writers claim that whereas a legal state of war was once required to bring
the law of neutrality into operation, today, the existence of armed conflict is suffi-
cient.3?0 But this is not borne out by State practice. In the absence of general
recognition that a certain conflict amounts to war, third States cannot be forced to
accept positions of neutrality. This means that neutrality is invoked primarily in
conflicts with a certain intensity.321 However, State practice indicates also that
overt declarations of neutrality by third States are rare and that there is much un-
certainty about the validity of any appeal to or application of neutrality law by
non-participating States.322

This may be illustrated by the attitudes of third States in the 1980-1988
Iran-Iraq and the 1990-1991 Gulf conflicts.

The first is often cited as a paradigm of a classic inter-State armed conflict dur-
ing which the UN Charter system failed, as a result of which traditional neutrality
law was revived. However, on closer examination, this conflict shows that third
States have felt free to select a panoply of positions varying from: (a) strict tradi-
tional neutrality; (b) a position variously termed “qualified” neutrality,
“benevolent” neutrality or “non-belligerency,” in which third States side with
one of the parties to the conflict, discriminating against the State considered to be
the aggressor, but without physically participating in the hostilities; or (c) a new
form of impartiality and nondiscrimination between belligerents, whereby no
formal position is adopted and assistance is delivered to all sides.323

Most surprising of all examples is the picture of third States’ attitudes during
the 1990-1991 Gulf war. In spite of the clear identification of the aggressor by the
Security Council, Iran and India officially proclaimed their neutrality.324 In addi-
tion, two UN Member States (Israel and Jordan) became more or less actively
involved as non-belligerents on opposite sides of the conﬂict,325 whilst two per-
manently neutral States (Austria and Switzerland) dropped their traditional
stance of neutrality.326

B. Current Significance of Neutrality Law. Depending on the frequency with
which the UN collective security system will work in the future, the law of neu-
trality may or may not retain some of its earlier importance. It is beyond doubt,
however, that the Hague law on neutrality is in serious need of update and that
such a restatement will have to reflect the more marginal position which neutral-
ity occupies in contemporary international law.

Neutrality still has a place under the Charter, but subject to the provisions of
contemporary international law. Unlike the putative ban on aggression contained
in the Covenant of the League of Nations, the ban on the use of force in interna-
tional relations is no longer inseparably linked to the effectiveness of the Security
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Council.3%” This follows clearly from the celebrated statement by the ICJ in its
very first judgement, the Corfu Channel case:

The Court can only regard the alleged right of intervention as the manifestation of a
policy of force, such as has, in the past, given rise to most serious abuses and such as
cannot, whatever be the present defects in international organization, find a place in
international law. . . .328 (italics added)

The principle that the non-use of force is not dependent on the functioning of
the collective security system was confirmed by the ICJ in the Nicaragua case.’??

This means that whilst a third State may assume the status of a neutral, she
may be obligated to participate to varying degrees in economic and military en-
forcement measures based, e.g., on Articles 25, 41, 42, 43, 48 and 103 of the UN
Charter expressed in a binding resolution of the Security Council under Chapter
VII. The latter will override many duties of traditional neutrality law. When the
Security Council has identified one or more parties to a conflict as responsible for
unlawful resort to force, third States are obligated to discriminate between
belligerents. They are forbidden from assisting the aggressor, but may lend assis-
tance to the victim State. When the Security Council has taken preventive and
enforcement action under Chapter VII of the Charter, third States may not rely on
neutrality law to justify conduct incompatible with their duties as UN Members
under, e.g., Articles 25 and 103 of the Charter.330

C. Environmental Implications. To examine the relevance of the contempo-
rary principle or law of neutrality for the protection of the environment during
armed conflict, several hypotheses need to be discussed. In the examples below,
environmental damage is caused to a “third State,” modelled on the Iranian posi-
tion during the 1990-1991 Gulf conflict: a UN Member State desirous of
remaining outside the conflict.

In case A, the damage results from lawful military operations by a victim State
exercising its right to self-defence; in case B, from unlawful military operations
by the initial victim State; in case C, damage is caused by an identified aggressor
State; in case D, by participants in an armed conflict in which the UN fails to
identify the aggressor State.

The first hypothesis may have occurred in the 1990-1991 Gulf war. As UN
Members, both Iran and Jordan, were obligated to accept and execute decisions
taken by the Security Council under Chapter VII, which included the
authorisation given to Coalition States to use armed force against Iraq. Therefore,
neither Iran nor Jordan could claim complete freedom from the effects of
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Coalition military actions to the same extent as they would be entitled under the
traditional law of neutrality. An Iranian complaint about Coalition intrusions
and environmental damage caused by Coalition States could not succeed on the
basis of the traditional law of neutrality.

Although firm legal ground is lacking, it could be argued that as UN Members,
both countries could be expected to tolerate environmental damage caused on
their territory by lawful actions of Coalition members. It was argued above that
under present international law, environmental damage may occur as a by-prod-
uct of lawful military activities, i.e., use of force that remains within the ambit of
both the modern jus ad bellum and jus in bello. 33!

Even if “third” States as Iran and Jordan could not claim compensation on the
basis of traditional neutrality law, there might be other paths that could be pur-
sued. Following the imposition of economic sanctions actions against Iraq and
occupied Kuwait,?3? the Security Council established a sanctions committee.
This was entrusted inter alia with examining, pursuant to Article 50 of the UN
Charter, requests from States that claimed to experience severe economic difficul-
ties as a result of the embargo. In a parallel move, the U.S. administration
established the “Brady” Committee, which provided compensation to the most
affected States.333 Although there is under present international law no firm legal
basis, one could envisage a similar show of solidarity vis-a-vis States affected by
military operations authorised by the Security Council.

A second avenue is the compensation scheme which the UN currently operates
for peace-keeping operations.334 Arguably, damage caused to neighbouring coun-
tries by lawful enforcement operations sanctioned by the Security Council should
merit equal attention.

A third possibility is that UN Members who engage in UN-sanctioned opera-
tions, and thereby cause environmental damage to third States, agree to
compensate the latter but recover ultimately from the aggressor State(s).335 This
possibility will be examined further below.

Case B deals with environmental damage caused as a result of a violation of the
laws of armed conflict—jus ad bellum or jus in bello—by the victim State and/or
States that come to its rescue. Under the modem collective security system of the
UN, the solution of case B is bound to be difficult, since it may involve contro-
versy over the ultimate responsibility for enforcement actions that, although
authorised by the Security Council, are legally not conducted by the UN itself.
Nevertheless, a case can be made that the legality of the act causing damage
should be immaterial for questions of compensation related to any UN authorised
“peace” operation. Arguably, the UN compensation scheme for peace-keeping op-
erations should be extended to include environmental damage caused to “third”
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States during all UN-sanctioned peace-enforcement operations. The question of
whether the UN can recover any moneys paid out from the peace-enforcing
State(s) that transgressed the law, should not be of concern to the “third” State
that suffered the environmental damage.

However, there is an alternative to the solution of both hypotheses A and B.
Arguably, all damage caused to the territory of “third” States results from a
breach of jus ad bellum by the aggressor State and should hence be compensated
by the latter. This alternative will be dealt with together with the next
hypothesis.

The third hypothesis covers damage caused to a “third” State by an aggressor
State. The former is in principle entitled to compensation for all damage caused as
a consequence of the jus ad bellum breach by the aggressor State. In this respect the
legal relationship between the third State and the unlawful aggressor State resem-
bles the principles on which compensation was payable under the traditional law
of neutrality. This principle has been expressed in Article 16 of Resolution 678
(1991), discussed above.330

However, it was seen above that the UNCC has adopted a wide interpretation of
this provision. As a consequence, Iraq is liable not only for damage caused by
Iraqi military operations that violated jus in bello, but also for those in compliance
with jus in bello, and in addition for damage caused as a consequence of Coalition
military operations. It was seen too that according to a more extreme view, Iraq
could be held liable for damage caused by Coalition actions in violation of the
laws of armed conflict.33” However, the latter view is open to challenge on two
grounds: arguably, an illegal act by the Coalition would break the chain of causa-
tion between the unlawful Iraqi invasion and the subsequent damage; moreover,
it would conflict with the principle of ex injuria jus non oritur.

In fact, the UNCC has not excluded Iranian claims despite the government’s as-
sertion of neutrality in the 1990-1991 Gulf conflict. From the point of view of
Iranian citizens, this solution has to be applauded. There is no reason why any en-
vironmental damage caused to Iran as a direct result of the conflict, should not be
considered by the UNCC as well.

Hypothesis D concerns cases that occur more frequently, but because of the
uncertainty surrounding the legitimacy of positions of neutrality under the UN
Charter, the solution is very unclear. Theoretically one could argue with, e.g.,
Switzerland,?® that all States of the international community are under a duty to
comply with the implications of the prohibition of the use of force under the UN
Charter. Each State would hence be under an independent duty to identify the ag-
gressor State, to refuse co-operation with the latter, and to discriminate in favour
of the victim State.
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Such duties would be incumbent on all States of the world community because
of the jus cogens character of jus ad bellum, the legal force of which does not depend
on the effectiveness of the Security Council. However, the State practice discussed
above shows that in the absence of firm directions from the Security Council,
third States feel free to adopt a panoply of attitudes to belligerents. Space does not
permit to go into detail about possible consequences which these varied attitudes
may entail for environmental protection.

2.4.3. Conclusions on Neutrality Law

The present state of the law of neutrality is unsettled. Whilst there is no doubt
about its continued importance, the determination of its exact contents presents
many legal and conceptual difficulties. The above analysis has shown that it does
not offer a universally reliable nor comprehensive legal foundation for the protec-
tion of the environment in armed conflict. Support for this contention may be
found in the 1996 Advisory Opinion on Nuclear Weapons in which the IC] admitted
the existence of the “principle of neutrality” and called it of fundamental charac-
ter. However, the Court strongly suggested that its content was controversial and
that it was subject to the relevant provisions of the UN Charter.3%
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Chapter III

The Operation of General International Environmental
Law during International Armed Conflict

THE MAIN PURPOSE OF THIS CHAPTERIS to examine whether International En-
vironmental Law (IEL) continues to operate during international armed
conflict, and if so, to what extent. The author will analyse the main legal princi-
ples involved and propose a methodology to determine the legal effect of
multilateral environmental agreements during international armed conflict.

This chapter is divided into five sections. The first section discusses instances
of recent State practice, ending with State submissions before the ICJ in connec-
tion with the advisory requests on the Legality of Nuclear Weapons. Section two
deals with the relationship between general (peacetime) international law and the
laws of armed conflict. Section three analyzes the relationship between Principle
21 of the Stockholm Declaration and armed conflict. Section four deals with the
relationship between multilateral environmental agreements and armed conflict.
Section five contains the conclusions to this chapter and introduces the case stud-
ies to be conducted in the second part of this study.

3.1. State Practice Regarding IEL in Armed Conflict

Since IEL is a relatively young discipline, questions related to its applicability
during international armed conflict have arisen only rarely. This section will ex-
amine the principal instances of State practice in this regard.

3.1.1. The Tanker War and the Law of the Sea.

In mid-September 1980, Iraqi forces seized a disputed area from Iran, escalat-
ing a centuries-old dispute over the Shatt-al-Arab.! During the ensuing eight
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years of war, third State shipping and, in particular, oil tankers, fell victim to at-
tacks from both belligerents in a campaign allegedly started in earnest by Iraq in
1984.2 In what came to be called the Tanker War, merchant ships suspected of
sustaining the enemy’s war effort were attacked in and outside war zones pro-
claimed by both parties, very often without prior warning.3 Iran and Iraq also laid
naval mines that were set adrift or came loose from their moorings, damaging
third State ships.4 It is estimated that Iran and Iraq attacked more than 400 mer-
chant ships, 31 of which sank and 50 of which were declared total losses.

The Security Council passed four resolutions condemning the attacks on third
State ships.5 It is reasonable to assume that much environmental damage was
caused as a result of these attacks, but this aspect did not receive any media atten-
tion, and there are no scientific or legal assessments available.®

The Tanker War took place shortly after the conclusion of the 1982 UNCLOS
convention. As seen earlier, UNCLOS is one of the most comprehensive environ-
mental treaties concluded thus far.” It lays down the obligation of all States “to
protect and preserve the marine environment” (Article 192), confirms Principle
21 of the Stockholm Declaration (Article 194 (2)), and enacts a framework envis-
aging all types of pollution of the marine environment, whatever the cause:
vessel-source, land-based sources, dumping, exploitation of the seabed, and air
pollution (Part XII).

To what extent the environmental obligations of belligerents, as recorded and
developed in 1982 UNCLOS, continued to operate during the Iran-Iraq conflict is a
complex question. The first hurdle is that since the convention was not yet in force,
the customary status of many of its provisions was hotly debated in the beginning of
the 1980s. Iran for instance, formally stated that it regarded the rights concerning
transit passage and the Exclusive Economic Zone (EEZ) as “contractual” in nature
and therefore not available to non-parties such as the United States and the UK38

The second problem is that during the UNCLOS negotiations, State delegates
had honoured a long tradition of reticence about discussing military uses of the
seas.’ As a result, the term “military activities” appears only once in the Conven-
tion, in the provision listing the optional exceptions from the compulsory third
party dispute settlement system.10 But this does not mean that the Convention
does not regulate military activities at all. On the contrary, some authors contend
that what motivated major military powers throughout the negotiations was pre-
cisely their concern to preserve the freedom to conduct military activities.!! To
what extent this goal was achieved remains a matter of controversy and requires
detailed assessment, article by article.

The uncertainty surrounding the regulation of military activities under the
convention applies, a fortiori, to questions of armed conflict. It is noteworthy that
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the ILC had stressed in regard to its first draft on the law of the sea—which ulti-
mately led to the 1958 Law of the Sea Conventions—that it was only concerned
with “the law of peace.”12 Many authors believe that, like its predecessor treaties,
1982 UNCLOS was drafted mainly for peacetime.13 But this presumption does not
resolve the difficulties, for the Convention contains no provisions on its continua-
tion, modification or abrogation in time of war or armed conflict.

The tactical silence of the final treaty text on military uses of the seas in peace
and war has made it a document that can be invoked to support opposing theories.
One example is the clause that seems to form a leitmotiv of the new law of the sea:
in a few well-known provisions, the Convention rules that the high seas, the EEZ
and the Area—that is, the seabed and ocean floor and subsoil thereof beyond the
limits of national jurisdiction—are reserved for peaceful purposes or uses.
These clauses gave birth to two diametrically opposed positions: one asserting an
outright prohibition of military activities (at least in the Area) and the other
claiming that the “peaceful purposes/uses” clause merely forbids actions in viola-
tion of Article 2(4) of the UN Charter. The latter position, which undoubtedly
coincides more with the opinio juris and State practice, has since gained the upper
hand.!s

Third States were divided on the many legal issues that arose during the
1980-88 Iran-Iraq conflict, including on the relationships between belligerents
and States not directly involved in the conflict. Significantly though, the exercise
of traditional belligerent rights was tolerated to a certain extent. Thus, Iran re-
sorted to measures of economic warfare and several States accepted that she could
exercise the right to visit and search third State merchant shipping.16

Although paralysed by cold-war rivalry, the Security Council managed to pass
several resolutions on the conflict. In some of these, the Council stressed the im-
portance of freedom of navigation in the Gulf and the protection of oil supplies
from the region. In the light of what has been said above on the uncertain rela-
tionship between the law of the sea and military uses, it is noteworthy that the
Council often invoked the law of the sea and even appeared to suggest that free-
dom of navigation needed to prevail over belligerent activities.!”

3.1.2. The 1983 Nowruz Qil Spill, the 1978 Kuwait Regional Convention and
1982 UNCLOS

In 1983, a major incident would draw the world’s attention to another aspect of
the conflict: its devastating impact on the environment. Late February or early
March 1983, Iraqi bombers hit an already leaking Iranian offshore oil installation
in the Nowruz field, about 60 km from the Kharg Island oil port, destroying an
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unspecified number of Iranian oil tankers and oil installations as well as six other
wells nearby.18 The fire raged for weeks, and when the well blew out, 7,000 to
10,000 barrels a day leaked into the Gulf. The spill has been ranked among the
three largest recorded in human history.19 It threatened Bahraini, Qatari and
Saudi desalination plants, and affected other areas beyond belligerent jurisdic-
tion. For instance, fish imports into the UAE were stopped because of oil
contamination of fishing grounds.

The Nowruz oil spill became a turning point in the history of legal thinking
about “war” and the environment. Firstly, it is one of the few instances of docu-
mented State practice with respect to the effect of an ongoing inter-State armed
conflict on the continued application of an international environmental treaty.
The treaty at issue was the 1978 Kuwait Regional Convention for Co-operation on
the Protection of the Marine Environment from Pollution (hereinafter Kuwait
Regional Convention), to which both belligerents and many of the affected coun-
tries in the region were party.20 It contains a provision, Article IX (a) on
“pollution emergencies,” which obligates all Parties to take individually and/or
jointly:

... all necessary measures . . . to deal with pollution emergencies in the Sea Area,
whatever the cause of such emergencies, and to reduce or eliminate damage resulting
therefrom. (Italics added.)

Whether this and other provisions of the Convention remained relevant during
the conflict will be discussed later in more detail. For now, it suffices to mention the
following points. Several attempts were made both within and outside the Conven-
tion’s institutions to work out a temporary and partial cease-fire between
belligerents in order to implement the Kuwait Regional Convention, stop the spill-
age, and remedy the ensuing environmental damage.21 These negotiations failed.
Iraq continued bombing the source of the spill and made its position clear in letters
addressed to the UN Secretary General. In these, Iraq rejected not only calls for a
partial cease-fire so as to allow repairs to the wells,?? but asserted also that:

. . . the provisions of the Kuwait Regional Convention on Cooperation for the Protection of
the Marine Environment from Pollution and the protocol annexed thereto have no effect in

cases of armed conflict. 23

There is no record of any official State reactions to this position. The Security

Council chose not to condemn Iraq explicitly, but instead issued a disappoint-
ingly vague call to:
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... both parties to refrain from any action that may endanger peace and security as
well as marine life in the region of the Gulf. %

Following this incident, the EC commission asked five scholars to study the
problem of the protection of the environment in times of armed conflict. Their
1985 report is—as far as is known—the first academic paper on the subject.25

The experts concluded that Principle 21, as confirmed by Article 192 UNCLOS,
applies in armed conflict between belligerents and third States, and by analogy to
international areas. They maintained that armed conflict gives belligerents no
right to deviate from treaty rules protecting the territorial integrity and the envi-
ronment of third States. They pointed out that violation of environmental
obligations may bring into play the rules of international law on the responsibil-
ity of States regardless of where the damage arose.

As for treaty relations between belligerents, the EC experts stated, inter alia,
that the mere occurrence of armed conflict does not put an end ipso facto to their
treaty obligations in regard to the protection of the environment; that parties to
such conventions have the obligation to ensure that the rules on the protection of
the environment are respected to the greatest extent possible and that in cases of
environmental emergency, all parties, including belligerents, need to co-operate
in its prevention and accept offers of assistance. Finally, the experts believed that
the ICRC or any other impartial humanitarian organisation can offer its services in
this regard.26

Although intended to assist in the consideration of possible initiatives at the
international level,?’ the report does not appear to have led to any such actions, ei-
ther by the EC or by any of its Member States.

Despite the obvious merit of many of its conclusions, the report has several
weaknesses. First, it is important to note that it glosses over the fundamental
changes which the UN Charter brought about in jus ad bellum and neutrality
law.%8 Because the study was done in 1984-1985, the experts could perhaps be
forgiven for thinking that the Security Council would never intervene in the
Iran-Iraq conflict under Chapter VII of the Charter.?® However, it is submit-
ted that the failings of the UN collective security system do not justify
assessing the situation exclusively—as the report does—on the basis of neu-
trality law laid down before the first World War, nor using Switzerland as the
only example of a “neutral” third State.3 Even in cases of Security Council
gridlock, the Charter’s principles remain valid.3! Furthermore, in the
post-Charter era, it would be an oversimplification to equate third States’ atti-
tudes to inter-State armed conflict with the type of neutrality practised by
Switzerland in the first half of this century.32
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Secondly, with respect to the issues raised by the Nowruz oil spill, the EC re-
port asserts that since the Kuwait Regional Convention was negotiated for a
region where tensions were known to exist, the phrase “whatever the cause of such
emergencies” (Article IX) must be taken to include instances of environmental
damage caused during armed conflict.33 This assertion as well as the rest of the
conclusions of this seminal report will be evaluated later in this study.34

Thirdly, it was seen earlier that following Article 237 of UNCLOS, regional con-
ventions, such as the 1978 Kuwait Convention, pre-empt UNCLOS provided that
their provisions are consistent with its general rules.> However, since it predates
the latter, the Kuwait Convention does not contain a provision comparable to Ar-
ticle 192 (nor to Article 194) of UNCLOS enunciating comprehensive and
unqualified duties towards the marine environment.

Whilst acknowledging that the general obligation for States to protect the ma-
rine environment may only be emerging customary law, the EC experts asserted
nonetheless that this principle applies to the environment of neutral States.3®
Many naval lawyers doubt, however, whether the environmental provisions of
UNCLOS can be transported in unqualified form to situations of armed conflict.
One of the treaty’s negotiators, Professor Oxman, points out that Article 192 was
the principled foundation for a much more detailed body of rules that followed it,
explicating its meaning and effect. He believes that applying it to armed conflict
in unqualified form amounts to taking the provisions out of context, ignoring the
lex specialis character of the laws of armed conflict as well as the fact that UNCLOS
was not intended to regulate the latter.3” His views were confirmed by the naval
specialists who drafted the 1994 San Remo Manual. As mentioned earlier, whilst
they agreed that States are under a general duty to protect the marine environment,
they could not agree on creating corollary legal obligations during armed conflict.38

3.1.3. Operation “Praying Mantis,” Customary Law and the Kuwait Regional
Convention

An examination of the legal effects of armed conflict on environmental treaties
can only provide a partial answer to the problem of environmental protection dur-
ing armed conflict. As demonstrated in the previous Chapter, a great part of the
analysis will have to be devoted to the lawfulness of the use of force, both from the
perspective of jus in bello and jus ad bellum. Moreover, international armed conflict
often creates situations that are beyond the immediate reach of the law of treaties,
for the simple reason that not all States involved in the conflict may be bound by
the same treaties. This can be illustrated with Operation Praying Mantis, the U.S.
code name for a military operation carried out against Iran during the 1980-1988
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Iran-Iraq War, which forms part of the Oil Platforms case currently pending before
the 1¢].3°

It is common knowledge that the United States, whilst officially proclaiming
its neutrality in that Gulf conflict, was nevertheless heavily involved in armed
confrontation against Iran. In an effort to deter Iran from attacking third State
merchant shipping, the United States decided in April 1988 to attack an Iranian
frigate and three offshore gas/oil separation platforms belonging to Iran. It later
emerged that the U.S. servicemen were instructed to avoid civilian casualties, col-
lateral damage, and “adverse environmental damage” to every possible degree.
Seen from a U.S. perspective, Operation Praying Mantis was carried out accord-
ing to plan, although Iran claimed that there were several civilian casualties.*

Itis not clear whether any significant environmental damage was caused.*! But
since the operation involved destruction of gas/oil separation platforms, there was
at least a risk of serious marine pollution. If the U.S. raid had caused a serious oil
spill, the ascription of legal responsibility would defy easy analysis. Whilst Iran
and Iraq were undisputedly the main belligerents of the conflict, the U.S. claim to
neutrality status is more tenuous, certainly as far as Operation Praying Mantis is
concerned. Both Iran and Iraq are Parties to the 1978 Kuwait Regional Conven-
tion, which deals with pollution emergencies but which does not contain an
explicit clause to deal with emergencies created by or during armed conflict. In
addition, in the above hypothesis, the pollution emergency in question would
have been created by a State which not only denied involvement in the conflict
between Iran and Iraq but which is not a party to the 1978 treaty.42

3.1.4. The 1991 Gulf War Qil Spill and the 1990 OPRC Convention

It was seen earlier that the 1991 Gulf war oil spill was largely—though not ex-
clusively—caused by deliberate Iraqi actions: the opening valves at Iraqi and
Kuwaiti oil terminals, and the dumping of oil from five Iraqi tankers.*? These ac-
tions were not only highly questionable from a jus in bello point of view, " Iraq was
also identified early on as having unlawfully resorted to the use of armed force in
the first place.45

Whilst the exact size of the oil slick is debated, it is generally regarded as the
largest ever recorded in human history. It destroyed marine flora and fauna, in-
cluding migratory species of birds, and interrupted food chains for all forms of life
in the Gulf. It ruined fishing grounds for many countries in the region, and made
beaches unsuitable for the tourist industry. The oil slick caused serious pollution
of the Kuwaiti and Saudi Arabian coasts, and seriously threatened the latter’s de-
salinisation plants and offshore oil operations.46
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In sharp contrast to the hands-off approach during the 1981-1988 Iran-Iraq
conflict, the 1991 Gulf war oil spill elicited a massive world-wide response. Al-
ready during the hostilities, local teams in Saudi Arabia managed to save
strategic installations from impending disaster.*” After the cessation of hostili-
ties, an enormous environmental assessment and remediation effort got
underway, involving an impressive number of local, regional, bilateral and mul-
tilateral organisations.48

More important for this study is the evidence that States and international or-
ganisations resorted to international institutional mechanisms agreed for
“peacetime.”49 Because of its territorial competence in the region, the instru-
ments and institutions agreed under the 1978 Kuwait Regional Convention were
an obvious candidate for the provision of emergency relief. Unfortunately, its Ma-
rine Emergency Mutual Aid Centre in Bahrain was not able to participate, having
been incapacitated by a prolonged lack of funding. Nonetheless, another regional
mechanism, the Gulf Area Oil Companies Mutual Aid Organisation contributed
successfully with equipment and services.>?

The singular most impressive case was the IMO-led early implementation of the
1990 International Convention on Qil Pollution Preparedness, Response and Co-
operation (OPRC Convention) and associated resolutions. The OPRC Convention
had been signed barely two months earlier and was not yet in force. Although the
Convention was apparently concluded with accidental oil-spills in mind,>! the
IMO considered the Gulf war oil spill to be of the “severity” envisaged in Article 7,
justifying requests for assistance from government agencies in the countries
threatened by the spill.52 The early implementation of this convention, five years
before its official entry into force, provides, together with the Nowruz Oil Spill,
one of the rare instances of State practice on the legal relationship between armed
conflict and environmental treaty law. An evaluation of this case will follow later
in this work.>3

3.1.5. State Submissions in the Advisory Opinions on Nuclear Weapons

In their submissions to the ICJ on the Legality of Nuclear Weapons, States were
fundamentally divided on the question of the continued relevance of IEL during
armed conflict.

Of the States opposing the legality of nuclear weapons, the Solomon Islands
presented the most elaborate case in favour of the persistence of environmental
obligations during armed conflict. To support their conclusions on the illegality
of nuclear weapons, they argued that the use of these weapons was forbidden by
current IEL.>* Their detailed contentions can be summarised as follows:
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First, regarding the operation of international law in general during armed
conflict, they submitted that: (1) State obligations arising from customary princi-
ples and treaty law apply in peace and in war, unless expressly mentioned
otherwise; (2) Hence, multilateral treaties that contain no provisions expressly
excluding their application in times of war, apply in times of war; (3) Multilateral
treaties are not ipso facto terminated by the outbreak of armed conflict; (4) Bellig-
erent parties can only suspend or terminate treaties in their relation with other
belligerents; they are not allowed to do so in relation to neutral States;

Secondly, applied to IEL, it followed according to the Solomon Islands that: (1)
Principle 21 of the Stockholm Declaration, as reaffirmed by the Rio Declaration,
continues to apply during armed conflict; (2) Multilateral environmental agree-
ments continue to apply in times of armed conflict, unless expressly provided
otherwise; (3) Several important environmental instruments establishing de-
tailed régimes for various environmental sectors—i.e., freshwater resources, the
marine environment, biodiversity, climate system and the ozone layer—continue
to apply during armed conflict, since they phrase State duties in unconditional
and general terms and contain no provision to the contrary; (4) The latter agree-
ments have become widely supported and may reflect rules of customary
international law; they establish obligations of such essential importance to the
safeguarding and preservation of the human environment that their violation is
an international crime; (5) Environmental agreements may only be suspended
between belligerents during armed conflict; (6) Environmental agreements may
not be suspended by belligerents vis-a-vis third States.”

Third, the Solomon Islands contended that since any use of nuclear weapons
would violate environmental obligations arising from international custom and
treaty law, their use was forbidden by current IEL. This amounts to a claim that
IEL is not only concerned with States’ peacetime activities, but that it also regu-
lates belligerent activities during armed conflict.

Neither the Court itself, nor States opposing the tenor of the advisory requests
provided a full answer to all of the above principled arguments. As will be seen be-
low in the following two sections,56 the Court accepted the opponents’
submission that the legal questions raised by the request from the UN General As-
sembly deserved a narrow answer, primarily limited to the worst-case scenario of
the use of nuclear weapons.

3.2. The Relationship between Peacetime Law and the Law of
Armed Conflict in General

Since IEL is primarily treaty-based law, a large portion of this study will be de-
voted to examining whether—and if so, how—multilateral environmental
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agreements apply during armed conflict. However, this question cannot be an-
swered without exploring first the place of IEL and the laws of armed conflict in
the international legal order.

It was once believed that the distinction between war and peace was so sharp
that as soon as war had begun, the rules valid in peacetime were replaced by those
of the laws of wars.’” Even if not all wars were formally declared, there was little
discussion that the rules prevailing during war were fundamentally different
from those in peacetime. The relationship between the law of war and the law of
peace was one of leges specialis, superseding the rest of international law.>® To
complete this ideal picture, Grotius wrote “inter bellum et pacem nihil est me-
dium”: there is no intermediate state between peace and war.>®

However, since there were often hostilities without formal recognition of war,
the delimitation between war and peace in State practice was not as clear as the
theory implied.®® The traditional legal dichotomy between war and peace was
challenged by authors such as Schwarzenberger, who introduced the notion of
status mixtus in international law.%! During a status mixtus, third States would be
free to decide for themselves whether they wished to regulate their relations with
belligerents in accordance with the law of peace or the law of war. Although much
written about, the theory was controversial and has never been accepted in inter-
national law. Moreover, it did not solve the question of the delimitation between
war and peace, but added a third State to be demarcated.®?

It was seen in the previous chapter that the importance of the state of war has
declined.3 Particularly since World War II, there has been a shift away from the
traditional concept of war as a phenomenon characterised by the formal com-
mencement of hostilities. Instead, in many instances, use of armed force is limited
in scale, or develops only gradually into a full-blown international conflict. Such
hostilities may resemble traditional wars, but the contending parties may resist
this label because of its incompatibility with the UN Charter.%*

The disappearance of the dichotomy between war and peace raises the question
of whether there is now a new dichotomy between armed conflict and “no armed
conflict” and what its implications are for general international law.

Whilst military lawyers have continued to maintain that the relationship be-
tween general international law, including environmental law and the laws of
armed conflict, was one of lex generalis/lex specialis,65 this assumption has in recent
decades come under scrutiny, both from human rights and environmental legal
perspectives.

Since World War II, the impact of humanitarian law and the development of
human rights law has been such that there is now a core body of fundamental
norms for the protection of the human person, which demands respect from
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States in peace and in war or in situations of armed conflict and of no armed con-
flict. This has been recognised by the IC] in the Corfu Channel and in the
Nicaragua cases, in which the Court stressed the exacting nature of certain ele-
mentary considerations of humanity, applicable in peace and war.%6

Similarly, as seen in the first section of this study, since the 1980s it has been
argued more often that States’ rights and duties with respect to the environment
continue to operate during armed conflict. In this view, armed conflict offers no
excuse for States to deviate from important duties towards the environment aris-
ing from general international law.

These assertions have come to a head in States’ written and oral submissions to
the ICJ regarding the requests for an advisory opinion on the legality of nuclear weap-
ons. Many States opposing the legality of nuclear weapons argued that there exists a
principle of “environmental security” which outlaws the threat or use of these
weapons of mass destruction. They asserted that general international law prohibits
a State from carrying out or authorising activities which damage human health and
the environment and that international obligations for the protection of human
health, the environment and human rights apply during armed conflict.®’

None of the proponents of the legality of nuclear weapons invoked the lex
generalis/lex specialis argument explicitly, although this was implied by their asser-
tions that the principal purpose of environmental treaties and norms was to
protect the environment in time of peace. Thus, the United States argued that
none of the environmental instruments referred to was negotiated with the inten-
tion that it would be applicable to nuclear weapons.68 In addition, she warned that
if the IC] were to decide that the use of nuclear weapons was prohibited or re-
stricted by international environmental agreements or principles, very serious
damage could be done to international co-operation and the development of legal
norms in this area.®® The UK submitted that the real issue before the Court was
whether any rules of human rights or environmental protection could be con-
strued as prohibiting the use or threat of use of nuclear weapons when carried out
by way of legitimate self-defence.”®

In its advisory opinion on the General Assembly request, the IC] took note of
the arguments advanced by the two <:amps.71 Accepting the UK submission it
judged that:

... the issue is not whether the treaties relating to the protection of the environment
are or not applicable during an armed conflict, but rather whether the obligations
stemming from these treaties were intended to be obligations of total restraint during

military conflict.”?

The Court further held:
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... that the most directly relevant applicable law governing the question of which it
was seized, is that relating to the use of force enshrined in the United Nations
Charter and the law applicable in armed conflict which regulates the conduct of
hostilities, together with any specific treaties on nuclear weapons that the Court

might determine to be relevant.”3

The answer given by the Court transcends the issue of the worst-case scenario
of the use of nuclear weapons, for the opinion indicates that the law of armed con-
flict operates as lex specialis with respect to questions of interpretation related to
human rights instruments and environmental obligations arising from general
international law. This follows directly from the Court’s analysis of the human
right to life in armed conflict, which preceded its examination of environmental
obligations. The Court observed that, in principle, the right to not be arbitrarily
deprived of one’s life applies also in hostilities, but that the test of what is an arbi-
trary deprivation of life, needs to be determined by:

... the applicable lex specialis, namely, the law applicable in armed conflict which is

designed to regulate the conduct of hostilities.”*

The Court then turned to environmental law. It accepted that States are under
a general obligation to ensure that activities within their jurisdiction and control
respect the environment of other States or of areas beyond national control.”?
However, it rejected the view that this would entail an obligation of total restraint
in armed conflict or a ban on the use of force in self-defence.”®

The above does not mean that the Court regards environmental law as irrele-
vant in armed conflict. On the contrary, as was seen earlier,”” it has firmly laid to
rest any suggestion that the duty to protect the environment would be of concern
to States only in times of peace:

States must take environmental considerations into account when assessing
what is necessary and proportionate in the pursuit of legitimate military
objectives. Respect for the environment is one of the elements that go to
assessing whether an action is in conformity with the principles of necessity
and proportionality.78

The Court also recalled its recent Order in the Request for an Examination of the
Situation case, in which it concluded that it was “without prejudice to the obliga-
tions of States to respect and protect the natural environment.”’® In the advisory
opinion the Court stressed that:

Although that statement was made in the context use of nuclear testing, it

naturally also applies to the actual use of nuclear weapons in armed conflict.30
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However, the opinion remains vague about how exactly environmental con-
cerns might inform the law of armed conflict. As seen in the previous chapter, the
advisory opinion has been understood as confirming that the requirements of ne-
cessity and proportionality apply to use of armed force both from the perspective
of jus ad bellum and jus in bello.3!

The paragraphs in which the ICJ discusses the need to take environmental as-
pects into consideration during belligerent activities touch on both disciplines.82
Whether the explicit reference to the principles of necessity and proportionality in
this context includes both jus ad bellum and jus in bello is less clear.®3 As for Jus n
bello, the opinion suggests that the new environmental jus in bello provisions of Ad-
ditional Protocol I do not constitute customary law and that limitations on the
causing of environmental damage in armed conflict derive primarily from the ab-
stract principles of the law of armed conflict discussed in the previous chapter.3*

In conclusion, the inference to be drawn from this advisory opinion is that
whilst certain State obligations towards the environment continue to apply dur-
ing armed conflict, they cannot be used to override the law of armed conflict, and
certainly not rights derived from jus ad bellum.

Accordingly, even “massive pollution of the atmosphere and the seas,” which
the ILC has termed an international crime,® could theoretically be justified in
armed conflict provided that, inter alia, the customary requirements of necessity
and proportionally are complied with.

The implications for the worst-case scenario of use of nuclear weapons are de-
bated. As seen before, the majority opinion has been understood by many to
imply, or at least, leave open the possibility that the use of nuclear weapons would
inevitably violate jus in bello, but that their use would nevertheless be justified in
extreme cases of self-defence.®® In his dissenting opinion, Judge Schwebel used
the 1990-1991 Gulf conflict to illustrate circumstances in which the threat of the
use of nuclear weapons might have been justified. He acknowledged though, that
the consequences of their use would have been “catastrophic,” not only for the co-
alition forces and populations, but also for the principles of collective security and
for the United Nations.%”

3.3. The Relationship between Principle 21 and International
Armed Conflict

3.3.1. Armed Conflict, UNCHE and UNCED

The Court’s view on the relationship between general international law and
the laws of armed conflict is supported by an analysis of the relationship between
Principle 21 and armed conflict.
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The starting point of this analysis is that Principle 21 has a general tenor, and
that it can be understood as embracing all types of State “activities,” including
military activities. As seen above, it was recently argued before the ICJ that Princi-
ple 21 applies in peace and in war.3® More specifically, it was asserted that:

... use of the word control indicates that the obligation extends to activities carried
out by States, through, for example, submarines, vessels or aircraft which might

launch a nuclear weapon from an area beyond its national iurisdiction.89

Accordingly, Principle 21 was said to apply to the use of nuclear weapons in
war or other armed conflict.”

It is true that normally the actions of a State’s armed forces should be regarded
as within its jurisdiction or control; hence, State military actions are subject to
the requirement not to cause severe damage to other States or areas beyond na-
tional jurisdiction. But does this include armed conflict?

In the previous chapter it was explained in detail how, as a result of the Viet-
nam conflict, environmental concerns increasingly informed the development of
environmental jus in bello and disarmament law from the 1970s onwards.’! Princi-
ple 21 was formulated at the 1972 Stockholm Conference (UNCHE). This widely
attended international environmental conference was held against the back-
ground of the Vietnam conflict, which brought allegations that the United States
had engaged in a policy of deliberately targeting the environment, sometimes
termed “ecocide.” It may hence seem peculiar that the impact of war on the envi-
ronment was kept off the agenda. The reason is that the issue was considered
politically sensitive: it was feared by the organisers that broaching the problem
would be interpreted as direct criticism of the ongoing U.S. military operations.
This did not prevent the then Swedish Prime Minister Palme from sharply de-
nouncing the omission in his opening statement at the Conference.”?

Nevertheless, the environmental aspects of Vietnam were not totally ignored.
Not only were they discussed at a rival parallel conference held simultaneously in
Stockholm,93 during the official UN conference, Tanzania attempted to break the
silence by proposing the condemnation of :

... the use of chemical and biological agents in wars of aggression the use of which
degrade man and his environment.”*

This initiative failed, and the only principle of the Stockholm Declaration to
deal with armed conflict—albeit implicitly—is Principle 26. Far from
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condemning environmental disruption for military purposes, it places most of the
issues raised by Vietnam in the politically less sensitive context of disarmament
negotiations and the use of weapons of mass destruction:

Man and his environment must be spared the effects of nuclear weapons and all
other means of mass destruction. States must strive to reach prompt agreement, in
the relevant international organs, on the elimination and complete destruction of

such Weapons.95

Twenty years later at UNCED, held in Rio in June 1992, history appeared to re-
peat itself. It was seen in the previous chapter that in the months following the
1990-91 Gulf conflict, the adequacy of existing law with respect to protection of
the environment during armed conflict became the subject of world-wide de-
bate.”® Most of these early debates centred on the adequacy of the environmental
jus in bello, although questions were raised regarding the possible contribution of
general IEL on the subject. In a reaction to the environmental legacy of the
1990-1991 Gulf conflict, the EC had introduced the condemnation of “ecological
crimes” for inclusion in UNCED’s agenda. Since the conference was tasked with re-
viewing and updating the Stockholm Declaration, it was offered an excellent
opportunity to state that Principle 21 would be applicable during armed conflict
as well. But following debates in the UN General Assembly and a preparatory
committee, the main UNCED Committee side-stepped the issue. Although a para-
graph was inserted into Agenda 21, it uses only exhortatory language, which adds
little of substance:

Measures in accordance with international law should be considered to address, in
times of armed conflict, large-scale destruction of the environment that cannot be
justified under international law. The General Assembly and its Sixth Committee are
the appropriate forums to deal with the subject. The specific competence and the role

of the International Committee of the Red Cross should be taken into account.”’

More importantl