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EXECUTIVE SUMMARY
Title: Humanitarian Intervention: Legality of NATO Action in Kosovo
Author: Major Danial D. Pick, United States Army

Thesis: NATO' s use of force in Kosovo was legal and represents a growing
consensus supporting humanitarian intervention.

Discussion: Sovereign authority over territory by a state’s government has been a
defining principle of our international system since the Treaty of Westphaliain 1648.
However, the inviolability of state sovereignty and the primacy of peace and order
have been challenged since WWII through the development of international norms
supporting individual rights and justice. The best example of this was the Nuremberg
Trids.

Increasingly, limits are being placed on a state’ s sovereign power when it comes
to what it can and cannot do to its own people in terms of violations of human rights
as codified in treaties such as the Nuremberg Charter and the Genocide Convention.
The tension between these norms was brought to a head when NATO bombed rump
Y ugosavia for not accepting an agreement that would have slowed, if not stopped
massive human rights abuses. Serb authorities claimed it to be an internal matter and
refused to accept an infringement on their sovereignty. The United States and Europe
saw the human rights violations as so egregious as to supercede sovereignty and even
require military action in accordance with numerous human rights treaties. NATO
acted without a UN Security Council Resolution authorizing the use of force because
they feared a Russian veto, but the UN Charter allows for action by regional security
bodies under Chapter VIII.

After the bombing campaign the UN passed a Resolution authorizing a NATO
civil and security force, Slobodan Milosevic stands indicted for crimes against
humanity in the Hague, and the region has returned to some degree of tense
coexistence. While the ideas of state sovereignty and peace are still the pillars of
international relations, NATO action in Kosovo indicates a new level of support for
the protection of human rights and the use of force to further the cause of justice.

Conclusion: NATO's humanitarian intervention was legal because it was conducted
in order to stop gross violations of human rights and enjoyed broad international
support. The broad support for NATO’ s intervention demonstrates a growing
consensus supporting human rights norms. The danger of such intervention without
UNSC approval lies in weakening the UN Security Council.

U.S. policy makers must first strive to reinforce the growing consensus regarding
human rights and justice so that a state is deterred from violating such norms. The
U.S. must also exhaust diplomatic, economic, and informational means of reaching a
pacific settlement to any violation of human rights. Finally, there must be a
confluence of interests in addition to human rights abuses before conducting
humanitarian intervention, and the U.S. should strive for international consensus
before acting.
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| nt roducti on

On March 25, 1999, NATO war pl anes began a bonbi ng
canpai gn agai nst the fornmer Yugoslavia in hopes of forcing
Presi dent Sl obodan M| osevic’s Governnent to accept a peace
deal that would resolve the grow ng humanitarian crisis in
Kosovo. NATO s decision to intervene mlitarily in order
to prevent further human rights violations has been the
source of heated debate ever since. Wiile there are many
di rensions to the debate, this study seeks to detern ne
whet her NATO s use of force in Kosovo was |egal. The
findi ngs suggest that mlitary intervention was |egal and
that NATO was the right security institution to conduct the
operation under the circunstances. The evidence suggests
that a new normati ve perspective is evol ving concerning
humani tarian i ntervention. The contenporary consensus
i ndi cates norns favoring the protection of human rights are
growing in relative inportance when conpared to normns
respecting traditional state sovereignty. Based upon the
change in relative inportance of these legal norms, this
study finds a grow ng consensus in support of intervention,
particularly when such interventionis militarily feasible

and donestically supportable.



In order to determ ne what the | aw says about NATO s
use of force, Chapter One provides an eval uation of the
relevant international |egal doctrine. |In Chapter Two, the
sel ection of NATO as the security institution of choice
W Il be conpared to both unilateral U S. action and action
sanctioned by the United Nations. Chapter Three di scusses
the conflict between international norns such as state
sovereignty versus individual rights, and international
order versus justice, with a viewto situating NATO s use
of force within the normative context. The eval uation of
NATO s action will conclude wth inplications for U S.
Nat i onal Security Strategy regardi ng humanitarian
i ntervention.

Prior to beginning the discussion of NATO s action, a
brief review of the region’s history will help place the
event in context. Wile the history of the conflict
bet ween the Serbs and Kosovar Al bani ans reaches wel | back
into the Otoman Era, only a brief review of the
contenporary period will be provided in this study.?
Kosovo enjoyed self-rule from 1974 to 1989, at which tine

President Ml osevic termi nated the region’s aut ononous

! For abrief, but balanced historical sketch of the region since Roman times see
http://www.cia.gov/cia/di/products’kosovol/index.html . For a Serbian Orthodox perspective of the
historical significance of the region see http://www.decani.yunet.com/kip.html .

http://www.al banian.com/main/countries/kosoval/index.html provides a Kosovar Albanian view of the
region’s history.




status. One interpretation is that the decision to
term nate autononous status was nmade out of fear that the
Kosovar Al bani ans woul d seek i ndependence or annexation by
Al bani a. Anot her perspective is that Yugoslav President
Sl obodan M| osevic wanted to be associated with the Serb
nationalists’ canpaign in order to stay in power, and
therefore ordered the term nati on of Kosovo’s autononous
status. In response to the Serb decision, the Kosovars,
who made up 90% of the region’ s popul ation, pursued
peaceful calls for autonomny.?

While the international community supported
i ndependence for the major republics, such as Sl oveni a,
Croatia, Bosnia, and Macedonia, it did not support such a
nove for sub-regions |ike Kosovo. As a result, the
situation in Kosovo was not part of the negotiations at
Dayt on, and tensions continued to nmount. In 1998, the
Kosovo Liberation Arny (KLA) began resorting to viol ence
and called for independence from Serbia. The violence
began after Bel grade had nmade |ife m serable for the
Kosovar Al bani ans and precluded any political change. One
coul d argue that the Serbian crackdown which foll owed was

not a response to the KLA as nuch as it was a deliberate

2 The question as to which side first resorted to acts of violence is a matter of much debate and is not
addressed in this paper.



and preplanned effort to get rid of the Al banians in
Kosovo. Regardless of the relationship of events, once
vi ol ence broke out the humanitarian situation in Kosovo
deteriorated rapidly.?

In response to the deteriorating humanitarian
situation in Kosovo, the UN Security Council (UNSC) passed
UNSC Resol ution (UNSCR) 1160 on March 31, 1998. The
resol ution placed an arns enbargo on Serbia (including
Kosovo), and called on both sides to seek a politica
solution to the conflict.* The resolution also stated the
core, and sonmewhat conflicting, issues of this crisis, when
it called for respect for the territorial integrity of
Serbia on the one hand, and protection of the rights of the
Kosovar Al bani ans on the other.®

On Septenber 23, 1998, the UNSC adopted UNSCR 1199
which called on both sides to inplenment a cease-fire and
“improve the humanitarian situation and to avert the

i npendi ng hunmani tarian catastrophe.” °

The | anguage of the
resol ution was very strong i ndeed. For exanple, it said

that the UNSC was “deeply concerned by the rapid

3 Ambassador Richard Holbrooke provided the background leading up to the crisisin Kosovo during a
lecture presented on April 7, 1999 at Princeton University.
* UN Security Council Resolution 1160 adopted March 31 1998,
ghttn://www.un.orq/Docs/scres/1998/sr&s1160.htm accessed October 21, 2001)

Ibid.
® UN Security Council Resolution 1199 adopted September 23, 1998, (downloaded from
http://www.un.org/Docs/scres/1999/99sc1244.htm, October 21, 2001)




deterioration in the humanitarian situation.alarned at the
i npendi ng humani tari an cat astrophe and enphasi zi ng the need
to prevent this.deeply concerned by the reports of

i ncreasing violations of human rights and of internationa
humani tari an | aw, and enphasi zi ng the need to ensure that
the rights of all inhabitants of Kosovo are
respected..affirmng that the deterioration of the
situation in Kosovo, Federal Republic of Yugosl avia,
constitutes a threat to peace and security in the region.” ’
Furthernore, the resolution concluded that the UNSC

“deci des, should the concrete neasures demanded in this
resol ution not be taken, to consider further action and
additional measures to maintain or restore peace and

stability in the region.” 8

The parties failed to conply
with the UNSCR and the situation continued to deteriorate.
I n Cctober 1998, US Ambassador to the UN, Richard
Hol br ooke, backed by the threat of NATO force, obtained a
tense cease-fire, whereby unarned observers fromthe
Organi zation for Security and Cooperation In Europe (OSCE)
were placed in Kosovo to nonitor the cease-fire. Both the

KLA and the Serbs violated the terns of the cease-fire, and

on January 17, 1999, 45 Kosovars were massacred at Racak.

"1bid.
8 bid.



The Chief Justice of the International Tribunal tried to
visit the site of the alleged nassacre, but was turned away
at the border by Serb authorities. In an attenpt to broker
a political settlenment, the parties gathered in France for
negotiations. A two-week recess was called after neither
side agreed to the proposed settl enent.

On March 18, the Kosovars signed the Ranmbouill et
Accords under significant pressure. The Accords contai ned
three major provisions. The first called for denocratic
sel f-governnment in Kosovo, but not independence. The
second regarded security, and called for the deploynent of
international troops and the withdrawal of many Serb forces
from Kosovo, while the third contained a nmechani smfor
final settlement after three years.® The Serbs refused to
sign the Accords, considering them an unacceptabl e
i nfringenent on their national sovereignty.

On March 20, in an environnent of increasing tensions,
t he OSCE observers were wi thdrawn from Kosovo. Over the
next several days, U S. Special Envoy Anbassador Richard
Hol br ooke made two trips to Belgrade in an attenpt to
secure an agreenent from President M| osevic, and to make

cl ear the consequences of a failure to agree. President

® Understanding the Rambouillet Accords March 1, 1999, (downloaded from
http://www.state.gov/wwwi/regions/eur/fs 990301 rambouillet.html , October 18, 2001). For acritical non-
U.S. government perspective on the Accords see http://www.accuracy.org/press_rel eases/PR042899.htm).




M | osevic was adamant in his refusal to allow NATO
peacekeepers into Kosovo. 1In the face of this refusal, the
growi ng reports of human rights violations, and the

i nternal displacenment of sone 300, 000 Al bani ans, NATO t ook

the decision to begin bonbing on March 25, 1999.1°

10 Ambassador Richard Holbrooke on April 7, 1999 at Princeton University.



Chapter One: Wat Does International Law Say?

| nt roducti on

To determ ne what international lawis relevant to
this situation, one nust |ook to the pertinent treaties and
customary international |aw governing the use of force and
human rights. In so doing, one finds the UN Charter as the
cornerstone docunment. In addition to the UN Charter, there
is the Nurenberg Charter, the International Covenant on
Cvil and Political Rights, the International Covenant on
Econom c, Social, and Cultural R ghts, the Convention on
CGenoci de, and some twenty other major nultilateral treaties
in force in the field of human rights. There is also a web
of decl arations, such as the Universal Declaration of Human
Ri ghts, which many argue has assuned the status of
customary international law. It is within this body of
I nternational Law that the question of the legality of

humani tarian intervention will be argued.

The United Nations Charter

The argunent agai nst the use of force is built around
Article 2 (4) of the UN Charter which states that “All
menbers shall refrain in their international relations from

the threat or use of force against the territorial



integrity or political independence of any state, or in any
ot her manner inconsistent with the Purposes of the United
Nations.” ' The only exception to this rule is found in
Article 51 of the Charter, which allows for the right of

sel f-def ense agai nst an aggressor, either by the victim

2 \Wiile a state is allowed

state, or by a group of states.?!
to react to aggression in self-defense, keeping in mnd the
tenets of necessity and proportionality established in 1842
by the “Caroline” case, this allowance is only nmade until
the UNSC can neet and take action.?

The UNSC s power is spelled out in Article 39, whereby
“the Security Council shall determ ne the existence of any
threat to the peace, breach of the peace, or act of
aggressi on, and deci de what neasures shall be taken in
accordance with Articles 41 and 42, to maintain or restore

4 Article 41 outlines

i nternational peace and security.”
t he neasures not involving force that are available to the
UNSC, such as the arns enbargo directed in UNSCR 1160.
Article 42 enpowers the UNSC to “take such action by air,

sea or land forces as nmay be necessary to maintain or

11 «The United Nations Charter’ in Barry E. Carter and Phillip R. Trimble, International Law, 2" ed.
glz\lew Y ork: Aspen Publishers, 1995), p. 1302.
Ibid.
13 Carter and Trimble, p. 1291-1293.
14 The United Nations Charter, http://www.un.org/aboutun/charter/index.html, November 4, 2001.




restore international peace and security,” ® just as it did
agai nst Korea in 1950 and Iraq in 1991 when there were
clear acts of aggression. Wile the Charter calls for the
pronoti on of human rights, and other very inportant

obj ectives, they are all subordinated to the maintenance of
peace and security.

The restatenent by L. Henkins sumrarizes the Charter’s
position on the use of force: “Peace was the paranount
value. The Charter and the organi zation were dedicated to
realizing other values as well — self-determ nation
respect for human rights, econom c and soci al devel opnent,
justice, and a just international order. But those
pur poses could not justify the use of force between states
to achieve them they would have to be pursued by other
means. Peace was nore inportant than progress, and nore
i nportant than justice.war was inherently unjust.” 1°

The argunent is straightforward according to the
Charter: the use of force is unlawful, except by a
sovereign, or group of sovereigns, in self-defense against
an act of aggression, and then only until the UN Security

Council is able to neet and deci de whether force is

required to restore international peace and security.

15 .
Ibid.
18|, Henkins, “The Use of Force: Law and US Policy,” in Carter and Trimble, p. 1303.

10



Serbia did not violate the sovereignty of any other state,
and the Security Council stopped short of authorizing the
use of force against it. Any alleged acts of human rights
vi ol ati ons, however terrible they m ght be, do not
authorize a state or collective security organi zation to
vi ol ate the fundanental rule of the UN Charter forbidding
wars of aggression agai nst sovereign states.

On the other hand, there are several argunents in
favor of humanitarian intervention. The first argunent
concerns the right to self-defense. The Security Counci
passed several resolutions that deened Serbia s actions a
threat to peace and security. By doing so, the UNSC
recogni zed the effect of Serbia's actions as extending
beyond its borders and threatening the sovereignty of its
nei ghbors. The UNSC resolutions called on Serbia to take
specific actions to renmedy the situation, which it did not
take. Serbia was, therefore, explicitly in violation of
UNSC Resol utions concerning international peace.!’
Therefore, the states neighboring Serbia and threatened by
its actions could exercise their right of self-defense

under Article 51. Furthernore, they could call on others,

" Fred Halliday, “Are NATO Actions Prudent and Are They Legal,” Irish Times, April 1, 1998,
http://www.ireland.com/newspaper/opinion/1999/0401/opt3.htm.

11



such as NATO for collective self-defense until the UNSC
was able to neet and deci de on appropriate action.

The second argunent hinges on the idea that it is
| egal to intervene when serious violations of humanitarian
| aw occur. Since 1945, there have been over twenty
multilateral treaties signed in the field of human rights,
all of which create legally binding obligations for the
nations that are parties to them The nost inportant of
these is the UN Charter itself. Article 55 of the UN
Charter calls for “the creation of conditions of stability
and wel | -bei ng which are necessary for peaceful and
friendly rel ati ons anong nati ons based on respect for the
principle of equal rights and self-determ nation of
peoples.”?® Articles 13, 55 and 56 charge the UN with
“pronoting universal respect for, and observance of, human
rights and fundanental freedons for all w thout distinction

as to race, sex, |language, or religion.” °

The Nurenmberg Charter
In addition to the UN Charter, the Nurenberg Charter
stands as a mlestone in the devel opnent and codification

of international |aw pertaining to the use of force and

18 The United Nations Charter, p15.
19 bid.

12



hel ps build the case for humanitarian intervention. The
Nurenmberg Charter and trials established inportant
precedents both for the general norns |imting a state’s
use of force and for the responsibility of individuals.

The Charter codified three categories of crines. The
first category is crines against peace, which include
pl anning, initiating or waging a war of aggression. The
second is war crinmes, nanely violations of the |aw or
custonms of war, including nurder, deportation of a civilian
popul ati on, nurder or ill-treatnment of prisoners of war,
and wanton destruction of cities, towns or villages not
justified by mlitary necessity. The third is crinmes
agai nst humanity, namely nurder, exterm nation,
ensl avenent, deportation, and other inhunane acts comritted
against a civilian popul ati on, whether or not in violation
of the domestic |aw of the country where perpetrated. ?°
Per haps the nost significant achievenent of the Nurenberg
Charter was that it pierced the veil of state sovereignty

and hel d individuals responsible.

20 The Nuremberg Charter in Carter and Trimble, p. 1300.

13



The Convention on the Prevention and Puni shnent of the
Crinme of CGenoci de

In addition to the Nurenberg Charter, in Decenber
1948, the UN General Assenbly passed a resolution that

proposed a Convention on the Prevention of Genocide for

signature and ratification by nmenber states, which entered
into force in January 1951. The Genoci de Convention
further strengthens the human rights regine by requiring
signhatory countries to “undertake to prevent or punish”
perpetrators of genocide, effectively establishing an
obligation to act.?! This further erodes the protection

of fered by the sovereignty defense. For exanple, the
International Crimnal Tribunal for the forner Yugoslavia,
which traces its roots to the Nurenmberg Tribunal, is
pursuing its cases against certain individuals charged with
viol ati ons of humanitarian |aw, including genocide.??> It is
inportant to note that at the time NATO took the deci sion
to bonmb, the international community refrained fromcalling
the human rights violations occurring in Kosovo “genocide,”

preferring instead to call thema “hunmanitarian

2L Convention on the Prevention and Punishment of the Crime of Genocide,
http://www.unhchr.ch/html/menu3/b/p_genoci.htm accessed February 27, 2002.

22 The former Y ugoslav President Slobodan Milosevic stands indicted for crimes against humanity and
violations of the laws or customs of war for acts perpetrated in Kosovo and elsewhere. Histrial, which
began in February 2002, represents the first time that a head of state has been brought before an
International Criminal Tribunal (ICT). For moreinformation regarding the ICT for the former Y ugoslavia
see http://www.un.org/icty/index.html

14



catastrophe.” By not using the term “genocide,” states
retained flexibility as to how to respond to the crisis.

The significance of the Nurenberg Charter, the
Genoci de Convention, and the ongoing actions of the
International Crimnal Tribunal are that they clearly
define certain violations of international human rights | aw
as illegal, and renove the time-honored protection of
sovereignty as a viabl e defense.

A counter-argunment to this is that even if the parties
in the fornmer Yugoslavia were guilty of violating
international human rights law (IHL), it would not justify
NATO s attack. The Nurenberg Charter considers Crines
agai nst Peace, nanely “planning, preparation, or waging a
war of aggression, or a war in violation of international
treaties” to be illegal.?® By waging an air war against the
former Yugoslavia, it could be argued that NATO was guilty
of Crines agai nst Peace. However, this is a weak counter-
argunent since NATO s action, like that of the Allies in

Wrld War 11, cannot be described as a war of aggression.

I nternational Judicial Options

Rat her than mlitary intervention, perhaps the

appropriate judicial body should have dealt with

15



al l egations of violations of international human rights | aw
(IHL). This brings up the issues of the conpetence of the
courts to hear such a case and the tineliness of judicial
action. The UN Security Council established the
International Crimnal Tribunal for the former Yugoslavia
and vested it with jurisdiction over many of the crines
all eged to have taken place within the fornmer Yugosl avia.
Thus, the court certainly enjoyed subject natter
jurisdiction. However, could sufficient evidence have been
gathered in a war zone to allow the court to conpetently
hear the case? Furthernore, could the accused have been
brought before the court? One could argue that years from
now per haps the evidence could have been gat hered, the
accused apprehended, and the cases heard, but what of the
tinmeliness of the judicial process?

The Tribunal was incapable of stopping the ongoing
vi ol ations of humanitarian |l aw, nor bring the accused and
the necessary evidence before the court in such a way as to
affect the ongoing violations. Therefore, one nust
conclude that while the court could eventually obtain
conpetency to try cases and effect international |aw after
the fact (which it is indeed doing), it lacked the ability

to enforce the law at the tine the alleged violations were

23 The Nuremberg Charter, Carter and Trimble, p. 1300.

16



occurring. The lack of tinely judicial recourse supports
the notion that humanitarian intervention may be necessary,
and therefore | egal, where international human rights |aw
is clearly being violated contrary to the UN Charter, the
Nurenmberg Charter, and countless other Human Ri ghts

treaties, resolutions, and decl arations. ?*

Recognition of Statehood

Paul WIllianms, a renowned | egal scholar, who served as
a legal expert inthe US. Departnment of State and is a
Prof essor of International Law at Anerican University,
makes anot her argunent supporting NATO intervention in the
Bal kans. He argues that the former Yugoslavia was still in
t he process of breaking up or “dissolving.” Since the
international community did not recognize Serbia as the
Successor State to the former Yugoslavia, it did not enjoy
full rights of sovereignty and territorial integrity under
international |law. Therefore, concerns relating to
illegitimate interference in “internal affairs” were
mnimzed.?® In addition to withhol ding recognition due to
the dissolution of a state, recognition nmay al so be

w thheld if the new state is not deened to be fulfilling

24 At the time NATO was deciding on a course of action some 300,000 Albanians had already been forced
from their homes, establishing a clear pattern of violation of international human rights law.
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its international obligations. For exanple, the U S
wi t hhel d recognition of the USSR the PRC, and Vietnamfor
some tinme on this basis.

On the other hand, according to the Montevideo
Convention of 1933, ratified by sixteen Wstern Hem sphere
countries, including by the US, a state shoul d possess the
follow ng: “(a) a permanent popul ation; (b) a defined
territory; (c) a governnent; and (d) the capacity to enter

into relations with other states.”?®

According to this
definition, the entity of the forner Yugoslavia is a state,
with its governnent in Belgrade, and thus entitled to
treatment as such. Furthernore, Kosovo has been a part of
Serbia since early in the twentieth century, and was not
even a separate republic such as Bosnia, Slovenia, and
Croatia. Since Kosovo never enjoyed official status as a
separate republic, nor did the international conmunity
support its independence, it was inproper to question the
| egitimacy of the Bel grade governnent and its entitl enent
to the protections of a sovereign state.

Even if one accepts that Serbia net the standards for

st at ehood establi shed under the Mntevideo Convention, the

i ssue of whether Serbia could claimto be the successor

25 paul Williams, Legal Basis for NATO Military Action Taken Against Serbia/Montegnegro, April 1,
1999, http://www.balkanaction.org/media/legal 499.html , p. 1.
%Carter and Trimble, p. 457.
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state to Yugoslavia remains. The Badinter Comm ssion,

whi ch consi sted of senior European jurists charged with
arbitrating the status of Yugoslavia and its republics,
establ i shed that Yugoslavia was indeed dissolving into its
constituent parts, rather than suffering fromthe secession
of sone of its republics. However, the Comm ssion did not
take an authoritative position on which newy independent
state, if any, would have the right to clai msuccessorship
to Yugosl avi a. 2’

Wil e the Badinter Conmi ssion failed to identify the
specific parts into which Yugosl avia was dissolving, the
case can be made that Kosovo shoul d have been consi dered
one of those parts and afforded the opportunity for self-
determ nation as allowed for under the UN Charter and the
1974 Yugosl av Constitution. Kosovo functioned at the
federal level as a de-facto republic within the Yugoslav
systemuntil the term nation of its autononous status by
Presi dent Sl obodan Ml osevic.?® Since the 1992 Constitution
only nmentions Serbia and Montenegro, and Serbia' s claimto

Kosovo is tenuous at best, then Kosovars have a legitinate

27 Noel Malcolm, “Kosovo and Bosnia: Three Points,” Bosnia Report, (London, Mar/May 1998), p. 10-11.
For more on the recognition of states and the requirements for statehood set forth by the EU for the former
republics of Yugoslavia, see European Journal of International Law, Vol 4 (1993), No. 1at
http://www.gjil.org/journal/V ol4/Nol/art4.html.

28 The amended 1992 Y ugoslav Constitution, which makes no mention of Kosovo as an autonomous
region, is generally considered to have been forced through the Kosovo Assembly illegally.
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| egal case for self-determ nation since the forner

Yugosl avi a no | onger exists.

Law as Process

Yet anot her doctrinal argunent that may support
humani tari an intervention considers |aw as process.
Essentially, bad |aws nust be broken and repl aced by new,
better, ones. Mchael J. dennon, a Professor of
I nternational Law and fellow at the Wodrow WI son Center,
who al so served as a legislative assistant on the Senate
Foreign Relations Conmttee, argues that |aws are
constantly being broken and new ones established in
accordance with new norms.?°

The international law reginme is strengthened when
“bad” or “anachronistic” |laws are chall enged and “new | aws
better suited to the contenporary context are nade. One
could argue that this is what happened wi th NATO action in
Kosovo. Sone argue that NATO may have broken international
| aw by bombi ng Serbia, but when Russia proposed a UNSC
Resolution to halt the bonbing, it was resoundingly
defeated. The international conmmunity al so viewed the NATO
action positively for the nost part. This could be

interpreted as approval by the international conmunity for
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NATO s new “states practice” and thus consi dered new

customary international |aw. 3°

Concl usi on

To sunmari ze, the Nurenberg Charter and Genoci de
Convention clearly renoved the tinme-honored protection of
state sovereignty as a defense agai nst crinmes agai nst
humani ty by hol di ng individuals responsible for their
actions. However, the neans by which an individual shoul d
be brought to justice for such violations nust be carefully
consi der ed.

According to the UN Charter, only the UN Security
Counci| may authorize the use of force as the neans to
resol ving breaches of human rights |aw. The exception
being that states may act under their treaty obligations
until such tine as the UNSCis able to neet and determ ne a
course of action. Had the international comunity referred
to the human rights violations as genocide, this would have
triggered obligatory action by signatory states, which
woul d have rendered NATO s action | egal under international
| aw. However, by not calling the crinmes genocide, NATO s

action would only have been legal if it were attacking in

29 For further discussion of international norms and their relationship to law see Chapter Three.
30Michael J. Glennon, “The New Interventionism,” Foreign Affairs, (May/June 1999), p. 2-4.
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sel f-defense. Therefore, the forner Yugoslavia should only
have been attacked if it had first attacked another state.
While the UN Security Council identified the actions taking
pl ace within the forner Yugoslavia as threats to

i nternational peace and security, it stopped short of

aut hori zing the use of force because China and Russia would
have vetoed such a Resolution. The Security Council thus
inmplied that diplomatic nmeans shoul d have been pursued
rather than arned intervention to bring any human rights
violators to justice.

However, the argunment that law is process and changes
to reflect new international norns seens to hold true in
this case. Wiile the UNSC did not initially authorize
mlitary intervention, on 10 June 1999, it passed UNSCR
1244 authorizing the deploynent of civil and security
forces under Chapter VII of the UN Charter.3 Such
i nternational consensus regarding the need for wthdrawal
of Serbian mlitary, security and paramlitary forces, the
protection of human rights, and the establishnment of a
significantly autononous Kosovo region seens to legitimze
t he means by which these ends were achi eved. The nost

conpel i ng aspect of this argunent is that it reconciles

31 United Nations Security Council Resolution 1244 adopted June 10, 1999
http://www.un.ora/Docs/scres/1999/99sc1244.htm, accessed November 15, 2001.

22



law with reality by acknow edgi ng | aw as a dynam c process,

rather than as a static framework.®?

Thi s argunment suggests
that wiwthin the international |egal process, new norns
regardi ng humanitarian i nterventi on may be energing.

Havi ng explored the rel evant international |ega
doctrine with regard to humanitarian intervention, Chapter

Two of the study will focus on the rel evant security

i nstitutions.

32 While the will of the international community may have been accomplished by NATO’ s action as
legitimized by the defeat of Russia’' s proposed UNSC Resolution to halt the bombing and the passage of
UNSC Resolution 1244, which legitimized NATO'’ s action ex post facto, one must acknowledge that the
supremacy of the UNSC was challenged. For further discussion regarding the UN and NATO see Chapter
Two.
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Chapter Two: WAas NATO the Right Institution?

| nt roducti on

For the purposes of this paper, three institutiona
options for mlitary intervention in Kosovo will be
considered: nmultilateral (UN), regional (NATO, and
unilateral (US). Since the UNis the premer nultilatera
organi zation in the world today, UN-sanctioned action is
often seen as the nost legitimte and the nost legal. One
need not | ook past the exanple of Irag in 1991 to see how
the UN can legitimately and legally act within the
framework of the Charter to resolve a “breach of
i nternational peace and security.” In the case of Iraq,
t he UNSC passed a series of resolutions beginning with a
condemmation of Iraq’ s invasion of Kuwait and a demand for
it to withdraw. Then the UNSC net hodi cally increased
international pressure on Iragq to conply, first by invoking
its authority under Article 41 to order an economc
enbargo, then by adding maritinme and air enbargoes.
Finally, the UNSC authorized nenber states to take “al
necessary neans” to restore peace under Article 42 of the
UN Charter, which allowed a US-led coalition of states to
conduct the Gulf War, thereby restoring the territorial

integrity of Kuwait. The UN actions enjoyed nearly
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uni versal approval by the 184 nenber states of the UN, and
one could argue that it has becone the blueprint for the

legitimate use of force by the international comunity.

Mul tilateral Option (United Nations)

Wil e the case of the fornmer Yugoslavia differs in
that it did not invade a nei ghboring state, one could argue
that its actions in Kosovo and the cross-border flow of
refugees represented a threat to peace and security. 1In
fact, that is what the UNSC called the runmp Yugoslavia’'s
actions in UNSC Resolution 1199, which it passed in
Sept enber 1998. The Council al so demanded a cease-fire and
an inprovenent in the humanitarian situation in the sanme
resolution.® The authorities in Belgrade failed to conply
with the UNSC Resol utions. Had the UNSC proceeded with a
resol ution authorizing nenber states to use “all necessary
nmeans” to restore peace, the ensuing mlitary intervention
woul d have enjoyed the cloak of legitimcy provided by the
UN Security Council, and would have been | egal under the UN
Charter.

A counter-argunent to the UN-authorized use of force
woul d be that Russia was allowed to deal brutally wth the

Chechens while the world | ooked on. The situation in
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Chechnya was correctly treated as an internal natter, while
the Serbs were unfairly singled out for attenpting to
suppress a terrorist group. Therefore, the UNSC Resol ution
aut hori zing humanitarian interventi on woul d have been
little nore than another exanple of the five permanent
menbers of the Council establishing one standard for
t hensel ves and another for the rest of the world.

However, a very strong case can be made for
UN- sponsored humanitarian intervention, despite the
counter-argunents. What if the five permanent nenbers of
the Security Council cannot reach a consensus on a
resol ution authorizing the use of force for humanitari an
reasons? In the case of the former Yugoslavia and the
situation in Kosovo, such a resolution was never proposed
because Great Britain, the US and France feared a Russian

vet o.

Regi onal Option (NATO

In the case where a consensus cannot be reached within
the UN, was humanitarian intervention conducted by a
regi onal security organization |legal and legitimte w thout
specific authorization by the UNSC? The UN Charter

provi des a mechanismfor legitimzing arnmed NATO

33UN Security Council Resolution 1199, adopted September 23, 1998.
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intervention. Regional arrangenents are expressly
permtted under Chapter VIII of the Charter, where Article
52(1) clearly states that “nothing in the present charter
precl udes the existence of regional arrangenents or
agencies for dealing with such matters relating to the
mai nt enance of international peace and security as are
appropriate for regional action, provided that such
arrangenents or agencies and their activities are
consistent with the Purposes and Principles of the United
Nati ons.” 34

That said, Article 53 of the Charter prohibits
enforcenment action, as distinguished fromaction in self-
def ense, by regional agencies w thout UNSC aut horizati on.
According to Frederic Kirgis, a Professor of International
Law at Washi ngton and Lee University, “lIn 1962 the
I nternational Court of Justice said that enforcenent action
is coercive action in the context of Chapter VII, which
deals with threats to the peace, breaches of the peace and
acts of aggression. |[If the NATO action was designed to
coerce the Yugoslav Governnent to accept the allied peace
pl an for Kosovo, it would require UNSC authorizati on under
Article 53. On the other hand, if the NATO action is

designed to ensure humanitarian relief for the people of

34 |bid.
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Kosovo or nerely to help themrepel arnmed aggression, one
could argue that a Security Council resolution nay not be
necessary.” 3°

Therefore, there are two argunents for |egal and
| egitimate NATO action in Kosovo w thout UNSC approval .
The first argunment is for limted humanitarian intervention
to aid groups exposed to great danger or held captive. The
argunent is strongest when a nation is acting to protect
its own nationals, as in the case of Israel when it raided
the airport in Entebbe, Uganda, in 1976 to rescue its
nationals. The extended argunent put forth by Frederic
Kirgis is that “in exceptional cases where peaceful neans
of alleviating a humanitarian crisis inflicted by a state
on its own nationals have failed, and where the Security
Counci | has recognized a threat to international peace,
forceful intervention would be lawful so long as it is
proportional to the situation.” 3°

In addition to the limted humanitarian intervention
argunent, there is the argunent of collective self-defense.
The right to self-defense is provided for by Article 51 of

the Charter, if the Security Council has not acted to dea

with an arned attack. Wiile the traditional interpretation

35 Frederic L. Kirgis, “The Kosovo Situation and NATO Military Action,” March, 1999,
http://www.asil.org/insights/insigh32.htm.
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of Article 51 was the right of states to self-defense, one
could argue that it is also applicable to oppressed groups
seeking self-determnation. |f the Kosovars are seeking
self-determnation and the international community is
wlling to recognize them then they have the right to
defend thensel ves and to call upon NATO, or other states
and organi zations for collective self-defense.?

The counter-argunent to self-defense is that, as
nationals of the sovereign state of Yugoslavia, the
Kosovars had no right to self-defense. Such an
interpretation of Article 51 was never even consi dered by
the framers of the Charter. Mreover, it is the forner
Yugosl avia which has the right to self-defense agai nst NATO
aggression, and to call upon other states, such as Russi a,
for collective self-defense. Furthernore, international
support for external military intervention in support of
sel f-determ nati on has | essened sharply since the passing
of the colonial era.3®

Turning fromthe | egal argunments for and agai nst NATO
as the institutional choice, the legitimcy of the NATO

option will now be discussed. One could argue that NATO s

3% |bid. There are numerous examples of such forceful intervention, including European intervention in the
g)ttoman Empire in the 19™ century, whereby Serbia obtained itsindependence.
7 .
Ibid.
38 A notable exception to the decline in international support for self-determination is the international
community’s effort in East Timor, which followed NATO’ sintervention in Kosovo.
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action in the Bal kans enjoyed a high degree of |egitimcy
for several reasons. First, nmenber states tried to reach a
peaceful resolution by using OSCE nonitors in Kosovo per
UNSC resol utions, and then by sponsoring peace talks in
France. Second, NATO is a credible collective security
organi zati on authorized by Chapter VIII of the UN Charter,
and acting to preserve stability inits region. Third,
UNSC Resol utions 1160 and 1199, as well as various human
rights treaties and declarations, legitimze NATO

i ntervention.

The argunents agai nst NATO | egitimacy point out that
NATO s use of force beyond the borders of its nenber-states
places it in a position of fundanmental conpetition with the
UN. Thus, to accept NATO s action as legitinate is to de-

legitinize the UNSC as the security body of choice.?*®

Unilateral Option (United States)

Suppose that NATO s ni neteen nenber states had fail ed
to reach a consensus on action in the Bal kans. Wuld
uni l ateral humanitarian intervention by one or nore states
have been |l egal and legitimate? Unilateral action |acks
the legality and legitimcy conferred upon regional

organi zations by Chapter VIII of the Charter. However,
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the sane argunents of limted humanitarian intervention and
self-defense could still be made for unilateral action.

The international |egal conmunity has w dely accepted
that the UN Charter does not prohibit humanitarian
intervention by use of force strictly limted to what is

9 The case of Israel’s raid on

necessary to save |ives.*
Ent ebbe stands as the prine exanple of unilateral
humani tarian intervention. Professor Henkin el aborates on
humani tari an i nterventi on by saying that an outside state
has “a right to |liberate hostages if the territorial state
cannot or will not do so. It has not been accepted
practice, however, that a state has a right to intervene by
force to topple a governnment or occupy its territory even
if that were necessary to ternminate atrocities or liberate
det ai nees. Entebbe was acceptabl e, but the occupation of
Canbodi a by Vietnamwas not. The US invasion and
occupation of Genada, even if in fact designed to protect
the lives of US nationals, also was widely challenged.” *
However, W M chael Reisman, a distinguished Professor
of International Law at Yale University and an expert on

human rights |aw, goes further towards justifying broader

uni | ateral action on behalf of human rights by arguing that

39 Jeffrey Laurenti, United Nations Association of the United States of America Newsletter, April 1999, p1.
j‘i L. Henkins, “The Use of Force: Law and US Policy,” in Carter and Trimble, p. 1305-6.
Ibid.
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“since rights without renedies are not rights at all,

prohi biting the unilateral vindication of clear violations
of rights when nmultilateral possibilities do not obtain is
virtually to ternminate those rights.” 42

One could al so argue that since the UNSC has
identified the runp Yugoslavia s actions as a threat to
regi onal peace and security, neighboring states that are
threatened by the flow of refugees have the right to self-
def ense under Article 51. Those nei ghboring states could
then turn to other states such as the US and call for
col |l ective sel f-defense.

Unil ateral action in support of humanitarian
intervention or collective defense would be the nost
difficult to legitimze of the three options eval uated
here. However, that does not nmean that a |imted
uni |l ateral use of force could not be legitimzed, such as
that by a country to free its own nationals. However, had
the U S. intervened unilaterally to stop violations of
human rights in the former Yugoslavia, it would have been
very easy to build a case against it. For exanple, the

argunent against the legitimcy of such an action would

have been that the governnent in Bel grade was dealing with

42 W. Michael Reisman, “Sovereignty and Human Rights in Contemporary International Law,” American
Journal of International Law, 84, (1990), p. 866-876.
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an internal situation, and while it was a grisly interna
conflict, there were Serb casualties as well as Kosovar.
Al so, Serbia had not violated the territorial integrity of

any of its neighbors.

Concl usi on

Clearly, the institution of choice is the UN Security
Council when it cones to the legitimte use of force. Had
the UNSC aut hori zed “all necessary neans to restore peace

and security,” NATO s action would have had the nost
international legitimacy. As it turned out, NATO s action
was approved after the fact by UNSCR 1244, which called for
t he depl oynent of NATO forces under Chapter VII. By acting
wi t hout UN Security Council approval, one could argue that
NATO underm ned the Council’s authority. Despite being far
nore legitimate than unilateral action, NATOs mlitary

intervention outside the borders of its menber states could

be seen as a challenge to the UN Security Council’s

mandate. |In the next chapter, the normative questions
surroundi ng NATO s humanitarian intervention will be
eval uat ed.
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Chapter Three: Shoul d Hunanitarian Intervention Be Legal ?

NATO s action in the Bal kans hi ghlights tensions that
exi st between conpeting nornms in international |aw
Per haps the nost significant tension is that between the
i dea of state sovereignty versus popul ar sovereignty, or a
state’s rights versus the rights of individuals or groups.
These normative conflicts are expressed doctrinally in the
UN Charter. Article 2(4) codifies the traditional norm of
state sovereignty when it charges all nenbers “to refrain
in their international relations fromthe threat or use of
force against the territorial integrity or political
i ndependence of any state.” *® Article 55, for its part,
calls for “respect for the principle of equal rights and

sel f-deternmination of peoples.” %

Al t hough the tensions
have existed in codified formsince the franmers of the UN
Charter first wote it, the tensions have not been brought
into such stark contrast until now.

Arguably, there has been growi ng popularity since 1945
for humanitarian intervention and intervention for self-

determ nation as additional exceptions to Article 2(4) of

the UN Charter. Perhaps what we are seeing in the form of

“3 The UN Charter, p15.
| bid.



NATO action in the Balkans is a continuation of this
normative trend away fromthe primacy of state sovereignty
towards a nore |iberal normthat holds individual and group
rights as prine in certain cases.

W M chael Reisman clains that with the adoption of
the UN Charter and the | andmark passage of the Universa
Decl arati on of Human Rights, the sovereign has finally been

dethroned in international |aw*®

Rei sman is referring here
to the idea that the traditional concept of state
sovereignty no | onger provides a cover for actions taken by
t he governnent against its own people. Rather, with the
passage of the Universal Declaration of Hunman Rights, and a
variety of other treaties and decl arations, the concept of
popul ar sovereignty is gaining nore and nore prom nence in

i nternational |aw.

M S. MDougal and F. Feliciano argue that “in nodern
international |aw, (popular) sovereignty can be violated as
effectively and ruthlessly by an indi genous as by an
outside force, in much the same way that the wealth and

natural resources of a country can be spoliated as

t horoughly and efficiently by a native as by a foreigner.”

“SW. Michael Reisman, op. cit.
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46 |'f one agrees that the norm shoul d be one where popul ar

soverei gnty supersedes state sovereignty in certain cases
(such as gross human rights violations), then NATO acti ons
in the Bal kans are justified.

However, there are several critiques of this nornmative
concept. The first critique turns on the idea of
consistency. |If the idea was to intervene when a clear
popul ar consensus was bei ng suppressed or when gross
humani tarian atrocities were occurring, then why was NATO
only concerned with the plight of the Kosovars? If the norm
were applied equally, then the international comunity
shoul d act agai nst Turkey’s oppression of the Kurds, and
t he devel oping countries should care as nmuch about Iran’s
human rights violations as they do about Israel’s. Perhaps
NATO i nterventi on was not about enforcing a new norm as
much as it was a denonstration of the political nature of
humani tarian i ntervention and the gross double standard in
its application.

The counter argunent to this critique is that states
and regi onal organi zations such as NATO, as well as the UN
are political bodies and should be expected to act

politically. One can support the argunent that an

46 M.S. McDougal and F. Feliciano, Law and Minimum World Public Order: The L egal Regulation of
International Coercion, (New Haven: Yae University Press, 1961), p. 657.
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i nternational humanitarian consensus is energing, and stil
accept the role of self-interest of states and their
el ectorates. The interaction between self-interest and
humani tarian action will continue to foster selectivity.
Self-interest, as construed by politicians, will dictate
the limts of those interventions and other humanitarian
actions. This will also nean that selectivity wll
continue to operate, justified on grounds of practicality,
feasibility and | evel of donestic support, and by the | ane
but not invalid argunent that it is better to try to do
sonme good than none at all.?

| f one acknow edges the inherent political nature of
humani tari an intervention and the inpact of self-interest,
then a realist critique would argue that intervention of
this sort will only be used by the great powers to
interfere in the internal affairs of weaker states in order
to further great power interests. Proponents of this
perspective argue that the great powers will take advantage
of a situation where no clear consensus exists within a
state to shape the donestic power situation to their |iking

in the name of denpcracy. *®

*" Fred Halliday, op. cit.
48 W. Michael Reisman, op. cit.

37



There is another approach to the state sovereignty vs.
human rights argunment that questions the nature of
“threats to peace and security.” The UN Charter is
grounded on a prem se that assunmes that the core threat to
international security conmes frominterstate violence.

M chael G ennon argues that this is no | onger the case.

The recurrent problemtoday is intrastate violence, such as
in Haiti, Sonmalia, Rwanda, Sudan, and Indonesia, which is
not addressed effectively by the Charter.

If the nature of conflict is changing, perhaps
international |aw should evolve to deal nore effectively
with today’s realities, and perhaps Kosovo is establishing
a new type of intervention not easily categorized. dd ennon
argues that challenging a lawis not the sane as
challenging the rule of law. Quite to the contrary,
chal I enging an unjust |aw, as NATO has done with the UN
Charter, can actually reinforce the legal reginme. The
normati ve changes chanpi oned by the West afford |ess
deference to the old idea of sovereignty and afford a
greater weight to humanitarian crises, to the point of

deeming mlitary intervention appropriate when the
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humani tarian costs are too high.*® d ennon argues that if
power is used to do justice, then laww |l follow
Acritique of this viewis that the primcy of
i nternational peace and security overrides the notion of
justice and human rights for good reason. The Treaty of
West phal i a established the idea of the nbdern sovereign
nati on-state and denounced arned conflict because the
Eur opean powers of that tinme had devastated one another in
the pursuit of justice. Mire recently, the UN Charter was
witten to reinforce the primacy of international peace and
security with the nenory of two world wars still fresh in
the m nds of the franers. The idea of using power to do
justice has led to untold human suffering, which is
preci sely why the pursuit of justice has been subordi nated
to the mai ntenance of peace and security.
On the other hand, proponents of hunman rights argue
that respect for human rights is necessary in order for
i nternational peace and security to exist. Conflict should
be risked to establish a just world order. Only a just
worl d order can assure true international peace and

security.

“9 Michael J. Glennon, op. cit.
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Concl usi on

As for the legality of NATO s air canpai gn agai nst the
former Yugoslavia, the nore conpelling argunent under
international |aw seens to favor the action. It nust be
stressed, however, that no clear |egal consensus has
energed for future humanitarian intervention. Rather, it
was the confluence of individual states’ interests, the
gross human rights violations that occurred in Kosovo, and
the feasibility of success, which led to sufficient
consensus to cause NATO to act. The UN Security Council’s
subsequent passage of Resolution 1244 further legitim zed
NATO s intervention.

On the other hand, NATO action has chall enged the very
foundation of the international |egal order by calling into
guestion the UN Charter’s rules on the use of force, by
hi ghlighting the codified contradictions between the need
to maintain international order and the need to use force
in the name of justice.

NATO s use of force w thout UNSC approval also
threatens to change the traditionally conplenentary
rel ati onshi p between NATO and the UNSC into a conpetitive
one. Many perceive NATO s unsanctioned actions as usurping

the authority vested in the UNSC. This nay set a dangerous
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exanple for other “regional security groups” to take action
wi t hout UN approval. Finally, NATO action has brought the
normative tension between the old idea of state sovereignty
and the new growi ng consensus on human rights to the
forefront.

In ternms of |egal doctrine, the alleged acts
perpetrated by the Serbian mlitary and special police are
clear violations of human rights |aw according to the UN
Charter, the Universal Declaration of Human Ri ghts, the
Nur enberg Charter, the International Covenant on G vil and
Political Rights, and the Torture and Genoci de Conventi ons,
to name a few. The UNSC recogni zed Bel grade’s role in the
humani tarian crisis and demanded a cease-fire and
i nprovenent in the humanitarian situation by passing UNSC
Resol utions 1160 and 1199. The Organi zation for Security
and Cooperation in Europe (OSCE) made significant attenpts
to bring the crisis to a peaceful resolution to no avail.

In the face of an inpending humani tari an di saster,
NATO, acting in its role as a regional security
organi zati on under Chapter VIII of the UN Charter, used
force to restore peace and stability to the region and is
wor king in conjunction with international relief
organi zations to mnimze human suffering. The fact that

t he Russi an-sponsored Security Council Resolution to halt
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the bonbing failed mserably, that NATO s efforts largely
met with approval fromthe international community, and
that the Security Council |ater passed Resolution 1244

aut hori zing a NATO security force under Chapter Vil
suggests a | egal consensus in favor of NATO s humanitari an
i ntervention.

However, the international legal nornms in favor of
peace and security and the protection of state sovereignty
remai n strong i ndeed. Kosovo technically remains part of
the former Yugoslavia and there is no international
consensus for inmm nent Kosovar independence. NATO nust
wal k a fine |line between using force to relieve the
humani tarian crisis and using force to i npose specific
ternms on Belgrade. The international community seens
prepared to allow the former, but not the latter.

Utimately, international |egal norms regarding
humani tarian intervention will also be influenced by
international efforts that foll owed the bonbi ng canpai gn
agai nst Serbia. The extent to which the NATO Kosovo Force
(KFOR) and the UN InterimAdm nistration M ssion in Kosovo
(UNMK) civil and mlitary forces are able to establish
peaceful and fair conditions for Serbs and Al bani an

Kosovars to coexist will ultimtely answer the question of
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whet her force was used to do justice.® Wien asked how NATO
action would affect international |egal norns and the role
of the UN, R chard Hol brooke said, “W're in the mddle of

"5 To continue

a novie, and we don’t know the ending yet.
t he net aphor, one can predict the ending by what we’ ve seen
of the novie so far. What we have seen so far is

i nternational support for NATO s intervention, the sound
defeat of the Russian proposal to stop the bonbing, and the
UNSC approval of NATO s action ex post facto, through the
passage of UNSC Resol ution 1244. These factors strongly

suggest that NATO s action was | egal and the norns

regarding international human rights are grow ng stronger

| mplications for U S. Policy

There are several inplications of the legality of
NATO s hunmanitarian intervention for U S. National Security
Strategy. Perhaps the nost significant is that the U S
must carefully evaluate the second order effects of its
actions and ensure that it is not doing nore harmthan good
to international order

By | eadi ng NATO agai nst the forner Yugoslavia w thout

UN Security Council approval, has the primacy of the

°0 Despite continued tension between Serbs and Kosovar Albanians, the recent electionsin Kosovo
represented a positive move towards the establishment of a stable multi-ethnic government in the region.
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Council in authorizing the use of force in support of
i nternational nornms been undercut? The Council’s
subsequent passage of Resol ution 1244 appears to have been
approval after the fact, as a way of legitimzing NATO s
action. The weakening of the Council, even on behalf of
nobl e objectives, should be carefully weighed. The tine
may come when China intervenes on behalf of ethnic Chinese
i n Sout heast Asia, or Russia acts to relieve pressure on
ethnic Russians in the Baltics, the Ukraine, or Kazakstan
wi t hout Security Council approval and cites the Kosovo
intervention as establishing the precedent.

Wth that in mnd, it appears that the U S. National

Security Strategy docunent subordinates support of human

rights to the nmintenance of international peace and
security, just as the UN Charter does.®?> This
prioritization |eads one to believe that the U S. wll
support humanitarian intervention selectively only when
other interests, such as regional stability, are threatened
and the feasibility of success is encouraging. Even then,
international legal norns will cause it to seek UN Security
Counci | approval for mlitary intervention with a

coalition. This standard was borne out by the lack of U. S.

°1 Ambassador Richard Holbrooke talked about NATO action in the Balkans during a lecture at Princeton
University on April 7, 1999.



mlitary intervention, and a delay of UN mandated
intervention in Rvanda to halt genocide in 1994.°%

The inplications of NATO s canpaign in Kosovo for U S.
strategy can be seen in a nore recent exanple of
humani tari an intervention, al beit under perm ssive rather
than forced entry and under UN auspices, in East Tinor.
Here the U S. played a supporting role in an Australian-Ied
m ssion. The UN Transitional Adm nistration in East Tinor
(UNTAET) has enjoyed a fair degree of success in preventing
further human rights violations and in establishing civil
authority.>*

Wi | e I ndonesi an acqui escence to the depl oynent of
foreign mlitary personnel to East Tinor was based on a
conpl ex set of circunmstances, one elenment on the nmind of
t he 1 ndonesi an | eadership had to be the NATO bonbi ng
canpai gn, which had taken place only six nonths prior. A
liberal view of this nmay be that U S. support for NATO
humani tari an i nterventi on has strengthened the norm of
i ndi vidual rights at the expense of state sovereignty. As

a result, Indonesia surrendered its sovereignty to a UN-|led

32 A National Security Strategy for aNew Century May 1997,
http://clinton2.nara.gov/WH/EOP/NSC/Strategy/, accessed December 10, 2001.

53 Some argue that intervention in the Balkans was driven at least in part by guilt over not having acted in
Rwanda.

>4 While this case was UN-sanctioned because the Security Council was able to agree on the action, one
could argue that one of the reasons it gained Security Council approval was due to the strengthening of
international human rights norms by NATO'’ s action in Kosovo.
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force because it believed that the international comunity,
led by the U S., would support humanitarian intervention if
it did not.®® By following up on NATO s action through
efforts such as playing a supporting role in a peace
keepi ng operation in Indonesia, and providi ng support to
International Crimnal Tribunals, US. policy makers wil |l
be able to strengthen human rights reginmes and the rul e of
law in a variety of troubled regions.

As for specific policies that the U S. should pursue,
the first should be | ending support for the establishnent
of the International Crimnal Court. Wile this may
subj ect Americans to prosecution, particularly Americans in
uniform it would firmy establish an internationa
judicial body to enforce human rights |aw, anong ot her
st at ut es.

Aneri can di plomacy, for its part, should focus on
pronoting the rule of |aw and respect for human rights
t hrough effective public diplomcy. Public D plonmacy
organs, such as the Voice of Anerica, should be expanded to
t ake advantage of internet and satellite T.V., which has
access to hundreds of mllions of people around the world.

The nessage shoul d denonstrate that ethnic and religious

%5 A realist view may say that this was nothing more than aweaker state buckling to the U.S.-backed
demands of the UN. Without the threat of U.S. force UN Resolutions have no effect, just as Resolutions
calling for the establishment of a Palestinian State and respect for Pal estinian human rights have no effect.
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mnorities in the U S. enjoy a high degree of equality,
representation, and opportunity to succeed. This nessage
shoul d be contrasted with the destructive positions taken
by regi nes pronoting a particular ethnic group or religion.

The U. S. should continue to use econonmc |everage to
di scourage violations of international human rights |aw,
under st andi ng that econom c sanctions require years to have
any effect and that effect is felt by innocents in the
target country, as well as those perpetrating human rights
vi ol ations. Depending on the situation, respect for hunan
rights may be furthered through econom c “carrots” rather
than “sticks.” An exanple of this is howthe U S. has
dealt with China, by renewi ng Most Favored Nation (MFN)
tradi ng status and | everagi ng Wrld Trade O gani zati on
(WO nenbership to garner changes in behavior fromthe
PRC.

Lastly, the U S. should be prepared to intervene
mlitarily when | arge-scale violations of human rights
occur. Such intervention should seek a UN-nmandate, and,

where that is not possible, a robust coalition or alliance,

such as NATO. In the end, unilateral action may be
required.
Inreality, the U S. will undertake humanitarian

i nterventi on when other interests are at stake, when there
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i s donestic support, and when the operation is mlitarily
feasible. Requiring such a confluence of factors for
humani tarian intervention is not hypocritical, or

i nherently unjust; rather, it places support for
international humanitarian law wthin the context of the
real world. Wien there is a confluence of factors that
support humanitarian intervention, as there was for NATO
action in Kosovo, human rights regines will be

strengt hened. ®®

¢ The U.S. must continue to play a strong role in the Middle East Peace Process in order to resolve the
violations of human rights occurring there. The political pressuresthat drive the U.S. to support Israel must
be balanced with the need to see an end to the oppression in the Occupied Territories. The credibility of the
U.S. as asupporter of human rights continues to be damaged by international perception that it supports
Israel and therefore condones Israel’ s policiesin the territories.
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