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1

Government Misrepresentation and Nondisclosure of Acquisition-

Related Information in Federal Procurements'

The need for mutual fair dealing is no less required in contracts to
which the government is a party, than in any other commercial
arrangement. "It is no less good morals and good law that the

government should turn square corners in dealing with [contractors] than
that [contractors] should turn square corners in dealing with their
government ."?

I. Introduction

The Government's duty to disclose information spans the entire
scope of federal procurements. At the heart of the matter is
-- to use a word that has been greatly used of late --
integrity. 1In fact, that word has developed into a term of
art that causes both Government and contractor attorneys to
cringe. The 1last few years in the world of federal
contracting has seen more integrity legislation than ever
before. cCall it what you want -- decency, honesty, integrity
-- it all strikes the very same chord -- fair play. It is
what both contractors and the Government strive for, but often

never achieve; that is, if you believe Congress or the media,

'The author is currently on active duty with the United
States Air Force. The views expressed herein are solely those
of the author and do not purport to reflect the position of
the Department of the Air Force, the Department of Defense, or
any other agency of the United States Government.

Maxima Corp. v. United States, 847 F.2d 1549, 1556
(Fed.Cir. 1988) quoting St. Regis Paper Co. v. United States,
368 U.S. 208, 229 S.Ct. 289,301, 7 L.EA.2d4 240 (1961) (Black,
J., dissenting), with parenthetical modification.




who both tend to dwell on selected aberrant procurement
problems while ignoring the fact that the behemoth system of

federal procurement works and works well.

The recent history of federal procurement sets the stage for
where we are today regarding the disclosure of information to
contractors. Not long ago, two prominent Government contracts
experts set forth their thoughts on the serious increase in
litigation concerning federal contracts and offered their view
to the future.® They traced the advent of modern Government
contracts to the post-World War II era ("in which the
contractor sought to recover its costs and to make a profit,
and the government sought to obtain quality goods and
services"!) through the 1950s and 1960s where, under the
direction of select procurement powerhouses like the Navy's
Admiral Rickover, the Government's interest, although still
concerned with quality, shifted to include attempts to control
costs and put pressure on contractors with legislation 1like
the Truth in Negotiations Act.’ Next came Government
authorization to conduct compliance audits of contractors'
records, followed closely by a small army of green eye shade-

bearing Government auditors, and eventually, criminal

3crowell and Monroe, The Adversarial Process and the
Growth of Litigation (1987).

‘1d. at 2.

’1d.




investigators a la Operations Uncover and Ill Wind.® The
authors made a very astute observation -- an observation which
underlies the entire theme of this thesis ~- concerning trust.
After all, how can you have a 1level playing field without
trust? And without a level playing field who will want to

compete for federal contracts? They state:

Along with increased scrutiny came increased
distrust. Rather than operating in an environment
of mutual trust and cooperation, increasingly the
government and its contractors have begun to act as
completely separate entities bound together only by
contract. That is, the nature of the relationship
between the government and its contractors was
changing -- it was, and still is becoming, more and
more adversarial.’

No hope is offered for the future. They contend that the
"parade of new laws, regulations, and policies" have
significantly shifted the risks of doing business with the
Government and that the future holds more 1litigation,

regardless of the size of the defense budget.?

The Reagan administration will go down in history for its
philosophy of "peace through strength" and the most expensive
peace-time defense buildup ever. Unfortunately, along with

this renewed emphasis on defense spending came two famous




investigations that have set the tone for federal procurements

for the foreseeable future: Operations Uncover and Ill Wind.’

Operation Uncover was the first of the two investigations and
ended in 1990 after six years with the conviction of six
corporate defendants and six individual contractors.!® The
charges centered around the disclosure to the defendants of
classified planning, programming, budgeting system (PPBS)
data.!! In their defense, the defendants argued primarily
that, at the time, the documents were generally available to
the industry and that they were unfairly targeted for

prosecution.!?

See cutting, Crime and Regulation: The Saga of
Operations I1ll Wind and Uncover and Their Regulatory Progeny,
A.B.A. Sec. Pub. Cont. L., Access to Information: Yours Mine
& Ours, (Feb. 8, 1991) at Tab C.

rg. at 2-8. The corporate defendants included GTE
Corporation, The Boeing Company, RCA Corporation, Hughes
Aircraft Company, Grumman Corporation, and Raytheon Company.
The individual defendants were all corporate employees.

rd. at 2-8. Specifically, the defendants were charged
with violations of 18 U.S.C. § 371 (conspiracy to commit
offense or defraud United States); § 641 (embezzlement and
theft -- public money, property or records); § 642
(embezzlement and theft -- tools and materials for
counterfeiting purposes); § 793(e) (espionage and censorship -
- gathering, transmitting, or losing defense information); and
§ 1341 (mail fraud -- frauds and swindles).

ZFor an excellent analysis of theories used to criminally
prosecute persons who have obtained information in violation
of disclosure statutes and regulations, see Gorelick and
Enzinna, Restrictions on the Release of Government
Information, Conference Book of The First Annual Institute on
Federal Procurement Fraud, the District of Columbia Bar and
The George Washington University, Jan. 18-29, 1991,
Washington, D.C.




As compared to Operation Ill Wind, Operation Uncover was small
scale. I11 Wind piggybacked on the illegal activities
identified by Uncover in investigating inside information that
had been leaked from Pentagon insiders to defense contractors,
but the investigation was more internse and the prosecutions
more abundant.! To date there have been between 45 and 46
convictions and prosecutors are expecting 100 convictions
before all is said and done in the years to come.™ Just
recently, the Ill Wind task force obtained a guilty plea from
the highest ranking target of the investigation, Assistant

Secretary of the Navy, Melvyn R. Paisley."

Bas of the end of calendar year 1990, Ill Wind had
resulted in 38 convictions including nine defense industry
consultants, two Marine Corps employees, three Navy employees,
four corporations (Teledyne, Hazeltine, Whitaker Command and
Control Systems, and Loral), and 20 corporate employees. Id.
at 18. Individuals have been sentenced to terms of up to 32
months and the fines assessed total nearly $500,000. The
Washington Post, May 27, 1991, at Bl, col. 3.

“relephone interview with United States Air Force
Lieutenant Colonel Vernon J. King, assigned to the Office of
the United States' Attorney for the Eastern District of
Virginia, (15 May 1991). Lt Col King indicated that the
convictions have centered on 18 U.S.C. § 201 (bribery of
public officials and witnesses); § 287 (false, fictitious or
fraudulent claims); § 371 (supra note 11); § 641 (supra note
11); § 1001 (false statements); and § 1343 (fraud by wire,
radio or television). Charges may yet be brought against one
or more defendants for violating 18 U.S.C. § 1952 (interstate
and foreign travel or transportation in aid of racketeering
enterprises).

BThe Washington Post, June 15, 1991, at Al, col. 6. Mr
Paisley pleaded gquilty to conspiracy, bribery, and conversion
of Government property and could receive a sentence of 30
years and a fine of $750,000. More convictions may be
forthcoming as he has agreed to provide investigators more
information on illegal disclosure by the Pentagon's senior
leadership. Id.




The number of laws with both criminal and civil sanctions that
can have detrimental effects on contractors tilt the field
more than just a little. Compare, for example, contractor
fraud to Government misrepresentation. These offenses should
be different sides of the same coin, yet the sanctions are
nowhere near the same. If a contractor commits fraud, he
risks a substantial fine, jail time, suspension and debarment.
If the Government misrepresents, the sanctions are not so
severe -- the contract may be voided or subject to rescission
or reformation and the individual who actually misrepresented

could face a loss in job security or more.!'®

As will be seen, there is no question that the Government has
a duty to disclose information in certain instances and to not
misrepresent facts material to a procurement. It is a
mistake; however, to think that most of the problems occurring
in this area are systemic in nature. The reality is that on
both sides =-- the Government and contractors alike -- there
are employees who cross over the bounds of duty, abuse their
discretion and must be held accountable. Those situations
cannot and will not ever be remedied by legislation and
regulation. What can and should be addressed by Congress and

the Executive Branch is the amount of training Government

see 18 U.S.C. § 1905 (disclosure of confidential
information generally) where the sanctions include a fine of
not more than $1,000, one year in jail, and removal from
office or employment.




procurenent personnel receive and the consistency of policies
regarding disclosure of information. This consistency will do
much to clarify the disclosure rules not only for the
Government officials who release information, but also for

contractors who receive it.

Mostly out of a desire for self-preservation, much has been
written about what contractors must disclose and to who and
when.!” When you combine laws like the False Claims Act!?,
the False Statements Act' and the Truth in Negotiations Act®
(to name just a few) with the Government's ability to
terminate for default, terminate for convenience, suspend, and
debar (to name just a few), it is easy to see why contractors
perceive a definite tilt in the playing field, which triggers
reactions by industry, which lobbies Congress, which tends to
enact more corrective legislation. And so it goes. The

media also deserve some of the blame. They are quick to

see, e.g., The District of Columbia Bar and the George
Washington University National Law Center, The First Annual
Institute on Federal Procurement Fraud, supra note 12 where
the major topics of discussion were: (1) priorities and new
directions in criminal enforcement; (2) acquisition of
information by contractors; (3) the False Claims Act; (4) qui
tam actions; (5) organizing the defense of a criminal
investigation; (6) self-policing and voluntary nondisclosure;
(7) the corporate sentencing guidelines; and (8) suspension
and debarment.

831 U.s.C. § 3729 (civil fraud) and 18 U.S.C. § 287
(criminal fraud).

18 U.S.C. § 1001.

%10 U.S.C. § 2306(f).




publish stories of expensive toilet seats, screws, and coffee-
makers without all the facts and inflame the sensibilities of
the public, forcing Congress to take some political action
which can be used in future reelection campaigns. A discourse
on the First Amendment this it not; however, somehow the cycle
has to be broken and an end put to the Congressional

micromanaging and layered legislation.

Make no mistake about it, things go wrong in public contracts
and for a variety of reasons: contractors make mistakes, the
Government makes mistakes, forces affect the contract that
were not anticipated by either party, and both the Government
and contractors misrepresent or fail to disclose information.
The unfortunate result is that rather than working as a tean,
contractors and the Government find themselves in an

increasing amount of litigation.

The impact of a shrinking defense budget means even the big
contractors will be going after small contracts and every
contractor will be going after all the money it can get,
resulting in even more litigation. In the Department of
Defense (DoD), contractors cannot Kkeep pace with the
procurement peaks and valleys of cutbacks and buildups,
drawdowns and Desert Storms, not to mention the devastating
terminations of such programs as the Navy's P-7 and the A-12.

A recent study by the Center for Strategic Studies found that




the number of defense contractors dropped from 118,000 to
38,000 in the five year period from 1982-1987, and estimates
that the shrinking defense budget will reduce that figure even
more.” Critics of the shrinking defense industrial base
contend that only by keeping competition alive will the cost
of weapon systems remain in check, while others are of the
opinion that weapon systems have gotten so complex that how
well a contractor will manage a program is becoming as
important as which supplier has the lowest overall cost.?
Now more than ever, in these turbulent times, the Government
(and DoD in particular) should be taking great pains to keep
contractors informed of its plans to the greatest extent

practicable.?

The Duty of Good Faith and Fair Dealing

Much the same as the Government's duty to disclose cuts across

the field of Government contracts, so do a number of implied

lpefense Industry Slows, Contractors Fear Shakeout, The
Washington Post, May 13, 1991, at A1, col 6.

21d. (emphasis added).

Bsome of the most recent world events (the Persian Gulf,
Germany, and China) happened so gquickly that they defied
prediction or the resulting impacts on the defense budget. For
example, the Air Force 1992 to 1993 budget request canceled or
delayed several major weapon systems procurements -- a
reflection of the DoD scaleback to 4% of the gross national
product by 1995 (the lowest level since the 1950s). Plan
Shows Less AF Procurement, Air Force Times, Feb. 18, 1991, at
25, col. 1.




duties?” -- the primary one being the duty of good faith® and
fair dealing. As noted above, over the past 50 years the
world of Government contracts has become more adversarial.
With that comes more litigation and with more litigation there
are more lawyers relying on old theories of recovery and
creating new ones. In a recent article, Professor Nash
asserted that while the duty of good faith and fair dealing
has been common in private sector contracting, it is just now
beginning to be used with some frequency in Government
contracts.” This view has been supported by commentators who
have found the duty of good faith and fair dealing to be
subsumed in a number of other implied duties,?” including the
duty to provide accurate specifications, the duty to disclose
superior knowledge, the duty of fairness in making a decision

to terminate, and the duty to cooperate and not hinder

“See Arnavas and Latham, Implied Government Duties:
Basic Principles and Guidelines, Briefing Paper 83-8 (August
1983); Gould, Leonard and Gore, The Government's Duty to
Communicate--An Expanding Obligation, 18 NCMA J. 45 (1984);
and Nash and Cibinic, Federal Procurement Law Volume II, (3rd
ed. 1980) at 1011.

BuGood faith" means "honesty in fact in the conduct or
transaction concerned."” Restatement [Second] of Contracts, §
205 and comment a (1979).

%See Nash, The Duty of Good Faith and Fair Dealing: An
Emerging Concept?, 3 Nash & Cibinic Report (hereinafter "N &
CR")q 78, (November 1989).

"Toomey, Fisher, and Curry, Good Faith and Fair Dealing:
The Well-Nigh Irrefragable Need for a New Standard in Public
Contract Law, 20 Pub. Cont. L.J. 87 (1990) at 109-114.

10
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performance.?®

Historically, there has been a presumption that the Government
acted in good faith -- a presumption founded on the concepts
of sovereign immunity and the protection of the public fisc
from frivolous claims.” 1In order to prove a breach of the
duty of good faith and fair dealing, contractors have had to
prove that the Government's actions were motivated by
malicious intent.® Typically, this presumption required
strong proof to be rebutted;* however, there is some
indication that the requirement for "well-nigh irrefragable
proof" may be easing up.® Malone v. United States® has been
touted as a landmark case in this area, marking a departure
from the need for contractors to show malice on the part of

the Government.* The case involved a contract for the

Bgsee Nash supra note 26, citing George C. Fuller Co. V.
United States, 108 Ct. Cl. 70, 60 F.Supp. 409 (1947). See
also Nash, Government Contract Changes, (2d ed. 1989) at 12-1
for a complete discussion of interference and the failure to
cooperate by the Government and its resulting impact as a
constructive change.

BToomey, Fisher and Curry, supra note 27 at 91.

¥rd. at 93.

Yseaboard Lumber Co. v. United States, 19 cl. Ct. 310, 9
FPD § 9 (1989), aff'd 903 F.2d 1560 (Fed. Cir. 1990), cert.
denied, 111 S. Ct. 1308 (1991).

“Poomey, Fisher, and Curry, supra note 27 at 119.

¥849 F.2d 1441 (Fed. Cir. 1988).

¥14.

11
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painting of base houses on an Air Force base in Georgia. The
contract required the contractor to paint one house, and, with
the contracting officer's approval, that standard was to be
used for all the houses. Although the contracting officer
disapproved the exemplar, he failed to inform the contractor
who continued to paint and receive payments. After the
contractor had performed approximately 70 percent of the
contract, the contracting officer rejected the work. The
Federal Circuit reversed the board, holding that the failure
of the Government to communicate its dissatisfaction to the
contractor was a material breach of the Government's duty of
good faith and fair dealing and hence, a breach of the
contract. The court made this determination without a mention
of the need to show malicious intent.®® Professor Nash refers
to Malone v. United States as a case that indicates a need for
"a higher standard of performance by the Government than would
have been expected under prior legal theories,"* but
apparently does not believe it will have a resounding effect

on the law in this area.?

3Toomey, Fisher, and Curry, supra note 27 at 120.
¥see Nash, 3 N & CR § 78, supra note 26.

YMalone v. United States has had no substantial impact in
this area. It was followed in Discovery Corporation, ASBCA
36130, 89-1 BCA g 21,189 (1988) (failure to approve
contractor's submittal within the time specified in the
contract) and Kahaluu Construction Co., ASBCA 31187, 89-1 BCA
q 21,308 (1988) (contracting officer's representative failed
to give contractor directions in the face of a legitimate
request from the contractor). Cf., Fowler & Butts, PSBCA
2545, 91-1 BCA q 23,391 (1990) (lack of adequate proof that

12




A pre-Malone case illustrates one board's preference of using
the breach of an implied duty to communicate instead of a
nondisclosure analysis. In Automated Service, Inc.® the
contracting officer knew and failed to inform the contractor
that its proposed computer system would have to be extensively
modified to meet the requirements of the contract. The board
stated that it was "deeply troubled by the Government's
dealings" with the contractor and that while its conduct "did
not strictly run afoul of the 'superior knowledge' doctrine,"
the board held there was a breach of the Government's duty to
communicate.? Clearly, the board could have decided the case
based on the Government's failure to disclose superior
knowledge; and, on the same facts today, Malone could be cited
as authority for this breach of the duty of good faith and

fair dealing.

The bottom line: Contractors will continue to allege the
breach of an implied duty when a contractor believes that the
Government has failed to disclose information to which it is
entitled or misrepresented facts. As Professor Nash states:
T)lhe duty [of good faith and fair dealing] is here
to stay in the law of Government contracting ....

Further, it is almost inevitable that it will
continue to make an impact on the 1legal rules

Government's action precluded compliance with the contract
documents) .

¥GSBCA EEOC-2 and EEOC-3, 81-2 BCA § 15,303 (1981).
¥1rd. at 75,762.

13




governing the procurement process. [It] is of such

wide scope that it will be limited only by the

imagination of 1litigants, and by the views of

judges ....%
This paper will explore the bounds of the Government's duty to
disclose information in a variety of circumstances. Chapter
II consists of summary of the current case law on affirmative
false statements and nondisclosure of factual information.
Chapter III will focus on the disclosure of information about
a particular contractor to that contractor. Chapter IV
examines the release of information to competitors. Finally,
Chapter V looks at the current rules and regulations in effect
regarding the disclosure of Government acquisition-related

information to contractors.®

“see Nash, 3 N & CR § 78, supra note 26.

‘IBeyond the scope of this thesis are three areas that are
critically interconnected with the disclosure of information:
(1) the Freedom of Information Act (5 U.S.C.. § 552,
hereinafter "FOIA"); (2) the discovery rules for the different
protest and disputes fora; and (3) debriefings ([see, FAR
15.1003 and Cibinic, Debriefing: Tell It Like It Is, 4 N & CR
q 43 (July 1990)].

14




I1. Misrepresentation

A. Introduction

Misrepresentation and nondisclosure are certainly not unique
to Government contracting. Who can forget their first brush
with these concepts in first year contracts class where we
learned that while a party can be held 1liable for
misrepresenting a material fact that forms the basis of a

bargain, there 1is, generally, no 1liability for a bare

2Background material for this chapter was gathered from
the following sources whose organizational and informational
contributions were both significant and greatly appreciated:
(1) Sklute, Government Misrepresentation and Non-Disclosure of
Superior Knowledge in Federal Procurement, 6 Pub. Cont. L.J.
39 (1973) as adapted from a thesis with the same title, dated
15 May 1972, presented to the National Law Center of The
George Washington University in partial satisfaction of the
requirements for an LL.M. degree in Government Procurement
Law; (2) Hoover, Government Affirmative Misrepresentation in
Federal Contracting, 25 A.F.L. Rev. 183 (1985); (3) Hoover,
Government Affirmative Misrepresentation and Non-Disclosure of
Superior Knowledge in Federal Contracting, September 1984, a
thesis presented to the National Law Center of The George
Washington University in partial satisfaction of the
requirements for an LL.M. degree in Government Procurement Law
(hereinafter referred to as "Hoover Thesis"); (4) Cibinic and
Nash, Administration of Government Contracts (2d ed. 2d
printing 1986) at 186-99, 267-68, and 388 - 90; (5) Latham,
Kaplan Contractors, Inc. and the Superior Knowledge Doctrine:
what Must the Government Disclose and Why?, 4 Pub. Cont. L.J.
191 (1971); (6) James and Gray, Misrepresentation - Part I, 37
Md. L. Rev. 286 (1977) and James and Gray, Misrepresentation -
Part II, Vol 37 Md. L. Rev. 488 (1977); (7) and Vom Gaur,
Constructive Change Orders/Edition II, Briefing Papers 73-5
(October 1973).

15
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nondisclosure?® To this nondisclosure rule were the typical
exceptions -- requiring disclosure if there was a fiduciary

relationship or if a party told a half-truth.

The rules for Government contracts are much more complicated
and slightly more liberal than in the commercial field. The
business sector (the defense industry in particular) and the
Government seem to be at constant odds -- industry searching
to level the playing field they consider to be tilted against
themn. Clear rules are especially important in Government
contracts since "because of its size, power, and potential
ability to manipulate the market place, the Government may
have obligations of fairness beyond those of the ordinary
citizen" or contractor.¥ Perhaps rightfully so. One need
only look to the cancellations of the P-7 and A-12 contracts
to observe the potential life-and-death power the federal

Government wields over the defense industry.

Further complicating the law here are the cases that tend to

use any one of a number of theories® to get at the result

YRecall sSwinton v. Whitinsville Sav. Bank, 42 N.E.2d 808
(Mass. 1942) (seller of house failed to inform buyer of
termite infestation).

“R & R Enterprises, IBCA 2417, 89-2 BCA § 21,708 (1989)
at 109,148.

“E.g., the courts and boards often interchange the
concepts of misrepresentation and warranty. Cibinic and Nash,
supra note 42 at 179. See also infra note 87.

16




desired by the judges, making analysis difficult. Research
indicates that the number of cases involving traditional
breach of contract misrepresentation has dropped off somewhat,
while the number of nondisclosure cases has remained
unchanged. It would be nice to believe that the primary
reason for the decline in misrepresentation cases is due to
the gquality recruitment and training of the federal
procurement work force. However, it is probably as much due
to the reluctance of parties to litigate an affirmative false
statement where there is no guestion that an assertion was
made (just what it meant), and due to the use of contract
remedies clauses®. Parties continue to aggressively pursue
nondisclosure cases where more fertile litigation ground can
be found as they battle over whether an assertion should have

been made as well as its meaning and its resulting impacts.

Over the years authors have attempted to determine the
relationship between the risk allocation concepts of
misrepresentation and nondisclosure, the pivotal question
being whether the nondisclosure of information is, in fact, a
misrepresentation or whether failing to disclose information

is, by itself, a separate defense used by parties to a

“E.g., the Differing Site Conditions clause at FAR
52.236.2.
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contract who consider themselves victimized.? One writer
hinges the distinction on whether the nondisclosure of
information results necessarily in an "implied erroneous
representation"® -- if so, it is a misrepresentation. For
example, if the Government provides documentation of test
results, yet fails to include all the results of the tests,
this nondisclosure creates an implied erroneous representation
(as to the documents not disclosed) which constitutes a
misrepresentation.¥ As another example, assume the
Government possesses a document relevant to a procurement and
represents that all information would be furnished upon
request to the contractor. If the Government provides all the
information it has, except that one document, the Government
is rendered liable for misrepresentation.’*® Thus, if the
facts do not reveal an express representation to which the
failure to disclose can at least be implied, the case will, in
all 1likelihood, be decided on a nondisclosure of superior

knowledge theory."

Another writer sees the distinction between nondisclosure and

YIsee supra note 42, Latham, 4 Pub. Cont. L.J. 191 at 196;
Hoover Thesis at 2; Sklute, 6 Pub. Cont. L.J. 39 at 39; and
supra note 42, Cibinic and Nash at 186.

#Sklute, supra note 42, at 40.

“1d. at 44.

Yr14d.

S'td. at 40.
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misrepresentation differently® -- concluding that
misrepresentation is only applicable when there 1is an
assertion; conversely, nondisclosure of csuperior knowledge is
used only when no assertion has been made by the Government

under circumstances indicating an obligation to do so.%

Yet another author*® seemingly agrees that there cannot be a
misrepresentation without an assertion, but relies on the
court's decision in Helene Curtis Industries v. United
States® (equating specification silence to an assertion) to
conclude that the withholding of superior knowledge is a form

of misrepresentation.’

Finally, Professors Cibinic and Nash are of the opinion that
although both situations involving misstatements and
nondisclosures are referred to as misrepresentations, the term
"misrepresentation" is ©best wused to refer solely to

"affirmative misstatements."’

’Hoover, 25 A.F.L. Rev. 183 at 184, and Hoover Thesis at
2, both supra, note 42.

$1d.

%Latham, supra note 42 at 196.

%160 ct. Ccl. 437, 312 F.2d 774 (1963).
¥Latham, supra note 42 at 196.

S’cibinic and Nash, supra note 42 at 186.
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The Restatement of Contracts defines "misrepresentation" as
"an assertion that is not in accord with the facts";%
however, this definition does not address the several other
elements of affirmative false statements, including the
requirements that the statement be material® to the contract,
for Government culpability, and for reasonable, detrimental

reliance caused by the representation.

As can be seen, like most areas of the law, there is certainly
more than one way to examine this particular issue and the
flow chart at Appendix A incorporates the expertise of these
authors and case law to establish an "at a glance" overview of
these two 1legal theories. This chart illustrates that
although affirmative false statements and nondisclosures are
both considered as parts of the law of "r..srepresentation,"
they require different elements o:! proof, but the remedies are
the same no matter which rcute is pursued. Nonetheless,
affirmative false statements and nondisclosures are often
confused as they have so much in common. They both require
factual, material or vital information; they both require
detrimental reliance; they both require (albeit minimal)

Government culpability (in the case of nondisclosure this is

SRestatement ([Second] of Contracts § 159 (1979)
{hereinafter, Restatement].

WA misrepresentation is material if it would be likely
to induce a reasonable person to manifest ... assent, or if
the maker shows that it would be 1likely to induce the
recipient to do so." Id. § 162 (2).
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established by the Government's knowledge that the contractor
is wunaware of some fact); and they both require the
contractor's reliance to be reasonable (in the case of
nondisclosure, the reasonableness of reliance® is based on an
after-the-~-fact judgment as to whether the contractor would
have done something different, had it known of the fact, which
would have worked to the advantage of the contractor). On the
other hand, the major difference between these two theories is

that one involves making a false statement and the other

involves not making a true statement when obligated to do so.

A final procedural note. Prior to the enactment of the
Contract Disputes Act of 1978, the boards of contract appeals
had jurisdiction only over disputes "arising under" but not
"relating to" the contract. As such, boards could only
entertain issues that could be resolved by resorting to the
remedies clauses in the contract, such as the Differing Site

Conditions or Changes clauses® -- consequently, courts

®see generally, Hoover Thesis, supra note 42 at 78-113 or
25 A.F.L. Rev. 183 at 225-238 (misrepresentation) and Hoover
Thesis at 166-194 (nondisclosure).

S'cases involving subsurface or latent conditions or
unknown physical conditions at the site are remedied under the
Differing Site Conditions clause, supra note 46.
Misrepresentations can also be remedied as constructive
changes under the appropriate changes clause, provided the
categorical limitations are met. FAR 52-243-1(a)(1)-(3)
(fixed price supply and services contracts) and FAR 52.243-
4(a)(1)-(4) (fixed price construction contracts). See Noslo
Engineering Corp., ASBCA 27120, 86-3 BCA § 19,168 (1986).
These areas are outside the scope of this paper.
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decided misrepresentation cases.®” Since 1978, there has been
a marked shift toward board resolution of these cases whether
they are decided using a remedies clause or under a breach of

contract theory.®

With that in mind, a brief examination of the highlights of
this area of the law will now be undertaken, concentrating on

the most recent developments.®

B. Affirmative False Statements

1. The Information Must Be Factual

For a representation to be actionable, it must be factual. An
opinion is merely "a belief or judgment that rests on grounds
insufficient to produce certainty."® Accordingly,
contractors who care about 1losing cases do not normally

litigate statements that appear to be opinions -- first of

%2see, Sklute, supra note 42 at 41.

®To the extent that a contractor's claim is redressable
as a breach of contract or pursuant to a contract clause, the
contractor must pursue its remedy under the applicable
contract clause.

“For a more complete and detailed analysis of the law of
misrepresentation prior to 1984, see the documents cited in
note 42, supra, especially the exhaustive works by Sklute and
Hoover.

The Random House Dictionary of the English Language 1010
(1973) and see id. § 168.
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all, an opinion is rarely set forth in writing (resulting in
further proof problems), and second, contractors have a
difficult time establishing the reasonableness of reliance on
opinions.% Akin to opinions are estimates, where the
Government approximates its needs in a contract.® Tribunals
tend to give more credence to estimates in fixed priced
contracts, as opposed to estimates in requirements

contracts.® No matter what type of contract is involved, if

%see Hannelore Brown, ASBCA 23492, 83-1 BCA ¢ 16,305
(1983) (contracting officer's statement not a promise to award
follow-on contract); Fleishman, KG, ASBCA 22708, 22801, 82-2
BCA ¢ 16,097 (1982) (contracting officer's statement
concerning renewal of a lease not factual) and Loesch v.
United States, 227 Ct. Cl. 34, 645 F.2d 905 (1981) (agency
statements concerning the effects of new dams were opinions).

’see Eastern Chemical Waste Systems, ASBCA 39463, 90-3
BCA § 22,951 (contractor claimed Government grossly
misrepresented the amount of excavation to be done and board
held the estimate was only an estimate -- no negligence in
estimate preparation); Second Growth Forest Management, Inc.,
AGBCA 85-118-3, 85-3 BCA ¢ 18,224 (contractor recovered for
inaccurate Government estimate based on 9 year old data which
caused contractor to have to trim more trees -- site
inspection excused due to severe weather); Everett Plywood and
Door Corp. v. United States, 190 Ct. Cl. 80, 419 F.2d 425
(1969) (quantity of timber recoverable was an exact
representation); Cedar Lumber, Inc. v. United States, Cl. Ct.,
2 FPD 9 183 (1984) (not a reasonable estimate); McGrew
Brothers Sawmill, Inc. v. United States, 224 Ct. Cl. 740
(1980) ; and Womack v. United States, 182 Ct. Cl. 399, 389 F.2d
793 (1968).

%see Atlantic Garages, Inc., GSBCA 5891, 82-1 BCA ¢
15,479 (1982) (when the quantity required under a fixed price
contract is impossible to determine and the contractor makes
its bid/offer based on a Government estimate, then the
Government is held closely to that estimate) and see also
Sklute, supra note 42 at 49, citing Brawley v. United States,
96 U.S. 168 (1877) and Shader Contractors v. United States,
149 Ct. Cl. 535, 276 F.2d 1 (1960) (fixed priced contracts);
comparing Micrecord Corp. v. United States, 176 Ct. Cl. 486,
361 F.2d4 1000 (1966) and Comp. Gen. Dec. B-169037, unpub.,
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a contractor knows before award that the Government estimate
is faulty and informs the contracting officer, who refuses to
change the estimate, the contractor may not rely on the

estimate as stated.®

2. The Government's Representation Must Be
Erroneous

Although "error per se is not misrepresentation"” "[a]n
inadvertent misrepresentation stemming from negligence is
fully as damaging as a deliberate one to the party who relies
on it to its detriment."” This is rightfully so, for if the
Government has no knowledge (or should have no knowledge) of

a certain condition there should be no liability.

(May 4, 1970) (requirements contracts).

®Excel Services, Inc., ASBCA 30565, 86-2 BCA ¢ 18,783
(1986) .

"Womack, supra note 67 at 801 (no misrepresentation where
both parties exercised reasonable care in arriving at and
testing the estimate).

rd. at 800 (failure to exercise due care in detecting
an error in an estimate was misrepresentation). See also,
Chris Berg v. United States, 186 Ct. Cl. 389, 404 F.2d 464
(1968) (Government negligence in failing to consult
meteorological experts concerning boundary of a typhoon zone)
and General Casualty Co. v. United States, 130 Ct. Cl. 520,
127 F. Supp. 805 (1955), cert. denied, 349 U.S. 938 (1955) (no
negligence on part of Government which took 35 ground samples,
only tested 4, and disclosed the test results of the 4, but
not the fact that 31 other samples were taken and not tested).
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3. Contractor Reliance and Detriment

To successfully recover using the theory of misrepresentation,
the contractor must show that it relied on the
representation,” that the reliance was reasonable” and that
its reliance caused detriment.”™ Little litigation takes
place over whether the contractor relied on the representation
or whether the representation was, in fact, the cause of the
contractor's damages.” Thus, the major area of contention

here centers on the Government's defense that the contractor's

’See Sterling-Kates v. United States, 12 Cl. Ct. 290, 6
FPD § 58 (1987) (no reliance where contractor's inferences
were unfounded); and Sklute, supra note 42 at 55, citing T. F.
Scholes, Inc. v. United States, 174 Ct. Cl. 1215, 357 F.2d 963
(1966) .

BReasonable reliance found in: Summit Timber Co.
v.United States, 230 Ct. Cl. 434, 677 F.2d 852 (1982)
(contractor entitled to rely on Government representation that
it had marked correct acreage of timber to be cut); Hardeman-
Monier-Hutherson v. United States, 198 Ct. Cl. 472, 458 F.2d
1364 (1972); Womack, supra at note 67; Dale Construction Co.
v. United States, 168 Ct. Cl. 692 (1964); and Levering and
Garrigues Co. V. United States, 73 Ct. Cl. 566 (1932).
Unreasonable reliance found in: Mallory Engineering, Inc.,
ASBCA 25509, 82-1 BCA ¢ 15,613 (1982); Micrecord Corp. Vv
United States, 176 Ct. Cl. 46, 361 F.2d 1000 (1966); Morrison-
Knudson Co. v. United States, 170 Ct. Cl. 712, 345 F.2d4 535
(1965); Hunt and Willett, Inc. v. United States, 168 ct. Cl
256, 351 F.2d 985 (1964); and Flippin Material Co. v. United
States 160 Cct. Cl. 357, 312 F.2d 408 (1963).

“see e.g., Maintenance Engineers, Inc v. United States,
21 Cl. Ct. 553, 9 FPD ¢ 139 (1990) (contractor bears the
burden of proving reliance -- no reliance where no correlation
between inaccurate Government information and impact on
performance) and WRB Corp. v. United States 183 Ct. Cl. 409
(1968) .

sklute, supra note 42 at 55.
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reliance on the representation was not reasonable.” This
defense can take many forms, but focuses on the fact that if
the contractor either knew or should have known that the
representation was false, then its reliance was
unreasonable.” The standard for determining reasonableness
of reliance is to determine what a reasonable contractor would
have done with knowledge common to the industry.” The courts
and boards have done a fine job of allocating risks in these
situations -- contractors should not be able to use claims of
misrepresentation as a shield to protect them from poor

business decisions.

Likewise, reliance in the face of a disclaimer or warning may

not be reasonable.” Broad, generalized Government

%1d. at 56.

T1d. citing L.M. Jones v. United States, 178 Ct. Cl. 636
(1967) (contract phrase "temporary impoundment" relied on by
contractor to mean "no flooding" was unreasonable where other
portions of the contract indicated flooding was possible).
See also Hollerbach v. United States, 232 U.S. 165 (1914)
(reasonable reliance found where Government specifically
represented soil composition, despite general disclaimer which
included "all other contingencies"); Woodcrest Construction
Co. v. United States, 187 Ct. Cl. 249, 408 F.2d 406 (1969)
(reliance unreasonable despite Government's failure to
disclose subsurface water as contractor had viewed other
projects in the area which indicated, among other things the
existence of subsurface water).

™Gregory Lumber Co. v. United States, 11 Cl. Ct. 489, 503
(1986), aff'd, 831 F.2d 305 (Fed. Cir. 1987), cert. denied,
484 U.S. 1061, 108 S.Ct. 1016 (1988) (common timber industry
knowledge that estimates are underruns and contract had an
effective disclaimer).

®1d.
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: disclaimers® will not normally be effective as a defense
against a claim of misrepresentation;* however, if the
disclaimer is drafted specifically for a certain circumstance,
it will usually be upheld,® although matters outside the

scope of the disclaimer will be considered accurate.®

A contractor is deemed to have knowledge which would have been
apparent from a reasonable site investigation, or, if the
contractor failed to conduct a site investigation, the
contractor will be charged with the knowledge it would have

gleaned had it conducted a reasonable site investigation.¥

Finally, contractors cannot successfully assert a claim of

Ysee Hoover, supra note 42, at 232 for a catalog of the
types of disclaimers generally found in Government contracts.
See also Pettit, Government Disclaimers of Liability, Briefing
Papers 77-5 (October 1977).

S1see e.g., United States v. Atlantic Dredging Co., 253
U.S. 1 (1920); United Contractors v. United States, 177 Ct. Cl
151, 368 F.2d 585 (1966); Felhaber Corp. v. United States, 138
ct. Cl. 571, 151 F.Supp 817 (1957); and Flippin Materials Co.
v. United States, 160 Ct. Cl. 357, 312 F.2d 408 (1963).

%2See e.g., Teledyne Lewisberg v. United States, 699 F.2d
1336 (Fed. Cir. 1983); Archie and Allen Spiers, Inc. v. United
States, 155 ct. Cl. 614, 296 F.2d 757 (1961) and Arvin
Industries, Inc., ASBCA 15215, 71-2 BCA q 9143 (1971).

¥see Thompson Ramo Wooldridge, Inc. v. United States, 175
Ct. Cl. 527, 361 F.2d 222 (1966).

Urri-Ad Constructors, ASBCA 34732, 89-1 BCA ¢ 21,250
(1989) ; Metroplex Industrial Contractors, Inc., ASBCA 26242,
82-1 BCA 4 15,749 (1982); Swepco Corp., ASBCA 25118, 81-2 BCA
4 15,262 (1981); and Mojave Enterprises, AGBCA 75-114, 77-1
BCA § 12,337 (1977).
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misrepresentation without having consulted all the contracts
documents available to it¥ or information reasonably
available from sources outside the Government.® Reliance can
be unreasonable if a contractor fails to perform a site

inspection.

C. Nondisclosure of Information

In the past, the traditional concept of nondisclosure of
information was referred to as the failure on the part of the
Government to disclose "superior knowledge;" however, the term
"nondisclosure of factual information" better describes this
situation. Nondisclosure of factual information has its roots

in many legal theories.¥ That the Government can be liable

¥see F.E. Constructors, ASBCA 23003, 82-2 BCA ¢ 16,119
(1982); L.M. Jones Co., supra note 77; and Flippin Materials
Co., supra note 81.

%¥sSee Max Jordan Bauuternehmung v. United States, 10 Cl.
ct. 672, 5 FPD 85 aff'd, 820 F.2d 1208 (Fed. Cir. 1987) (the
Government is under no obligation to volunteer information
that is reasonably accessible from other sources). See also,
infra notes 96, 97.

Ysee Latham, supra note 42 at 200, where he refers to
four: (1) the law of misrepresentation; (2) the rule that
if one party has knowledge of another's interpretation he will
be bound by it; (3) that by failing to disclose information
the Government assumes the risk of impossibility of
performance; and (4) that nondisclosure can be a breach of
the Government's duty to cooperate and not hinder performance
(e.g., Automated Services Inc., BCA GSBCA EEOC-2 & 3, ¥ 15,303
(1981). See also Nash, supra note 28 at 14-7, referring to
both the implied warranty that information is complete and
reliance on the rule set forth in Helene Curtis Industries,
supra note 55. For a full discussion of nondisclosure cases
resolved via constructive changes, see Nash at 14-1ff.
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for the nondisclosure of factual information was clearly set
forth in the case of Helene Curtis Industries,® and its
progeny which established the following elements of proof

necessary to successfully assert a nondisclosure claim:®

1. The Government knew or had reason to know of vital or
material factual information;

2. The Government knew or had reason to know the
contractor had no knowledge of the information;

3. The contractor had no knowledge or reason to know of
the information; and

4. Nondisclosure caused detriment to the contractor.

1. Vital/Material Information

As with affirmative false statements, the Government is not
required to disclose any and all informaticn -- just facts
considered material® or vital to the performance of the

contract.’ Likewise, as with the discussion of affirmative

¥supra note 55.

¥See also Sklute, supra note 42 at 72; Hoover Thesis,
supra note 42 at 123ff; and Appendix A.

¥see supra note 59.

'See, e.g., cases holding information not material: Al
Johnson Construction Co. and Massman Construction Co. v.
United States, 19 Cl. Ct. 732, 9 FPD § 61 (1990) (in a water
control construction contract, Government withholding of a
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false statements, this would not include opinions, and it has
been held that estimates need not be provided when a
contractor is given all the information compiled to arrive at

the estimates.®

2. Information Must Be Factual

Nondisclosure situations arise when the Government possesses

report on a construction site one mile away and with different
ground characteristics was not material); Alabama Dry Dock and
Shipbuilding Corp., ASBCA 39215, 90~-2 BCA § 22,855 (1990)
(although Government disclosed that a hertz invertor was a
sole source item, the newness of the item was not vital as the
contractor had a duty to inquire as to its availability);
McCormick Construction Co. v. United States, 12 Cl. Ct. 496,
6 FPD q 83 (1987) (no breach of duty to disclose for failing
to provide drilling logs as logs did not contain information
that was of significance to anyone other than an expert);
Bromley Contracting .c., GSBCA 6965, 85-3 BCA § 18,428 (1985)
(Government knowledre that obtaining slate within the contract
period of 100 days would be difficult was not material despite
the fact that ti.e Government knew who the supplier was and had
a letter from a prospective bidder advising the agency that
the item would be hard to get); and T.C. James and Co., ENG
BCA 5328, 89-2 BCA § 21,643 (1989). See e.g., case holding
information to be material: Tripod, Inc., ASBCA 25104, 89-1
BCA § 21,305 (1989) (food service contract that shifted to the
contractor the risk of variations in the number of meals was
not applicable when the IFB called for service of one Mexican
dinner a week and failed to indicate the popularity).

”See, e.g., Sayco Ltd., ASBCA 36534, 89-1 BCA ¢ 21,319
(1988) (Government motion for summary judgment denied where
the contractor alleged that the agency negligently (or even
intentionally) failed to disclose its estimate of the number
of units it expected to pu-chase in the out-years when
negotiating a lump-sum payment under a value engineering
change proposal]; L.G. Everist, Inc. v. United States, 231 Ct.
Cl. 1013, (1982), cert. denied, 461 U.S. 957 (1983) (no
recovery for failure to disclose opinion where contractor
could have verified information but declined to do so); T.F.
Scholes, Inc., 174 Ct. Cl. 1215, 357 F.2d 963 (1966) and
Womack, supra at note 67.
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special factual knowledge, not shared with the contractor,
which is vital or material to the performance of the contract,
thereby placing on the Government an affirmative duty to share

such knowledge.” Specifically,

Superior knowledge does not mean that the
Government knows more about a subject than does a
particular contractor. Rather it means that the
Government knows some fact that is not known or
otherwise available to the industry concerned;
knows, or should know, that the prospective bidders
and contractors do not know, and cannot learn of,
such fact other than from the Government and needs
it in order to submit an informed and reasonable
bid and to perform the contract; and withholds or
fails to disclose it to bidders and contractors.®

As with affirmative false statements a major concern here is

whether the contractor has knowledge of the matter or should

“Active Fire Sprinkler Corp., GSBCA 5461, 85-1 BCA ¢
17,868 (1984) (recovery allowed for failure to disclose
information concerning the existence of asbestos after
balancing the agency's duty to disclose against the
contractor's duty to inquire). See also, Hardeman-Monier-
Hutcherson, supra note 73 (recovery allowed for failure to
disclose reports on weather and sea conditions); Aerodex, Inc.
v. United States, 189 Ct. cCl. 344, 417 F.2d 1361 (1969)
(recovery for failure to disclose unavailability of part); and
J.A. Jones Construction Co. v. United States, 182 ct. Cl. 615,
390 F.2d 1361 (1969) (recovery for Government failure to
inform contractor of potential increase in wage rates due to
other Government projects awarded in the same area).

“prillers, Inc., EBCA 358-5-86, BCA 90-3 § 23,056 (1990)
at 115,747. In this case, the board at n. 13 states that
contractors need not prove that the Government knew or should
have known of the contractor's ignorance as that element is
subsumed in the others. Cf. elements at p. 30, supra,
Appendix A infra, and J.A. Jones Construction Co., supra note
93 (another essential element of the Helene Curtis Industries
case 1is the Government's knowledge of the contractor's
ignorance).
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have reason to know of it. If so, there is no duty to
disclose and any claim on that ground will fail.®
Consequently, if the Government can show that the contractor
could have reasonably obtained the knowledge from another
source,® or if such Kknowledge was common throughout the

industry,® the Government will not be rendered liable.

In Drillers, Inc.,® the parties entered a contract without a
Differing Site Conditions clause for the construction of

cavern wells for the national Strategic Petroleum Reserve.

%See Dewey Electronics Corp., ASBCA 33869, 33870, 91-1
BCA § 23,443 (1990) (contractor cannot claim the Government
failed to disclose defects in the design of radiation
dosimeters where the designer of the dosimeter was employed by
the contractor).

%see Hobbs, Construction and Development, Inc., ASBCA
34890, 91-2 BCA § 23,755 (1991) (Government was not obligated
to disclose an article that appeared in a trade publication as
the information was as available to the contractor as it was
to the Government and the article appeared 10 months after
award); Robin C. Uhde, AGBCA 90-117-1, 91-1 BCA § 23,720
(1991) (no duty to disclose severe weather conditions at the
jobsite when information was equally available to the
contractor); and Haas and Haynie Corp., GSBCA 5530, 84-2 BCA
9 446 (1984).

Ysee Johnson & Son Erector Co., ASBCA 23689, 86~2 BCA §
18,931 (1986) (knowledge of the federal and state emission
standards was a matter of public record and generally
available within the air pollution control industry); H.N.
Bailey & Associates v. United States, 196 Ct. Cl 166, 449 F.2d
376 (1971), Intercontinental Manufacturing Co., supra note
370; and Utility Contractors, Inc. v. United States, 8 Cl. Ct.
42, (1985), aff'd without published opinion, 790 F.2d 90 (Fed.
Cir. 1986), cert. denied, 479 U.S. 827 (1986) (contractor had
access to same information as the Government regarding
rainfall and hydrology).

%Supra note 94.
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The contractor alleged the Department of Energy breached the
contract by its failure to disclose superior knowledge
concerning the presence of hydrogen sulfide (H,S) at the site
in corrosive concentrations resulting in damage to the
contractor's drill and associated delays. In an opinion that
exemplifies a board's ability to balance the equities, the
Energy Board held that although the agency knew of the
presence of H,S from an earlier contract, the Government's
duty to disclose was outweighed by the contractor's failure to
either conduct an adequate site investigation or consult an
extensive site report (available at and after the pre-bid
conference) which was replete with the possible existence of
H,s.%”

W a contractor had supplied the Navy

In another recent case
with asbestos insulation products and, after being sued by an
employee for disabilities resulting from the asbestos in which
he recovered $10,000, the contractor sought indemnification
from the Government. The court refused to extend Helene
Curtis Industries'™ to obligate the Government to inform a

contractor that its products were harmful, as that would

require the Government to make a determination as to what the

®1d.

1Wplbert Lopez v. United States, 858 F.2d 712 (Fed. Cir.
1988), 7 FPD § 121 (1988).

Ysypra note 55.
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contractor did not already know.

Many other things will impact a determination of contractor
knowledge. For example, whether the Government's knowledge is
superior will be dependent on the extent to which the

contractor conducted a reasonable site investigation,!'®

Rsee Drillers, Inc., supra note 94; Wayne Construction,
ENG BCA 4942, 91-1 BCA ¢ 23,535 (1990) (Government had no duty
to disclose knowledge of rock quality in a Government-owned
gquarry as it could have been determined visually in pre-bid
site investigation); Tri-Ad Constructors, supra note 84 (site
visit would have revealed need for 38,076 feet of cable
instead of contractors estimate of 18,000 feet); Structural
Painting Corp, ASBCA 36813, 89-2 BCA q 21,605 (1989) (failure
to perform a site inspection was negligence); Bowie and K
Enterprises, Inc., IBCA 1788, 87-1 BCA € 19,338 (1986) (bare
withholding of knowledge or information by the Government is
not misrepresentation if the contractor fails to make
reasonable inquiries contemplated by the site provisions of
the contract and if such investigation would have disclosed
the erroneous or misleading nature of the matter); ECOS
Management Criteria, Inc., VABCA 2058, 86-2 BCA ¢ 18,885
(1986) (no duty to disclose the existence of interstitial
floors in an energy audit contract where the contractor could
have discovered the floors by reasonable investigation);
Markey Construction Co., VABCA 2019, 2200, 85-3 BCA 18,425
(1985) (room could have been located by a reasonable site
investigation -- no Government misrepresentation for not
disclosing it in the contract documents); William D. Kyle,
AGBCA 29194, 29924, 85-2 BCA 9§ 18,105 (1985) (contractor too
busy to inspect assumed risk that site access by a poor road
might impede performance); Klingensmith v. United States, 703
F.2d 583 (Fed. Cir. 1982); Kirk L. Whitcombe, AGBCA 77-184,
79-1 BCA § 13,734 (1979) and Key, Inc., IBCA 690-23-57, 68-2
BCA q 7385 (1968) mot. for reconsid. denied, 69-1 BCA § 7447
(1969). But cf., C.M. Moore Div., K.S.H., Inc., PSBCA 1131,
85~2 BCA q 18,110 (1985) recon. denied, 86-1 BCA ¢ 18,573
(1986) (even though the contractor inspected the Government
furnished property and the contract contained an "as is"
clause, the contractor recovered for the Government's failure
to disclose when it knew the property would have to be
modified to function on the contractor's equipment).
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the size, experience and abilities of the contractor,'® and

the information and warnings in the contract documents.!®

Bgee Edwards, Edwards and Dixon v. United States, 19 Cl.
Ct. 663, 9 FPD § 34 (1990) (construction of one other postal
facility rendered contractor "experienced" and not entitled to
rely on any Postal Service representations regarding the
square footage required for the current project); Numax
Electronics, Inc., ASBCA 290380, 90-1 BCA ¢ 22,280 (1989)
(Government's duty to disclose was greater as contractor was
a small business concern); Gulf & Western Industries, Inc.,
ASBCA 21090, 87-2 BCA ¢ 19,881 (1987) (at least two other
contractors had experience in the tasks involved so knowledge
was not exclusive with the Government); wWilliam D. Kyle, supra
note 102 (contract documents indicated closest truck access to
site 8 miles away =-- contractor assumed risk of bad road by
not reading the contract documents and by not inspecting);
Tyroc Construction Corp., EBCA 210-3-82, 84-2 BCA q 17,308
(1984) ; Johnson Electronics, In., ASBCA 9366, 65-1 BCA § 4628
(1964) General Dynamics Corp., ASBCA 13001, 71-2 BCA § 9161
(1971); and Mills v. United States, 187 Ct. Cl. 696, 410 F.2d
1255 (1969) (even an elderly uneducated widow is not entitled
to rely on Government representations as to the law pertaining
to her contract with the Government).

I%see Edwards, Edwards and Dixon, supra note 103 (IFB
gave express warning that "bidder shall be responsible for all
action necessary to obtain zoning" and Nags Head zoning
ordinance was not superior knowledge as it was a matter of
public record); Industrial Constructors Corp., AGBCA 84-348-1,
90-1 BCA § 22,767 (1990) (in a contract for the repair of a
dam, there was no failure to disclose the presence and
pressure of groundwater as the information was generally
available or could have been obtained from public records,
including the original plans for the dam); P&M Cedar Products,
Inc., ASBCA 89-167-1, 90-1 BCA § 22,444 (1989) (claim for
increased costs caused by greater road use than anticipated
was denied as contractor had access to and had consulted
documents that reflected the traffic flow -- the contractor
relied on some contract documents but not others); Drillers,
Inc., supra note 94 (absence of a Differing Site Conditions
clause from a contract puts the risk on the contractor of
conditions it should reasonably anticipate); Young
Enterprises, Inc., ASBCA 34138, 89-3 BCA ¢ 22,061 (1989) (no
duty to disclose that a part was & :° le source proprietary
item as that information was available from other sources);
Lunseth Plumbing and Heating Co., ASBCA 25332, 81-1 BCA ¢
15,063 (1981); Haas & Haynie Corp., GSBCA 5530, 6224, 6638,
6919, 6920, 84-2 BCA § 17,446 (1984); Kaufman DeDell Printing,
Inc., ASBCA 19268, 75-1 BCA ¢ 11,042 (1975); and National
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One of the more perplexing recent cases in the area of
nondisclosure is Petrochem Services, Inc.'” 1In a contract
for the clean~up of an o0il spill from a storage tank on a Navy
base, the Government failed to include its 21,076 gallon spill
estimate which was easily determined by assessing the amount
of 0il missing from the base's inventory. Prior to award,
Petrochem sent a representative (a Mr. Vehrs) to the site to
determine how much oil had spilled. During the inspection, in
which he was accompanied by the drafter of the technical
specifications (a Mr. Smith), Mr Vehrs estimated a spill of
only 6,000 gallons, but was told by Mr. Smith that the spill
was closer to 21,000 gallons. What was unclear; however, is
whether Mr. Vehrs heard what Mr Smith tolcd him and chose to
ignore it or whether he didn't hear it at all. Not
surprisingly, when Petrochem commenced performance, it found
Mr. Vehrs' estimate to be 15,000 gallons low and filed a claim
seeking an equitable adjustment of $27,421.13 alleging the
Government failed to disclose its superior knowledge. The
court agreed with the board that the disclosure of information
can be made orally, but reversed the board as no evidence had
been presented at trial "either that the oral communication
had been made, heard, and understood, or that [the Navy] had

done its best to achieve this result."'®

Radio Co., ASBCA 14,707, 72-2 BCA { 9486.
1837 F.2d 1076 (Fed. Cir. 1988), 7 FPD § 6.

rd. at 7 FPD § 6 at 12 (emphasis added).
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Unfortunately the court's decision is confusing and internally
inconsistent. For example, the court states that "[i]t is
undisputed that appellant was orally told by Mr. Smith the
amount of o0il 1lost,"” but thereafter states that the
Government has done all it can if it gets the information out
loudly and clearly'® without a mention of the requirement
for understanding. Then again, the court states that in order
to prevail the Government must show that Mr Vehrs "absorbed,
digested, and comprehended" the import of the statement by Mr
smith.!'” As the court found, there was no question that Mr.
Vehrs was orally informed of the Navy's spill estimate, but
what is troubling here is the uncertain burden the court puts
on the Government to ensure that Mr. Vehrs understood what was
said to him. The court was struggling with two issues -- on
the one hand as a matter of policy, it wanted to affirm the
board's determination that the Government be able to orally
disclose superior knowledge'' but, on the other hand, it had
to balance the Government's negligence in failing to disclose

the estimate (a very vital piece of information under these

Wrgq. at 8.
1®rd. at 10.
®rd. at 12.

WcfF.. R.G. Pitts, Inc., ASBCA 37816, 89-3 BCA § 22,245
(1989) (oral information not sufficient to discharge the
Government's duty to disclose where the contract was for the
construction of an underground storage tank, and the
contractor had inspected the site, but had failed to ask about
road load limits -- the failure to ask did not override the
Government's duty to disclose).
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circumstances) in the contract documents. The result is that
this burden to show "understanding" of a statement as to
something so simple as the amount of o0il in a berm should
effectively result in written disclosure of anything requiring

disclosure.!!!

The only case following Petrochem Services Inc. to date is R
& R Enterprises,'?’ where the board found that a Government
official's oral disclosure of a planned water and sewver
project in a national park did not meet the test of Petrochem
Services, Inc. as the communication was not made in such a
manner as to alert a concession contractor to the adverse
consequences of the project on the resort's business. In R &
R Enterprises, the board found that although there had been
conversations concerning the planned project, no one
“specifically warned" the contractor before award.!™ Thus,
on stronger facts than Petrochem Services, Inc., the board
upheld the Government's authority to orally disclose, but did

not push the "understanding" requirement nearly as far.

""Had the Government included the 21,000 gallon estimate
in the contract or sent Petrochem a written estimate, there is
no question the court would not have required the Government
to show that the contractor read and understood the documents.

Mgypra note 44.

Brd. at 109,145.
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3. Knowledge of the Government

It is possible that the Government may have information which
is vital, yet not be liable for its nondisclosure.'* Then
there are the cases where the Government or the contractor is
clearly at fault, yet each attempts to avoid the consequences

115

of a bad decision. The burden is on the contractor to

prove the Government failed to disclose factual information!'

servidone Construction Corp. v. United States, 19 Cl.
Ct. 346, 9 FPD ¢ 12 (1990) aff’'d 1991 U.S. App. LEXIS 6974
(Apr. 24, 1991) (no breach of contract and recovery for
contractor where Government did not recognize from the charts
it had compiled that soil conditions were so unusually
compacted) .

5see Gould Inc. v. United States, 19 Cl. Ct. 257, 9 FPD
¥ 3 (1990) (Navy did not withhold information on the amount of
design work needed to produce radios), vacated and remanded,
1991 U.sS. App. LEXIS 11829 (Jun. 7, 1991) . cf.,
Transtechnology Corporation, Space Ordnance Systems Division
v. United States, 22 Cl. Cct. 349, 9 FPD § 145 (1990) (in a
contract for the production of infrared countermeasures
flares, the Government breached its duty to disclose when,
although called for in design specifications, the use of
ground magnesium would not produce the desired results -- what
the Government was really after was a research and development
contract (at least in part)]; Aulson Roofing, Inc., ASBCA
37677, 91-2 BCA § 23,720 (1991) (contractor denied recovery
for claim that Government had superior knowledge of wind
conditions at the jobsite that blew over the contractor's
trailer on two occasions =-- contractor took no precautions
after the first blowover); and IBI Security Services, Inc. v.
United States, 19 Cl. Ct. 106, 8 FPD § 144 (1989) (Government
not liable for failing to disclose that a price adjustment
clause was omitted from a contract).

see GAF Corp. v. United States, 19 Cl. Ct. 490, 9 FPD
4 18 (1990) arff'd 1991 U.S. App. LEXIS 8702 (May 8, 1991) (no
duty to disclose superior knowledge to asbestos manufacturer
as contractor failed to show the Government had superior
knowledge); Universal Contracting and Brick Painting Co. v.
United States, 9 FPD § 44 (1990) (Government motion for
summary Jjudgment denied where factual dispute existed over
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and this may involve imputing knowledge from one agency of the

Government to another. The standard rule here is that unless

l there is some meaningful connection between the two agencies,

W7 The predominant view is to

‘ knowledge will not be imputed.
consider the totality of the surrounding circumstances and to

' not impute knowledge absent specific facts that one agency

! Government's duty to disclose asbestos content of paint in a
removal contract); Sanders Construction Co., IBCA 2309, 90-1
BCA q 22,412 (1989) (contractor proved Government withheld
superior knowledge of a dam which had not been properly
maintained, resulting in an unanticipated amount of sediment
buildup); Wilner Construction Co., ASBCA 25719, 83-2 BCA {
16,866 (1983); and P.J. Maffei Building Wrecking Corp. v.
United States, 732 F.2d 913 (Fed. Cir. 1984). Finally, there
are cases that bridge both the contractor knowledge and the
Government knowledge areas. See Lionsgate Corp., ENG BCA
5391, 5409, 5419, 5446, 91-1 BCA § 23,368 (1990) (contractor
failed to prove either that the Government knew or that the
contractor did not know of the difficulties in working with
drain materials in a flood control channel contract).

Wgee cases finding no imputation: Hawaii Dredging and
' Construction Co., ASBCA 25594, 84-2 BCA § 17,290 (1984) (from
Department of Labor to Department of Navy regarding changes to
regulations covering alien workers on Guam); Unitec, Inc.,
ASBCA 22025, 79-2 BCA g 13,923 (1979) (from Army Corps of
Engineers to Army airfield representatives); S.T.G.
Construction Co. v. United States, 157 Cct. Cl. 409 (1962)
(from one military service to another); Bateson-Stolte, Inc.
v. United States, 158 Ct. Cl. 455, 305 F.2d 386 (1962) (from
Atomic Energy Commission to Army Corps of Engineers); and
L'Enfant Plaza Properties, Inc. v. United States, 227 Ct. Cl.
1, 645 F.2d 886 (1981) (from General Services Administration
to District of Columbia Redevelopment Land Agency). Cases
finding imputation: J.A. Jones Construction Co., supra note 93
(Army Corps of Engineers acting like the construction "agent"
of the Air Force); LogiMetrics, Inc., ASBCA 28516, 84-3 BCA §
17,593 (1984) (from one Navy office to another where three
Navy offices possessed the information and the contracting
officer knew both of the information and that the contractor
had requested it); and Cryo-Sonics, Inc., ASBCA 11483, 66-2
BCA § 5890 (1966) (knowledge of one Air Force command imputed
to another due to a report which identified an engineer in the
other command).
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actually knew (or should have known) of the matter at issue.

Imputation arguments can even cross over into the legislative
area. In Intelcom Support Services, Inc.,'" the Government's
motion for summary judgment was granted where the contractor
failed to show a genuine issue of material fact that the

Government knew, prior to award, of an impending tax increase.

4., Detriment

No matter what the Government fails to disclose, be it the
most vital piece of information the contractor needs to
perform, so long as the nondisclosure does not detrimentally
affect the contractor, there can be no recovery.!” The
contractor has the burden of showing that but for the
Government's withholding of the material information it would
have altered its course of action in some manner that would

have lessened the adverse impact.'®

IBASBCA 36815, 90-2 BCA § 22,767 (1990).

'Ysee Helene Curtis Industries, supra note 55 and
Imperial Agriculture Corp.v. United States, 147 Ct. Cl. 532
(1959). See also Nash, supra note 87 at 14-8, citing Johns-
Manville Corp. v. United States, 13 Cl. Ct. 72 (1987), 6 FPD
4 105 (1987) for the proposition that there must be a direct
cost impact of performing the contract to recover for
nondisclosure.

Wgee Pacific Western Construction, Inc., DOTCAB 1084,
82-2 BCA § 16,045 (1982), recon. denied, 83-1 BCA q 16,337
(1983) and Helene Curtis Industries, supra note 55.
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D. Conclusions

As mentioned earlier, the major movement in this area involves
nondisclosure of factual information. The latest breaking
case and probably the "mother of all" nondisclosure cases is
y the recent challenge by the McDonnell-Douglas and General
Dynamics Cotporations which have filed suit in U.S. Claims
Court seeking to overturn the default termination on the $4.8
billion A-12 contract.'” Among other things, the contractors
allege: (1) the Navy breached its obligation "to share with
the Contractors data within the government's possession that
were vital to the Contractors' performance of the [contract],
to deal with the Contractors in good faith, and to cooperate
and not to hinder the contractors' performance;" (2) the Navy
knew the projected performance of the A-12 would not meet
contract specifications and failed to disclose it; and (3) the
Navy failed to disclose information 1learned from other
contracts regarding the development of propulsion systems that
caused the contractors to have to reinvent known
technology.'? Needless to say, this is a case that will be
around for quite some time and its impact on the law in this

area will certainly merit attention.

Finally, several points become apparent after a review of the

2gee 55 FCR 867.

2rg,
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affirmative false statement and nondisclosure <cases.

i Generally, these cases normally arise out of misunderstandings
or miscommunications -- they simply do not rise to the level
and complexity of such major performance disputes as cost or
pricing issues, delays, terminations and the like. Most of

' the cases in this area can be traced either to the negligence

(or an occasional intentional act) of one of the parties to

the contract. Rare is the case where both sides are equally

at fault -- if that happens the courts and boards typically
resort to the traditional rules of risk allocation and
contract interpretation and balance, for example, the

Government's duty to disclose with the contractor's duty to

inquire,'” and may even fall back on a joint/comparative

negligence analysis. More typically, however, is the case
where there is obvious fault on one side -- normally, the

Government has made an error in failing to disclose or by

disclosing incorrect information, or the contractor is trying

to make up for a mistake in business judgment. Ooften it
appears litigation is the only way out of these situations, as
once the claim is filed and "the system" takes over --

j litigation takes on its usual life of its own and the parties

to the dispute internalize the issues, losing sight of what

Bsee e.g., Drillers, Inc., supra note 94 and Active Fire
Sprinkler Corp., supra at note 93 and Hof Construction, Inc.,
GSBCA 7012, 84-3 BCA ¥ 17,561 (1984) (when Government's duty
to disclose conflicts with the contractor's duty to inquire,
the balance is struck in favor of disclosure).
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really matters -- the business aspects of the process.'®
Litigation is the antithesis of good business -- it is
expensive, time consuming and often not productive.
Government agencies need to continue to actively pursue the
creation of an ombudsman position at all major procurement
levels or offices to attempt to resolve matters before a claim
is filed, or shortly thereafter. Beyond that, use of
alternative dispute resolution procedures seems like the most

logical option.

%The issue is pot whether you win or lose ... it is
whether the Government gets what it contracted for on time and
whether the contractor gets paid.
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III. pisclosure of Information About a Contractor —-—- To
'hat Contractor

In a perfectly logical world, it would seem that there would
be no reason for the Government not to provide information
about a contractor to that contractor. Such disclosure does
two things. First, it fosters a spirit of trust and
cooperation with industry that might go a 1long way to
preventing later 1litigation. Second, disclosure of
information improves the quality of the procurement system by
allowing a contractor more information to improve its future
proposals, thereby improving the contractor's chances of
gaining award of the contract with the further benefit of
providing the Government with an offer that requires less

evaluative effort.

Unfortunately, the Government does not always disclose all the
information that it should. This may be true for a variety of
reasons including not knowing the "rules" for nondisclosure,
misunderstanding the rules, or fear of compromising the
Government's bargaining position or the integrity of the
system. Often, failing to disclose information is a byproduct
of what the parties tragically perceive to be an adversarial
process, rather than a mutually reinforcing arm's length
transaction whereby the contractor gets money and the
Government gets a product or service. This chapter examines

particular instances where information about a particular
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contractor is and is not released to the contractor which is
the subject of the information. The next chapter deals with
the disclosure of information about a particular contractor to

actual or potentiai competing contractors.

A. Responsibility Determinations

1. Preaward Survey Information'”

Preaward surveys are a tool for use by contracting officers to

make informed responsibility decisions.!?

Preaward surveys
are different from contractor performance assessment
reports'”? as they are objective in nature and completed
preaward, while contractor performance assessment reports are
generally subjective and are accomplished postaward. The

following is a guide to the basics of preaward surveys and the

disclosure issues they can generate.

WHAT IS A PREAWARD SURVEY? A preaward survey is "an

evaluation by a surveying activity of a prospective

see generally, Cibinic and Nash, Formation of
Government Contracts (2d ed. 1986) at 239 - 40 and 246 and
Ruberry and Arnavas, Government Contracts Guidebook (1st ed.
1986) at 3-28.

%see generally, FAR 9.101, FAR 9.105-1(b) (1), and FAR
9.106-1(a).

Ysee discussion beginning on page 73 infra.
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contractor's capability to perform a proposed contract."'?
Preaward surveys look into such matters as technical
—apability, production capability, quality assurance
capability, financial capability, accounting systens,
Government property control procedures, transportation,
packaging, security, plant safety, ability to wmegt the

delivery schedule, and past performance.'”

WHO IS INVOLVED? There are three relevant "who's" here: (1)
who requests the information and needs it in order to make a
determination; (2) who the subject of the information

gathering is; and (3) who does the gathering of information.

(1) Prior to making a responsibility determination, a
contracting officer must have sufficient information to ensure
that a prospective contractor can meet the responsibility
criteria as set forth in FAR 9.104."" The decision to

conduct a preaward survey is within the discretion of the

I2FAR 9.101. This section further defines a "surveying
activity" as "the cognizant contract administration office or,
if there is no such office, another organization designated by
the agency to conduct preaward surveys." Typically, this is
the DCAA.

Ysee Accurate Industries, B-232962, 89-1 CPD g 56
(1989); Colt Industries, Inc., B-231213.2, 89-1 CPD ¢ 49
(1989) ; Delaware Luggage Co. d/b/a Casecraft, Inc., B-231653,
88-2 CPD ¢ 234 (1988); and Oertzen & Co. GmbH, B-228537, 88-1
CPD q 158 (1988).

FAR 9.105-1(a).
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contracting officer.!¥ In addition, the agency is not
required to conduct a preaward survey when the information
available to it is sufficient to allow the contracting officer

to make an affirmative responsibility determination.!®

(2) Information on prospective contractors is usually
limited to either the low bidder or those offerors having a

high probability of award.'®

(3) The survey can be accomplished by the contracting
officer's own administration office in which case that office
will provide the contracting officer with information on the
prospective contractor's financial competence and credit
needs, or, in the case where the surveying activity is not
involved in contract administration, the information will be
obtained from the Defense Contract Audit Agency (DCAA).'* 1In
either case auditors are charged with providing the
contracting officer information concerning "the adequacy of

{the prospective contractors] accounting systems, and these

Blcharl Industries, Inc.--Request for Reconsideration, B-
236928.2, 90-1 CPD § 155 (1990).

2MDT Corporation, B-236903, 90-1 CPD ¢ 81 (1990). See
also CVD Equipment Corporation, B-237637, 90-1 CPD ¢ 259
(1990) ; Automated Data Management, Inc., B-234549, 89-1 CPD 4
229 (1989); Automated Datatron, Inc., B-232048, 88-2 CPD § 481
(1988) ; and Enterprise Corp.--Request for Reconsideration, B-
225385.2, 87-2 CPD § 75 (1987).

IBFAR 9.105-1(b) (1).
IYFAR 9.105-1(b) (2) (ii).
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systems' suitability for use in administering the proposed

type of contract."!¥

WHEN IS A SURVEY REQUIRED? The contracting officer "shall"
gather information on the responsibility of prospective
contractors (to include preaward survey information)
i "promptly"” after the opening of bids or the receipt of
offers.™ 1In the world of negotiated contracts, however, the
contracting officer can request such information even before
the request for proposals is released (commonly done in

research and development contracts).'¥

A preaward survey is
required when the contracting officer has insufficient
; information to make a determination of responsibility, but
should not be accomplished if the proposed contract will be
for $25,000 or less or will have a fixed price of less than
$100,000 and is for a commercially available product, unless
circumstances justify the cost of the preaward survey.'® A

preaward survey is not a legal prerequisite to a determination

of responsibility.'®

IJSId .
136
FAR 9.105-1(b) (1).

137Id .

-~

BFAR 9.106-1(a).

Hotei Donuts & Pastries, B-227306, 87-2 CPD § 275
(1987).
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WHERE IS THE INFORMATION OBTAINED? The FAR 1lists the
following resources available from which a contracting officer
can obtain information to make a responsibility
determination:!¥ (1) the 1list of Parties Excluded from
Procurement Programs;' (2) records and experience data; (3)
the prospective contractor; (4) preaward survey reports; (5)
any other relevant sources; and (6) performance evaluation

reports (for construction contracts).

WHY ARE SURVEYS NEEDED?: The basic policy of the FAR with
regard to contractor qualifications states that "[p]urchases
shall be made from, and contracts shall be awarded to,
responsible prospective contractors only" and that award shall
not be made "unless the contracting officer makes an

affirmative determination of responsibility."!¥

The importance of a responsibility determination cannot be
understated. It is a decision that can have the most
devastating effect on a contractor short of debarment or
suspension -- nonaward of the contract. Due to the drastic
consequences of a nonresponsibility determination and the

ability of contracting officers to base their determination on

WEAR 9.105-1(c).

“isee FAR 9.4.

“2pAR 9.103(a) and (b). Responsibility determinations
can be made at any time prior to award. Gardner Zemke
Company, B-238334, 90-1 CPD § 372 (1990).
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a variety of information from a variety of sources, the FAR

K g, At S

3 has included specific guidance on the disclosure of preaward

information:

A L e e

(a) Except as provided in Subpart 24.2, Freedom of
Information Act, information (including the
pbreaward survey report) accumulated for purposes of
determining the responsibility of a prospective
' : contractor shall not be released or disclosed
outside the Government.

N

(b) The contracting officer may discuss preaward
survey information with the prospective contractor
before determining responsibility. After award,
the contracting officer or, if it is appropriate,
the head of the surveying activity or a designee
may discuss the findings of the preaward survey
with the company surveyed.

B T — e e

(c) Preaward survey information may contain
proprietary and/or source selection information and
should be marked with the appropriate legend and
protected accordingly.!®

Contracting officers are vested with a wide degree of
discretion and business judgment in making responsibility
determinations and such decisions will not be overturned
i unless the protester shows bad faith or the lack of a
reasonable basis for the decision." This area is ripe for
litigation, but with some fine tuning of the relevant FAR

provisions, challenges to nonresponsibility determinations

BFAR 9.105-3 (emphasis added).

see MCI Constructors, Inc., B-240655, 90-2 CPD g 431
(1990); CVD Equipment Corp., supra note 132; Theodor Arndt
GmbH & Co., B-237180, 90-1 CPD § 64 (1990); and Oertzen & Co.
GmbH, supra note 129.
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based on preaward surveys can be avoided. When required, the
FAR dictates that a preaward survey be accomplished promptly

after ‘the opening of bids;'¥

however, the FAR does not
require (it uses the term "may") the contracting officer to
disclose the survey results.® For example, if a contractor
is the low bidder on an invitation for bids and the preaward
survey information is not favorable to the extent that the
contracting officer believes a nonresponsibility determination
is in order, the contracting officer is free to make that
determination, and award to the next higher bidder. The
result? An increased procurement cost. As a practical
matter, contracting officers should rarely make such a
decision without complying with the discretionary disclosure
requirement -- however, this does not happen all the time.
Contracting officers owe it to their position, and to the

public fisc to take whatever steps are necessary to ensure

that the agency gets the best deal -- which includes both the

lowest price and a responsible contractor. Mandating that
contracting officers disclose preaward survey deficiencies is
not that onerous a request. The vast majority of cases will
be a matter of simply confirming the known. In other cases,

the Government may have data that is out of date'’, or in

WSFAR 9.105-1(b) (1).

MSFAR 9.105-3(b).

Wninformation ... shall be obtained or updated on as
current a basis as is feasible up to the date of award." FAR
9.105-1(b) (3). In SPM Manufacturer's Corp., B-228078.2, 88-1
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flat error, both of which could be corrected in short order by
the contractor, but only if the information is disclosed and

their input solicited.!®

A recent case illustrates this point. In International
Paint,™ as a result of a preaward survey and another report
on the status of the contractor's current contract, the
contracting officer found the contractor to be nonresponsible.
The GAO reiterated the oft-cited rule that "the burden is on
the contractor to demonstrate affirmatively that it is
responsible."'™® This puts the contractor in the precarious
position of not knowing what negative ammunition the

contracting officer has concerning its responsibility (since

CPD § 370 (1988) the GAO held that where preaward survey
information was five months old and contained a number of
deficiencies, the agency should reevaluate its
nonresponsibility determination.

“contractors should not be allowed the full procedural
due process rights that attach when, for example, a
nonresponsibility determination is based on the contractor's
integrity. See generally the discussion below at page 62. It
is clear that a protester's right to procedural due process
does not require advance disclosure of preaward survey results
or an opportunity for the contractor to defend its position
where the information is used to find the protester not
responsible for a single procurement [Technical Ordnance,
Inc., B-236873, 90~-1 CPD ¥ 73 (1990)}; however, due process
rights will attach if there is an indication of de facto
debarment or suspension. Omni Analysis; Department of the
Navy--Requests for Reconsideration, B-23372.2 & B-23372.3, 89-
2 CPD § 73 (1989).

“ITnternational Paint USA, Inc., B-240180, 90-2 CPD ¢ 349
(1990).

91d. citing Becker and Schwindenhammer GmbH, B-225396,
87-1 CPD § 235 (1987).
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the duty to disclose is discretionary), yet bearing the burden

of affirmatively proving its responsibility.!’® 1In this case

the contractor protested that the agency relied on "inaccurate

information and conclusions in the pre-award survey,"'? and

the contracting officer contended that "“the contractor failed
to convince the contracting officer that proper corrective
measures had been taken to prevent repetition of those
problems on this procurement."! Although the GAO found that
the contracting officer correctly determined the contractor to
be nonresponsible, the smarter approach for any contracting
officer when confronted with the possibility of making a

nonresponsibility determination would be to offer and allow

the contractor an opportunity to address the issues. After
i all, assuming reducing down the number of protests is a goal
of the Government, disclosing this type of information at the
outset may not foreclose every possibility of a protest, but

it certainly would be a significant step in the right

Bisee MCI Constructors, B-240655, 90-2 CPD § 431 (1990),
where the GAO stated that a contracting officer can still
consider default terminations over two years old when making
a responsibility determination. The key is whether the
contractor possesses the current ability to perform.

Blsee supra note 149. For another case where a protest
was sustained because the Government relied on erroneous data
in a preaward survey, see Fairchild Communications &
Electronics Company, B-223917, 86-2 CPD Y 633 (1986).

Wrnternational Paint seems to extend the affirmative
duty to demonstrate responsibility so far as to require the
contractor to disclose any and all possible prior performance
problems and fully explain why and how those problems will not
be repeated.
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direction.'*

Oon the other hand, consider the case of Ingenieria Y
Construcciones Omega S.A.'S There, following an award
recommendation by the preaward survey, the contracting officer
made a "direct request to the firm for information showing
that it had the technical capability *to perform and that it
met the other responsibility standards set forth in [FAR
9.104-1]."!% The contractor responded with what it
considered to be the necessary financial, subcontracting,
licensing and other data which the contracting officer
determined to be insufficient to support a finding of
responsibility and awarded to the next low bidder. This case
illustrates a number of things. First, it is an excellent
example of a contracting officer who, in the face of an award
recommendation by the preaward survey, made written inquiries
to a contractor before making a responsibility determination,
giving the contractor an opportunity to Jjustify its

performance capability. Second, it gives one an idea of what,

“1Tn a conversation on June 12, 1990, Mr Edmund Miarecki,
DLA-G, Defense lLogistics Agency (DLA) Office of the General
Counsel, indicated that there is no set policy in DLA on the
release of preaward survey information. He sees no reason why
these reports are not available to the subject of the survey
(absent any accompanying recommendations) prior to award. On
the other hand, he indicated that the information should be
released postaward only pursuant to requests under the Freedom
of Information Act (5 U.S.C. § 552).

138~241043, 90-2 CPD q 524 (1990).
tlad - B
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as a minimum, should be required when requesting information
from a contractor in order to make a responsibility
determination. Here, as noted, the contracting officer went
out with a very broad request -- in essence asking the
contractor to show why it 1is responsible. Should the
Government have disclosed its specific areas of concern? It
surely would never hurt to direct a contractor's attention to
the matters of import. Third, and lastly, bear in mind that
no matter what a contracting officer does, it cannot foreclose
a contractor from protesting; however, as in this case, if the
contracting officer discloses to a contractor that the agency
is having a problem with the firm's responsibility, the
contractor is on notice and there is no question that the
contractor must affirmatively justify its responsibility. As
the GAO put it, "[a]lthough the Commission did not specify
precisely what types of information it required to determine
(the contractor's] technical capability to perform {the]
contract, its request for technical capability information was
sufficient to permit [the contractor] to respond with relevant
information.""’  The contractor argued that the contracting
officer should have specifically discussed those deficient
areas with it prior to rejection; however, the GAO refused to

go that far.'® No doubt, the ability of a contracting

l”Id.

81d. citing Theodor Arndt GmbH & Co., supra note 144.
Note that if a contractor is deemed nonresponsible based on a
preawvard survey recommendation, the contractor can offer new
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officer to submit a written request as used here and to follow
it up with preaward discussions of responsibility will
oftentimes be a function of the time constraints for the
particular procurement.!® The question really is where you
can best afford the time.'® If time is taken preaward it may
: go far in averting later litigation or at least foreclosing
the possibility that a protester will prevail on the issue.
The bottom line: If the interest is protest avoidance, full

disclosure of deficiencies at this stage is advisable.

The GAO has gone so far in limited circumstances to impose on

the Government this duty to inquire of the contractor in the

information which may be considered by the agency (time
permitting), but such evidence must be fairly scrutinized to
see if it refutes the earlier negative indications on which
the nonresponsibility determination was made. Eagle Bob Tail
Tractors, Inc., B-232346.2, 89-1 CPD q 5 (1989).

¥In Creative Systems Electronics, Inc., B-235388.2, 89-2
CPD ¥ 175 (1989), as part of a responsibility determination,
the agency requested supplier and banking information from a
prospective contractor which failed to provide it by the
deadline imposed by the agency. In upholding the
nonresponsibility determination, the GAO held that one week
was sufficient time to allow the contractor to assemble this
information and present it to the agency. Whether a
contractor has sufficient time to provide information must be
fact specific. Contractors should normally be able to respond
to certain requests for information in less than one week.
Again, all this depends upon how r~h time the contracting
officer has to get the procurement uff the ground and to a
lesser degree the difference in price between the lowest and
next low bidder/offeror.

1%The GAO has sanctioned premature preaward surveys as a
means of reducing the amount of time required to award a
contract. Pyrotechnics Industries, Inc., B-221886, 86-1 CPD
q 505 (1986) and T. Warehouse Corporation, B-217111, 85-1 CPD
4 731 (1985).
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preaward survey stage.“‘ In Data Preparation it was held
that the survey report findings were not supported where (1)
the nonresponsibility determination was based in part on the
prospective contractor's failure to provide equipment and
facilities information in its proposal; (2) there was no
direct request for information from the agency; and (3) the

contractor had the information readily at hand.'®

In the final analysis, the critical factor here is the
discretion of the contracting officer.!® There is a tension
between the contracting officer's discretion to rely (or not
rely) on the results of a preaward survey in making a

responsibility determination where the determination may be

Yipata Preparation, Inc., B-233569, 89-1 CPD § 300
(1989). See also SPM Manufacturing Corp., B-228078.2, 88-1
CPD § 370 (1988) and Dyneteria, Inc., B-211525, 83-2 CPD § 654
(1983).

2supra note 161.

18The discretion of the contracting officer and other
procurement officials is at the heart of many Government
disclosure issues. Unfortunately, that discretion is not
always exercised properly. See Fastrax, Inc., B-232251.3, 89-
1 CPD ¥ 132 (1923), where the contracting officer, having
determined the contractor to be nonresponsible, referred the
determination to the Small Business Administration. The GAO
held that "there is no requirement that a contracting agency
submit information in its possession tending to show that a
firm is responsible, since the burden is on the firm to prove
through its COC [Certificate of Competency) application that
it is responsible. R.S. Data Systems, 65 Comp. Gen. 74
(1985), 85-2 CPD § 588, aff'd 65 Comp. Gen 132 (1985), 85=2
CPD q 687."
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unreasonable if it is not based on accurate information,'®
and the contracting officer's discretion to base a
determination of nonresponsibility upon the evidence in the
record without affording an offeror the opportunity to explain
or otherwise defend against the evidence since there is no
requirement that an offeror be advised of the determination in
advance of the award.'® Put simply, how can a contracting
officer insure accuracy of the data without discussing
deficiencies with the prospective awardee? Nonetheless, the
GAO continues to endorse the broad discretion of the
contracting officer. 1In American Systems Corporation,'® the
preaward survey team recommended American not be awarded the
contract as it lacked the technical and production
capabilities to perform. Specifically the team found American
was deficient in the following areas: (1) the number of
qualified technicians; (2) inadequate arrangements for parts
and service; (3) inadequate testing plans and equipment; (4)
inadequate purchasing methods; and (5) failure to understand

167

stock procedures. The GAO upheld the nonresponsibility

determination despite the facts that (1) the preaward survey

isee BMY, Division of Harsco Corporation, B-233081 & B-
233081.2, 89-1 CPD § 67 (1989), «citing Fairchild
Communications & Electronics Co., B-223917, 86-2 CPD q 633
(1986) .

$see BMY, Division of Harsco Corporation, supra note
164, citing Oertzen & Co. GmbH, supra note 129.

166B-234449, 89-1 CPD § 537 (1989).
167Id .
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team spent only three hours!® on its investigation; (2) the
team refused to permit the contractor to give a full overview
presentation of its corporate capabilities; and (3) the team
deviated substantially from its published agenda.!'® This is
a solid example of a situation where the contracting officer
may be on solid legal ground for making a nonresponsibility
determination, but should have refrained from doing so without
at least adhering to the agenda planned for the team visit.
Contracting officers acting with this type of disregard can

expect to draw a protest every time.

Contracting officers also have the authority to mandate a
second preaward survey or review a nonresponsibility
determination if (1) there is ample time, and (2) there is "a
material <change in a principal factor on which the
determination is based."' Again, how is the contracting
officer going to know if there is such a material change
absent full disclosure to and interaction with the prospective

contractor?

Another situation where disclosure of preaward survey

1¥cf. Oertzen & Co. GmbH, supra note 129 where the survey
lasted 90 minutes.

914d.

Mcamel Manufacturing Company =-- A Request for
Reconsideration, B-218473.4, 85-2 CPD § 327 (1985). See also
C.F.R. Services, Inc., et. al., 84-2 CPD q 459 (1984) and
cases cited therein.

60

g | .




information can keep a contracting officer out of trouble
concerns affiliates.!” Not 1long ago the Army made a
nonresponsibility determination on one contractor based
entirely on negative reports of another contractor.'” The
preaward survey stated that the prospective contractor's past
performance record was unsatisfactory and then for evidence
provided documentation of prior inefficiencies on a different
contractor. The Army made two losing arguments. First, it
contended that regardless of the accuracy of the preaward
survey report the contracting officer was entitled to rely
upon it, and second, that reliance on the report was
reasonable because the two contractors were affiliated by
virtue of common management. Had the contracting officer,
prior to making a nonresponsibility determination, contacted
the prospective contractor, this protest could have been

avoided.

2. Disclosure and De Facto Debarments and
Suspensions

Rare are the issues in the field of federal procurement that
reach constitutional dimensions. This is one. 1In keeping

with the theme of this paper, it is necessary to examine this

"'see FAR 19.101 for a definition of “affiliates."

”pecker and Company; Baurenovierungsgesellschaft,
m.b.H., B-22087; B-220808; B-220809; B-220813; and B-220817,
86-1 CPD § 100 (1986).
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issue from the viewpoint of the Government's duty to disclose.
As a matter of semantics, this duty can be viewed as the
equivalent of providing notice, which, in turn, is an
inexorable part of constitutional due process.!” On the one
hand, the Comptroller General has held that "except in cases
amounting to debarment or suspension, a party's right to
procedural due process does not require the advance disclosure
of pre-award survey results or an opportunity for the
contractor to defend its position, because a contracting
officer's procurement responsibility determination is in the
nature of an administrative decision and not a 3judicial
one."'" 0On the other hand, it is clear that the Government

must provide due process in cases of formal debarment and

Bpue process is not a static concept; rather, it is
flexible and requires procedural protections indicated by the
circumstances. Morrissey v. Brewer, 408 U.S. 471, 481 (1972).
Consequently, whether agency procedures meet the
constitutional requirements for due process varies based on
the Governmental and private interests concerned. Mathews v,
Eldridge, 424 U.S. 319, 334 (1976). Cf., Conset Corp. V.
Community Services Administration, 655 F.2d 1291 (D.C. Cir.
1981) (some type of hearing and notice are required to meet
constitutional due process requirements).

Mrechnical Ordnance, Inc., B-236873, 90-1 CPD ¢ 51
(1990), request for reconsideration denied, B-236872.3, 90-1
CPD ¥ 361 (1990). In that case the GAO concluded that since
the nonresponsibility determination was based on the
contractor's unsatisfactory ratings in the area of technical
ability, production capacity, quality assurance, plant
security and manufacturing safety and since the protest
concerned only a single procurement without indication of
debarment or suspension, there was no violation of the
contractor's due process rights.
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suspension;!” however, the issue here is the amount of due

process required in those instances when no formal debarment
or suspension procedures have been initiated, vyet a
nonresponsibility determination has been made on the basis of
integrity. The seminal case in this area is 0ld Dominion
Dairy Products, Inc v. Secretary of Defense.'”™ This case
involved a dairy products .supplier, 0ld Dominion Dairy
Products, Inc. (ODDPI), that directed almost 100 percent of
its operations at obtaining Government contracts to supply
milk products to overseas U.S. military bases. As a result of
a contract awarded to ODDPI in 1974 for which it claimed to be
in a "loss position," a Defense Contract Audit Agency (DCAA)
audit was initiated which concluded there were "irregularities
(that] indicate[d] an unsatisfactory record of integrity."!”
Subsequently, ODDPI bid on an $8.7 million contract in Okinawa
for which it was determined to be the low responsive bidder
and would have received the award but for the fact that it was
determined to be nonresponsible based upon the findings of the

audit report. Almost simultaneously, ODDPI 1lost a $1.2

See FAR 9.406-3(b) (debarment) and 9.407-3(b)
(suspension). See also Gonzalez v. Freeman, 334 F.2d 570
(D.C. Cir. 1964) (formal debarment) and Horne Brothers, Inc.
v. Laird, 463 F.2d 1268 (D.C. Cir. 1972) (formal suspension).

17631 F.2d 953 (1980), hereinafter referred to as "old
Dominion."

T1d. at 956-957. As to the validity of these
"irregularities" the court noted that "it appear([ed) that the
foundation of [the audit] report was that 0ld Dominion had
advantageously used a poorly drawn or ambiguous contract."
Id. at n. 6.
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million contract in Yokohama for the same reason. 0ld
Dominion filed suit in United States District Court for the
District of Columbia alleging the Government had denied it due
process of law. That court "summarily concluded that ODDPI's
due process claim was 'without merit.'"' 1In reversing the
District Court, the Circuit Court emphasized the fact that
"n]Jo notice of any kind was ever given to 0ld Dominion that
its responsibility was even in issue."'” The court
considered the Governmental interests of conducting business
"effectively and efficiently" and of avoiding the "“crippling
effect" of imposing strict due process requirements for all

unsuccessful contractors and held that

This requirement to give notice will impose
absolutely no burden on the Government. Since a
determination that a contractor lacks integrity may
not be made without reference to specific charges
or allegations, it will impose no burden on the
Government to notify the contractor of those
charges. In so doing, the contractor will at least
have the opportunity to explain its actions before
adverse action is taken. In this way, a simple
misunderstanding or mistake may be clarified before
significant injury is done to both the Government

Id. at 959. The lower court opinion is 0l1d Dominion
Dairy Products, Inc. v. Harold Brown, 471 F.Supp. 300 (1979).

1d. (footnote omitted). The omitted footnote refers to

the fact that there was no evidence in the record indicating

ODDPI had been informed of the results of the audit. Id. at

n. 14. It 1is doubtful whether 0ld Dominion would have

prevailed in this case had the audit report been disclosed.

In fact, had the Government provided ODDPI with a copy of the

report, in all 1likelihood, the "irregqularities"™ could have

; been resolved to the satisfaction of both parties, resulting

in the award of the contracts to 0ld Dominion and substantial
savings to the Government of nearly $1.5 million!
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and the contractor.
We do not suggest that the Government was required

to afford the contractor any type of formal
hearing.'®

0ld Dominion stands for two propositions. First (and
foremost) that an ounce of disclosure can be worth a pound of
litigation. Second, that a prospective Government contractor
has a right to receive notice of any allegations regarding its
integrity prior to denying it more than one contract. One
would think that the holding in this case would have found its
way into the FAR by now.! It has not. To date, only the
General Services Administration requires its contracting
officers to notify prospective contractors by letter of the
basis for a nonresponsibility determination so as to "provide
the offeror with the opportunity to cure the factors that lead

[sic] to the nonresponsibility determination prior to the

80rd. at 968 (footnotes omitted, emphasis in original).
Specifically, in this case, the court seems to indicate that
notice would have been sufficient had the Government provided
ODDPI with the reasons for the nonresponsibility determination
on the Okinawa contract at the same time it was provided to
the contracting officer considering the Yokohama contract.
With regard to the avoidance of injury to both parties, see
supra note 179,

BiIndeed, Professor Nash has advocated this on more than

one occasion. See Nash, Integrity Based Nonresponsibility
Determinations: Why Keep the CO in the Dark?, 1 N & CR q 45
(June 1987). Professor Nash's point is well taken that

contracting officers need to be made aware, via regulation, of
the outcome of 01d Dominion. See also, Postscript: The Due
Process Requirement in Responsibility Determinations, 4 N & CR
4 7 (January 1990).
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submission of offers in response to future solicitations.'®

Even so, this regulation does not allow for the correction of

! a wrongful nonresponsibility determination for the present
procurement, A contractor's only recourse would be
litigation, a step rendered unnecessary by the preaward

disclosure of derogatory responsibility information.'®

What was at least implicit in 0ld Dominion was made clear in
a recent GAO decision.!™ The Comptroller General in Energy
Management Corp. held that 0ld Dominion and its progeny'®
applied to integrity nonresponsibility determinations that
involved more than one contract resulting in a
nonresponsibility determination. In this case the Army Corps

of Engineers found Energy Management Corporation (EMC)

nonresponsible based on a preaward survey which indicated the

president of the company was under investigation for theft,

B2GSAR 509.105-3, Disclosure of Preaward Information
(emphasis added).

8As mentioned earlier, the FAR puts the burden of
persuasion on the contractor to establish its responsibility -
- including establishment of an acceptable record of
integrity. FAR 9.103(b) and 9.104-1(d). It is ludicrous to
require prospective contractors to "defend" their business
integrity when, due to the nondisclosure of preaward survey
information and the like, the contractor has no idea that its
responsibility is at issue.

“Pnergy Management Corp., B-234727, 89-2 CPD § 38
(1989).

¥see, e.g., ATL, Inc. v. United States, 3 Cl. Ct. 259
(1983) and Viktoria-Schaefer International
Speditionsgesellschaft mbH & Co. v. U.S. Dept of the Army, 659
F. Supp. 85 (D.D.C. 1987).
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product substitution, and fraud on another Government
contract. In upholding the contracting officer's
nonresponsibility determination, the Comptroller General
stated that "[t]lhe instant protest involves only one
procurement, however, and EMC has not argued that it has been

deprived of other contracts."!¥

While it appears that information supporting a
nonresponsibility determination should always be disclosed
prior to award, there is at least one instance where this may
not be required. An example is Frank Cain & Sons, Inc.'¥w
where the Army found the contractor nonresponsible due to an
unsatisfactory record of integrity based on an interim

criminal investigation report which it did not release to the

8rd. As to what level of proof would be required of a
protester to argue that it has been deprived of other
contracts short of actual nonaward has not been determined.
Presumably, contractors will have to wait for a second
nonresponsibility determination to have standing to assert a
de facto debarment/suspension absent stigmatizing talk or a
statement that the nonresponsibility determination applied to
a future contract. See Nash, 4 N & CR 7, supra note 181
analyzing Conset Corp. v. Community Services Administration,
655 F.2d 1291 (D.C. Cir. 1981) (stigmatizing effect of an
internal memorandum regarding a potential conflict of
interest); Coleman American Moving Services, 1Inc. V.
Weinberger, 716 F.Supp. 1405 (M.D. Ala. 1989) (indictment not
stigmatizing) and Related Industries, Inc. v. United States,
2 Cl. Cct. 517 (1983) (de facto debarment where contracting
officer stated contractor would receive no future Government
contracts). See also Leslie and Elliott Co. v. Garrett, B-
237190 & B-237192, 90-1 CPD ¥ 100 (1990) rev'd 732 F.Supp. 191
(D.D.C. 1990) (statement and conduct of agency can each
independently establish de facto debarment).

’Request for Reconsideration, B-236893.2, 90-1 CPD § 516
(1990) .
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contractor prior to award. After reaffirming its decision in

Energy Management Corp., the Comptroller General asserted that
"such [criminal] report information may be used as the basis
of a nonresponsibility determination without the conduct of an
independent investigation by the contracting officer to
. substantiate the accuracy of the report."'®® There is no
reason in these instances to require a contracting officer to
disclose criminal investigative reports to a prospective
contractor that is the subject of the investigation where the
information in the report has been compiled by an independent
criminal investigation separate from the contracting function.
This is not a case like 0ld Dominion where the source of the
derogatory information was an audit report requested by the
contracting center, and where the contract price analyst for
the existing contract was detailed to the DCAA audit team to

assist with the audit.'®

Nor is it a case where the negative
nonresponsibility data came from a preaward survey.'!®
However, Professor Cibinic maintains that even c¢riminal
investigative information may be releasable preaward® -- a

concept ti.at idealistically should work, provided there is an

1881-d .

YSee supra note 176 at 956.

Wsee Energy Management Corp., supra note 184.

Yisee Cibinic, Keeping Audit Reports Away From the
Auditee: what You Don’'t Know Can Hurt You, 4 N & CR ¢ 21
(April 1990).
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exception for the unanticipated.'”

Despite the lack of guidance in the FAR, contracting officers
seem to be getting the message that disclosure of these
matters is not as painful as they once thought, even when
. criminal investigation information is disclosed. In cCubic

Corporation v Cheney'

an Air Force contracting officer found
Cubic nonresponsible based upon her consideration of two
redacted search warrant affidavits intimating that, in
conjunction with the subject procurement, a Cubic consultant
bribed the then-Assistant Secretary of the Air Force for
Tactical Warfare Systems. Cubic alleged a violation of its
due process rights. The court inappropriately cited to 0ld
Dominion (as there was no evidence or allegation that the

nonresponsibility determination here would extend to any other

procurements) ,'® but nonetheless held that Cubic had been

Y FAR 9.103 cloaks the contracting officer with the
discretion needed to exercise good business judgment in making
these determinations. See also Frank Cain & Sons, Inc., supra
note 187, and Americana de Comestibles S.A., B-210390, 84-1
CPD ¥ 289 (1984) (nonresponsibility determinations are matters
to be decided by contracting officers and the GAO will not
question such decisions absent a clear showing that it lacked
a reasonable basis). That a contracting officer does not
inform a prospective contractor of the reason{s] for the
nonresponsibility determination prior to award is not a clear
showing that the decision lacks a reasonable basis.

335 CCF § 75703 (D.D.C. 1989), rev'd on other grounds,
914 F.2d 1501 (D.C. Cir. 1990).

Mr1d. at 82,896. That there was no de facto debarment or
suspension is made even more clear as: (1) the contracting
officer stated explicitly in her notification to Cubic that
the nonresponsibility determination only applied to the
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afforded due process because the contracting officer
immediately notified Cubic of the nonresponsibility
determination after it was made and the Air Force agreed to
delay award pending further investigation. The contracting
officer reaffirmed her nonresponsibility determination 17 days
later and award was made to the contractor next in 1line.
Certainly, the contracting officer did not have to inform
Cubic of the reasons for the nonresponsibility determination
prior to award much less allow it 17 days to cure. That she
did in no way compromised the procurement or the integrity of
the system and the issue was never raised on appeal.
s

Finally, the guestion has been asked as to whether the rule in
0l1d Dominion might apply to those situations where an offeror
is deemed nonresponsible based on reasons other than

% a contractor was

integrity.'” Probably not. 1In one case,'
determined to be nonresponsible for two contemporaneous
construction contracts based upon an Army criminal
investigative report that found the contractor had improperly

substituted materials in an earlier contract.!” Although the

subject procurement and; (2) Cubic was awarded a like contract
at another base just two days after award of this contract.
Id.

¥See Nash, 4 N & CR § 7, supra note 181.
%Becker and Schwindenhammer, supra note 150.
¥'Phe contractor alleged that it was a mistake and that

the contractor itself discovered the error and corrected it at
no cost to the Government -- the criminal investigation did
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contractor protested that the contracting officer based the

PN R T

e

nonresponsibility determination on the lack of integrity, and

thus, should have triggered the right to procedural due

process, the record indicated that the nonresponsibility

e o SR

determinations were not based on integrity; rather, they were
based on doubts concerning the contractor's ability to
implement quality assurance measures, management and past

198

performance. Despite the undercurrents of integrity

mentioned in the opinion, the Comptroller General found that

gl e e

there was no de facto debarment or suspension. Like o014
Dominion, this case involved contemporaneous nonresponsibility

determinations, but came to the opposite conclusion.!®

O e

3. Preaward Use of Performance Data

The advent of the computer age has brought with it many
advances, not the least of which are the capabilities to

Create, collect, store, retrieve, edit and transfer

not result in the prosecution of the contractor. Id.

MInterestingly enough, this case has been cited
subsequently for the proposition that "where nonresponsibility
determinations involve practically contemporaneous
procurements of construction services, based on current
information of a lack of integrity, de facto debarment is not
established." Leslie and Elliott Co., Inc., B-237190 & B-
237192, 90-1 CPR q 100 (1990) (emphasis added).

; ¥What probably made the difference was the contracting
officer's assertion in an agency report that "any future
responsibility determination regarding [the contractor) would
be made independently on the basis of information available at
that time." Id.
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information with relative ease. Hand-in-hand with the
Government's duty to disclose information is the Government's
seemingly insatiable thirst for the accumulation of
information which may be subject to disclosure =-- the more
information it collects the more potential there is not only
for negligent or intentional release, but also the more
information on hand may encourage more Freedom of Information
Act requests. Or so it would seem. The evaluation of past
performance data has resulted in the compilation of massive
amounts of data that, with regard to the disclosure of this

information, is a procurement success story.

By way of background, while one commentator recently
distinguished between information that is gathered to make a
responsibility determination (i.e., can the contractor be
expected to complete the project on time and within budget?)
and information that is assembled to evaluate past performance
(will the contractor complete the job successfully?),” the
better view is that both types of information are part and

parcel of a responsibility determination.® Indeed,

Mremino, "Evaluating Past Performance," The Army Lawyer
(DA Pamphlet 27-50-196), April 1989 at 25.

Meibinic and Nash, Formation of Government Contracts,
supra note 125 at 203 and 212. See also Femino, supra note
200 where the author concedes that information gathered during
a preaward survey and pursuant to a past performance
evaluation will indeed paint a complete responsibility picture
of a contractor, and that the Comptroller General has
recognized the wuse of a responsibility related past
performance factor as a technical criterion in the evaluation
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contractors must haﬁe a so0lid record of performance to be
deemed responsible. The Federal Acquisition Regulation (FAR)
leaves no question that, in order to be found responsible, a
contractor "must -~-[h]lave a satisfactory performance

record"?® and that

A prospective contractor that is or recently has
been seriously deficient in contract performance
shall be presumed to be nonresponsible unless the
contracting officer determines that the
circumstances were properly beyond the contractor's
control or that the contractor |has taken
appropriate corrective action. Past failure to
apply sufficient tenacity and perseverance to
perform acceptably is strong evidence of
nonresponsibility. The contracting officer shall
consider the number of contracts involved and
extent of deficiency of each in making this
evaluation.®”

As previously discussed, responsibility determinations turn on
a contractor's capabilities to perform and are based on
information primarily gathered by way of a preaward survey.
In addition, a contracting officer often solicits past
performance evaluations from his or her staff. These
evaluations advise the contracting officer of the degree of

risk (of completion or noncompletion) that can be expected if

of proposals citing BTH Service Industries, Inc., B-224392.2,
86-2 CPD 4 384 (1986) and Wickman Spacecraft and Propulsion
Co., B-"19675, 85-2 CPD § 690 (1985).

MPAR 9.104-1(c).

MWPAR 9.104-3(c).
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that contractor is awarded the contract.?® Although it would
be possible to accomplish both a preaward survey and a past
performance evaluation simultaneously, this is not done as two
different agencies investigate these matters -- the DCAA
typically conducts preaward surveys while the procuring agency

usually conducts a past performance evaluation.?®

In a recent article, Professor Nash comments favorably on use
of past performance as an evaluation factor, stating that not
only does it tend to balance out the proposal submitted by the
offeror, but the biggest benefit is that it "introduces an
additional incentive into the ccntract after award--because
the contractor knows that its performance will have a direct
impact on its ability to win contracts in the future."? To
be sure, fairness dictates that if the Government discovers a
discrepancy between the information it gathers and that
submitted by the contractor, the Government owes it to the
contractor and to the integrity of the system to allow a
contractor to challenge the Government's data. Thus, the

contractor performance assessment reporting system was born.

0r1d.

™14,

MNash, Evaluation of Risk in Competitive Negotiated
Procurements: A Key Element in the Process, 5 N & CR § 22
(April 1991).
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Contractor Performance Assessment Reporting
System (CPARS)

In his article,” Mr Femino, while acknowledging that past
performance evaluations are being conducted, is unaware of
current practices when he states that "[t]hose activities that
do evaluate past performance rely almost exclusively upon data
supplied by the contractor rather than upon independent data
otherwise available to the [G]overnment."?® The Air Force's
premier research and development component, Air Force Systems
Command (AFSC), has utilized past performance effectively
since 1988 in the making of awards in source selections.?®

To do so, the Air Force created CPARS in order to:

{P]Jrovide program management input for a command-
wide performance data base used in AFSC source
selections.... Performance assessments will be
used as an aid in awarding contracts to contractors
that consistently produce quality products that
conform to requirements within contract schedule
and cost. The CPAR can be used to effectively
communicate contractor strengths and weaknesses to
source selection officials. The CPAR will not be
used for any purpose other than the one in this
paragraph.?'?

Ygee supra note 200.
™14,

Mgsee Air Force Systems Command Regulation 800-54,
Contractor Performance Assessment (11 Aug 88) at Appendix B
and 30 G.C. 9 290 (August 1988). The full text of the
regulation can also be found at 53 Fed. Reg. 30253. The Air
Force's use of the CPAR system was upheld recently in
Questech, Inc., B-~236028, 89-2 CPD q 407 (1989).

Mrd. at § 1b.
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The real beauty of CPARS is that it has worked and worked well
due in large part to industry support of the system -- support
which exists because it is fair and gives the contractor not
only a copy of the information pertaining to itself,?! but

allows the contractor an input into the database.

Briefly, this is how the system works. A CPAR must be
accomplished on all AFSC concept demonstration and validation,
full-scale development and full-rate production and deployment
effort contracts with a face value of over $5 million
(excluding unexercised options).?" For new contracts an
initial CPAR is accomplished between 180 and 365 days after
award; an intermediate CPAR is completed every year until the
contract period expires; and a final CPAR is completed upon
termination of the contract or within 6 months after final

delivery.’?

A preliminary CPAR is drafted by the project
manager or engineer responsible fcr the contract and recorded
on an AFSC Form 125" which is marked "For Official Use
Only/Source Selection Sensitive."?® This preliminary CPAR is

then transmitted to the contractor, which is given 30 days to

BFor a discussion of CPARS and the release of CPARS
information to competing contractors, see Chapter IV.B. below.

Mrg. at g 2a.

1d. at § Sb.

Msee Appendix C.

see Appendix B, ¢ 6a.
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provide an optional response limited to a single typewritten
page.?® Upon receipt of a response, the author of the
preliminary assessment may revise his or her comments and the
CPAR is finalized and placed into a command-wide database.
The completed CPAR 1is released only to authorized
representatives of the contractor that is the subject of the

assessment.?’

The reasons for the success of CPARS are twofold. First, it
allows for candid and protected comments by the contractor

after a preliminary assessment has been made by the agency.

This way the contractor knows what to rebut if rebuttal is
necessary. Second, the contractor has full and complete
access to the report, although it may not retain a copy.

While this requirement may not make much sense, the rationale
behind it must be that if the Government released a copy of a
contractor's CPAR to the contractor, and the information was
later released by the contractor to a third party
(unintentionally or leaked through industrial espionage), the
Government may be put in the position of proving that it was
not responsible for the release. Thus, the present rule
protects both the Government and the contractor yet allows the

contractor full access to the document at any time.

n8rd. at § 6b and c.
2714, at ¢ 64, 6e, 6f and 9b.
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The AFSC CPAR system has worked so well that the concept and
regulation were adopted by the Air Force Logistics Command
(AFLC) .2® In fact AFLC has found that the system has worked
so well that they are expanding the use of the concept and has
recently fielded a proposal to create a new vendor rating

system (VRS) to:

encourage the use of quality factors in the source
selection process for spare and repair parts by
centralizing, automating, collecting and sharing
contractor performance information and by
maximizing the wuse of &existing sources of
contractor performance information to improve the
quality of DOD spare and repair parts.??

Specifically, the VRS uses data compiled throughout AFLC
buying activities to analyze a contractor's past gquality and
delivery performance by federal stock class (FSC). That
information 1is, in turn, evaluated in the selection of
contractors.?® Performance data is then translated into
numerical ratings for determining the competitive range.?
A contractor's rating is a measure of that contractor's

performance against the requirements of the contract, not

2M8g5ee Air Force Logistics Command Regulation 800-49,
Contractor Performance Assessment Reporting System, 15 Dec 89.

2955 Fed. Reg. 206 at 42683 Oct 24, 1990 (to be codified
at 48 C.F.R. Chapter 53). See Appendix D for a complete text
of this proposal. See also 32 G.C. § 328 (Nov. S5, 1990).

Mrd. at § 5317.9102-1(b)

2ird. at € 5317.9103-2 and 3.
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against the performance of other contractors.?” Unlike the
CPAR system, the proposed VRS is silent on the release or
disclosure of information, although apparently the next
revision of the rule will contain provisions for the release

of historical performance ratings.?®

However, although much
like the CPAR system in that both are based (at 1least
preliminarily) solely on Government data and contractors will
be able to obtain a copy of what the Government contends to be
its historical performance statistics, the VRS does not
contain a mechanism to allow for contractor input. Even
without an express provision for rebuttal of inaccurate data,
the Air Force would be remiss in not considering any
information a contractor might have regarding its VRS data.
Indeed, the VRS provides for mandatory discussions of
contractor VRS quality and delivery rates in awards with
discussions; however in awards without discussions the
contractor is left to trust that the data the Government has

gathered and the statistical extrapolations therefrom are

accurate and complete.?

If anything bad can be said about the CPAR system it would be,

: M7Telephone conversation with S. Wiginton, HQ AFLC/PMPL,
! Wright-Patterson AFB, OH (June 11, 1991).

MI4d.
Mgee supra note 219 at ¢ 5352.217-9031.
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first, that the system is labor intensive.”” One need only
look at the AFSC Form 125 to see that it will take alot of
work to accurately depict the past performance of a
contractor, consider contractor comments (if any) and complete

the final evaluation. Second, if a system like CPARS will

work for AFSC and AFLC it would certainly be appropriate to
; explore the possibility of implementing the same sort of
system on an agency-wide (e.g., Air Force), department-wide

! (DoD), or Government-wide basis.?s

The bottom 1line is that this system works effectively.
Contractor involvement in the verification of information used
by an agency in evaluating past performance is critical in not
only insuring the accuracy of the data, but in precluding
litigation, not to mention the time that is saved in staffing

Freedom of Information Act requests.

4. Other Information

A contracting officer can, in evaluating proposals, consider

Wconversation with Mr Edward C. Martin, ASD/PKCS,
Wright- Patterson AFB, OH (June 11, 1991).

1d. See also Nash, Evaluation of Risk in Competitive
Procurements, 5 N & CR q§ 22 (April 1991) and Nash, Improving
the Procurement Process: Some Good Suggestions, 3 N & CR § 62
(September 1989).
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evidence obtained from sources outside the proposal?” and
need not disclose the information to the contractor or allow
the contractor an opportunity for rebuttal. If such
information is not credible on its face, the Government once
again owes it to the contractor and to the integrity of the
system to allow the contractor to challenge the data.
Further, if a contractor, as part of a technical evaluation,
furnishes references and is aware that they may be contacted
by the Government, the contracting agency may consider the
responses of the references without disclosing the information

or providing the contractor an opportunity for rebuttal.®®

If the Government is concerned with making an informed
decision and one that will provide the Government with the
best overall deal, these two cases miss the mark. If the
Government gathers information on a contractor that |is
disparaging enough to knock it out of consideration for award,
the Government should allow the contractor to comment on the
data. This is especially true where the Government obtains
data from references provided by a contractor. Surely if the
reference provides negative information on the contractor, the
information should be verified since few contractors would

sell themselves out of an award by providing fatalistic

ZHolmes & Narver, Inc., B-239469.4 & B-239469.5, 91-1
CPD § 51 (1991).

Mpendix Field Engineering Corp., B-241156, 91-1 CPD { 51
(1991) .
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references. Only through accurate and complete disclosure on

both sides can either party negotiate the best bargain.

i B. Mistakes

: Mistakes is another preaward area where the Government has a
duty to disclose or verify.?”” One commentator has written

! that in the 13 years from 1963 to 1976 there was little
movement in the basic principles governing bid mistakes

[ although there had been some changes in the application of
l those principles.” The same has been true in the past 15

! years -- through the evolution to the FAR, the principles of

| mistake identification and verification have remained

i virtually unchanged.®! In this section, the relevant FAR

| provisions and recent cases will be examined first, in the
area of sealed bidding and second, the Government's duty to
disclose mistakes 1in negotiated procurements will be

discussed.

2see generally, Arnavas and Ganther, Preventive Preaward
Actions, Briefing Papers 90-9 (August 1990) at 13.

MBerger, Mistakes in Bids/Edition II, Briefing Papers
76-5 (October 1976) at 1.

BiMost recently, FAC 88-44 amended FAR 14.406-3 to
clarify the obligation of the contracting officer to disclose
"any other information, proper for disclosure, that leads the
contracting officer to believe that there is a mistake in
bid."
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1. Mistakes and Sealed Bidding

"The rationale underlying relief for unilateral mistakes is
that it would be unfair for the Government to hold a bidder to
a bargain when circumstances indicate that the Government
should have discerned the mistake and called it to the
attention of the offeror."?* There exists a number of
tensions in the mistake identification and verification
process. There is tension between the duty-bound obligation
of contracting officers to get the lowest price for the
Government and the identification of mistakes which could
ultimately result in an increased cost to the Government.
Complicating this are the contractors' desires to be awarded
the contract and the potential for unbalanced bidding®® which
requires even more contracting officer attention to detect and
verify errors. Even further, this area is complicated by the
responsibility of the contractor to exercise due care during

the preparation of a bid and the irrevocability period for

Bcibinic and Nash, Formation of Government Contracts,
supra note 125 at 484.

Z3An unbalanced bid allows the contractor the flexibility
to argue either that its bid price is correct as stated or
that it made a mistake and should be entitled to correct or
withdraw the bid. Welch, Mistakes in Bids, Briefing Papers
63-6 (December 1963). However, it is well established that
there is nothing improper in a contractor's proposing what may
be a below-cost bid in order to obtain a Government contract
or in the acceptance by the Government of such a bid after
determining that the contractor is responsible. Diesel
Systems, Inc., B-237233, 89-2 CPD § 451 (1989) and Maschhoff,
Barr & Associates, B~233322, 88-2 CPD § 491 (1988).
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bids (usually a period of 60 days after bid opening in which
bids cannot be withdrawn). All this combines to present an

area that has generated many protests.

The basic rules for IFB mistakes can be found in FAR 14.406.
This section imposes upon contracting officers the duty to
examine all bids for mistakes after bid opening, and if "the
contracting officer has reason to believe that a mistake may
have been made, the contracting officer shall request from the
bidder a verification of the bid, calling attention to the
suspected mistake".? 1In order to ensure that the bidder has
notice of the perceived mistake, the contracting officer is

required to advise the bidder of the following

"as appropriate--"

(i) That its bid is so much lower than the other
bids or the Government's estimate as to indicate a
possibility of error;

(ii) Of important or unusual characteristics of
the specifications;

(iii) Of changes in requirements from previous
purchases of a similar item; or

(iv) Of any other information, proper for

disclosure, that leads the contracting officer to
believe there is a mistake in bid.?

As can be seen, the Government's duty is quite far reaching --

Z4FAR 14.406-1.

BSPAR 14.406-3(g) (1) .




perhaps too far reaching. When the disclosure requirements
here are compared and contrasted with the like requirements
for preaward survey information and audit reports,?®® one is
left with the impression that there is no one minding the
store. This section of the FAR goes a long way in leveling
the playing field in this area, case law flattens it more and
actual practice by contracting officers tends to tilt it the

other way.?’

In one case, the Gévernment relied on a Government estimate
that was too low when it evaluated the contractor's bid.?®
The contractor subsequently alleged a bid mistake and the
Comptroller General held for the contractor, allowing
cancellation on the grounds that had the Government used an
accurate estimate, the Government would have been aware of the
contractor's mistake and would have requested verification.?®
Decisions like this have a tendency to overly burden the
Government, making it responsible for the detection of errors
made by a contractor in his bid, when contractors should bear
that responsibility for themselves as a consequence of doing

business with the Government the same as if they were dealing

Bgee discussion of audit reports at Section D infra.

B’see Pamfilis Painting, Inc., E-237968, 90-1 CPD § 355
(1990) where three separate bid verification meetings were
held with the protester over a three month period.

Bcomp. Gen. B-163355 (Jan. 26, 1968) 12 CCF ¢ 81,617.

»14.
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with a private entity in the private sector.” 1In fact,
contracting officers are requesting bid verifications even
when not required. The following is an example of what can
happen at bid opening when contracting officials, intimidated

by the mistake rules, are too quick to seek verification:

Upon opening the bids, Ms. Mercer [a contract
specialist for the Government] did not consider the
13 percent price differential significant enough to
warrant a bid verification. Nor did any other
unusual objective factors suggest to her that bid
confirmation may be necessary. Ms. Mercer did
notice, however, that Mr. Dwight ([protester's
estimator] of Allsteel appeared uncomfortable with
the difference between the two bids. She thereupon
requgfted that Mr. Dwight confirm Allsteel's
bid.

The process of verification can be cumbersome and time
consuming. In TLC Financial Group,?? TLC, the apparent low
bidder on a military family housing contract, bid $500,000 for

line item 0001 (68 percent below the Government estimate and

#0The private sector is less forgiving. Cf., Heifetz
Metal Crafts, Inc. v. Peter Kiewit Sons' Co., 264 F.2d 435
(8th cCir. 1959) where Heifetz, a kitchen subcontractor,
offered to do the kitchen work on a hospital project for which
Kiewit was the prime at an amount $52,000 less than Kiewit's
next lowest offer ($151,500). Kiewit accepted the offer and
was subsequently awarded the contract. Heifetz then
discovered that it had made a mistake in its bid as it had
overlooked some subsidiary kitchen installations required by
the plans. Heifetz sought rescission arguing that Kiewit
should have known of the error. The court held the contract
enforceable.

#pichard ¢. Fadeley, Jr., d/b/a/ Allsteel Products
Company, Inc. v. United States, 15 Cl. Ct. 706 (1988).

#B_237384, 90-1 CPD § 116 (1990).
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64 percent below the next lowest bidder). The contracting
officer requested bid verification from TLC and arranged a
meeting to review TLC's calculation of its bid price. At the
meeting the contracting officer became increasingly aware that
TLC did not understand the requirements of the IFB and TLC
refused to either admit to a mistake or submit its bid work
sheets for review. The contracting officer concluded that
TLC's bid was a mistake and that award to TLC would be
unreasonable and unfair to the other bidders.? The GAO
held that where it is reasonably clear that a mistake has been
made, a bid cannot be accepted even if the bidder verifies the
bid price, denies the existence of a mistake or seeks to waive
a mistake, unless it is clear that the bid would remain low

(both as submitted and intended).?*

More than one bid verification meeting is not unusual.® 1In
Pamfilis Painting, Inc.,”® three bid verification meetings
were held over a three month period only to result in the

rejection of the low bidder as its interpretation of the IFB

M1d. and FAR 14.406-3(g) (5).

Mgee Alaska Mechanical, Inc., B-235252, 89-2 CPD § 137
(1989) and Duro Paper Bag Mfg., B-217227, 86-1 CPD § 6 (1986).

¥Multiple verifications would probably be unnecessary
and the entire verification process would be less burdensome
and time consuming if contractors kept adequate, accurate
records of how prices and costs were calculated. Arnavas and
Ganther, Preventive Preaward Actions, Briefing Papers, 90-9
(August 1990).

#See supra note 237.
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was erroneous and acceptance of the bid was determined to be
unreasonable and unfair "to the protester and other

bidders. "2
2. Mistakes and Negotiated Procurements

Mistakes in offers or proposals under the negotiated
procurement provisions of FAR Part 15 are normally resolved
; through the conduct of discussions.? When award without
discussions is contemplated, contracting officers must comply

with slightly different procedures.? Although the FAR bid

#1d. That it would be unfair to other protesters is
understandable; however, the protester, had it received the
‘ award after a series of three bid verification meetings, would
hardly be in a position to assert a claim for postaward
mistake and would most likely be staring down the barrel of a
termination for default-loaded gun.

MPAR 15.610(c) (4) -

MPAR 15.607(c). For all practical purposes, mistakes in
procurements awarded without discussions are handled 1like
those for sealed bidding pursuant to FAR 14.406. The National
Defense Authorization Act for FY 1991, P.L. 101-510, § 802,
amending 10 U.S.C. § 2305 (Nov. 5, 1990) deleted the
requirement that awards on initial proposals be made to the
offeror with the "lowest overall cost" for solicitations
issued after 5 March 1991. Contracting officers are now
required to provide notice to prospective contractors as to
whether they contemplate awarding without discussions. If so,
the contracting officer must Jjustify why discussions are
needed prior to conducting discussions. The intent of these

: ; changes are to induce contractors to submit the lowest priced
‘ initial offer as there might not be another chance to change
the offer during discussions. These amendments could result
! in a substantial increase in awards without discussions and
‘ will put more emphasis on preaward mistake procedures as
discussions will not normally be available for resolution of
mistakes (absent abuses of the system). See, Cibinic,
Postscript: Award Without Discussions, 5 N & CR € 1 (January
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mistake procedures were developed primarily for use in sealed
bid situations, those same basic procedures have been applied
to negotiated procurements, except where there is a conflict
with negotiated procurement procedures.? For example, in
sealed bidding, once the bids are opened the identity of all
bidders and the amount of all bids becomes public
knowledge.” 1In glaring contrast are negotiated procurements
where information about other offeror's prices is not released

until after award.??

The basic FAR guidance on disclosure of mistakes before award
in negotiated procurements is found in FAR 15.607. This
subpart reflects the procedures for resolving mistakes in
award without discussions cases and also provides for the
clarification (not "discussions") of "minor informalities or
irregularities and apparent clerical mistakes."® If
discussions are required, the contracting officer is required

to advise the offeror of any deficiencies in its proposal?

1991} .

*0see supra note 230.

Blsuch information may give a contractor information to
seek relief for a postaward mistake provided it can meet the
rigorous requirements of FAR 14.406-4.

Bps opposed to the clecsing date for the receipt of
proposals. See FAR 15.610(d) (3)(iii) and FAR 15.413-1(a).

BIFAR 15.607(a).
B*FAR 15.610(c) (2).
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and "attempt to resolve any suspected mistakes by calling them
to the offeror's attention as specifically as possible without
disclosing information concerning other offerors' proposals or
the evaluation process."? 1In essence, suspected mistakes in
negotiated procurements are disclosed and resolved through

discussions.

C. Disclosure of Deficiencies During Discussions

Providing negative feedback is a task that is almost uniformly
disliked. This is true even more so in the competitive
contractual environment of late when contracting officers must
inform offerors of deficiencies in their proposals, with large
sums of money at stake, and the possibility looming large
that award of the contract may go to a competitor. Such
feedback, in negotiated procurement parlance, is referred to
as the conduct of discussions and is mandated in the vast
majority of instances when awards without discussions are not

appropriate.?®

When discussions are required, the contracting officer is

vested with a great deal of discretion -- "the content and

BSFAR 15.610(c) (4) .

3see FAR 15.610(a) & (b). That award on initial
proposals eliminates the need for discussions and obviously
cuts off all grounds for protests concerning the adequacy of
discussions is perhaps the greatest incentive to awarding
without discussions.
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extent of the discussions is a matter of the contracting

officer's judgment, based on the particular facts of each

"257

acquisition, and requires the contracting officer to

(1) Control all discussions;

(2) Advise the offeror of deficiencies in its
proposal so that the offeror is given an
opportunity to satisfy the Government's
requirements;

(3) Attempt to resolve any uncertainties concerning
the technical proposal and other terms and
conditions of the proposal;

(4) Resolve any suspected mistakes ... without
disclosing information concerning other offerors'
proposals or the evaliuation process; and

(5) Provide the offeror a reasonable opportunity
to submit any cost or price, technical or other

revisions to its proposal that may result from the
discussions.?®

The rules appear straightforward, but application by
contracting officers and interpretation by the Comptroller

General indicate otherwise.?’

BPAR 15.610(b).

B8FAR 15.610(c). FAR 15.610(d) prohibits conduct that
could result in technical leveling, technical transfusion and
auctions. These areas are discussed in Chapter IV.A. below.

%The following is a sample of some recent Comptroller
General decisions in this area. The requirement for
discussions 1is satisfied by advising offerors in the
competitive range of deficiencies in their proposals and
affording them the opportunity to satisfy Government
requirements by submitting a revised proposal. Advanced
Systems Technology, 1Inc.; Engineering and Professional
Services, Inc, B-241530, & B-241530.2, 91~1 CPD § 153 (1991).
Agencies need not discuss every element of a technically
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acceptable proposal that has received less than a maximum
score. Id. Contracting officers must "lead offerors into the
areas of their proposals that require amplification."
National Academy of Conciliators, B-241529, 91-1 CPD ¢ 181
(1991). It 1is not necessary that the agency provide
information to the contractors in any specific manner or form
as long as it communicates the deficiency. Xerox Corporation,
B~-241554, 91-1 CPD ¢ 171 (1991). The agency must impart
enough information to the contractor to give it a fair and
reasonable opportunity to identify and correct deficiencies in
its proposal in the context of the procurement. AMTEC, Inc.,

B-240647, 90-2 CPD 9§ 482 (1990). Discussions are not
meaningful if the Government misleads an offeror or conducts
prejudicially unequal discussions. Isometrics, Inc., B-

239007.3, 90-2 CPD § 353 (1990). Even if the misleading was
inadvertent, the agency should reopen discussions with all
offerors. Id. If the specifications and the RFP instructions
are detailed in nature the agency may not be obligated to
conduct all-encompassing discussions and point out every
evaluated weakness in a proposal. Morrison-Knudsen Company,
Inc., B-237800.2, 90-1 CPD § 443 (1990). Decisions finding
discussions inadequate: Advanced Systems Technology, supra
(adequacy of questions challenged); Xerox Corporation, supra
(contracting officer misled contractor by treating reliability
as an issue of warranty -- no impact on contractor);
Isometrics, Inc., supra (contractor was tocld its rent had to
include cost of specials when agency intended to pay); Jaycor,
B-240029.2 et al., 90-2 CPD § 354, (1990) (agency failed to
raise evaluator's concern with contractor's proposal to use
active duty military personnel); Morrison-Knudsen, supra
(three areas labeled as deficiencies were not mentioned or
even hinted at during discussions); Questech, Inc., B-236028,
89-2 CPD § 407 (1989) (agency failed to disclose downgrading
of proposal due to shortcomings in its technical approach --
not prejudicial); Besserman Corporation, B-237727, 90-2 CPD ¢
191 (1990) (protest sustained where proposal was eliminated
from a competitive range of two for deficiencies that were
discovered post-BAFO and never discussed); and Microlog Corp.,
B-237486, 90-2 CPD ¢ (1990) (post-BAFO discussions not
conducted with any other offeror in the competitive range).
Decjisions finding discussions adequate: National Academy of
Conciliators, supra (defect in technical approach not
considered to be a "significant weakness"); AMTEC, supra (Army
asked three times for additional information on travel costs);
InterAmerica Research Associates, Inc., B-237306.2, 90-2 CPD
§ 293 (1990) (suggested question by evaluator not used;
rather, actual question used much less clear but put offeror
on notice); A.T. Kearney, B-237731, 90-2 CPD § 305 (1990)
(failure to identify two key employees in discussions on
personnel availability sustained); and Maytag Aircraft
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This subject has been popular of late as evidenced by a number
of excellent articles.?® Just what is it that the agency is
required to disclose to a prospective contractor during
discussions? The FAR states they are to be informed of
proposal "deficiencies" so that they have "an opportunity to

satisfy the Government's requirements."?!

Professor Nash's recent interest in this area focused on the
distinction between "deficiencies" and "weaknesses."?”  From
a purely common sense standpoint, it seems clear that a
deficiency is something that keeps a proposal from meeting
minimum standards (in either one area or overall), and a
weakness is something that while acceptable, could be improved
upon, but nonetheless does not fall below what is required to
"satisfy the Government's requirements." The FAR definitions

of "deficiency"? and "discussion"’ offer little help, but

Corporation, B-237068.3, 90~1 CPD § 430 (1990) (extensive
written and oral discussions adequate).

#%0gee Nash, Written or Oral Discussions: Is There a
Difference Between "Weaknesses* and "Deficiencies,” 5 N & CR
4§ 35 (June 1991); Schnitzer, Discussions in Negotiated
Procurements, Briefing Papers 91-4, (March 1991); and Robison,
Remedies for Defects in Competitive Procurements, a thesis
presented to the National Law Center of The George Washington
University in partial satisfaction of the requirements for an
LL.M. degree in Government Procurement Law (September 1990).

¥lsee supra note 258.

*2See Nash, supra note 260.
2 FAR 15.601.

®1d.
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read 1in concert with FAR 15.610(c)(2) indicate that
contracting officers must discuss deficiencies which render a
proposal inadequate to meet the Government's requirements and
the deficiency must involve information essential for a
deternination of proposal acceptability. Conversely, if the
matter does not cause the proposal to fail to meet Government
requirements or if it involves information that is not
necessary to determine if the proposal is acceptable, then it

is a mere weakness.?

Having sorted out the difference between a weakness and a
deficiency and having established the duty of the contracting
officer to disclose the latter but not the former, there is
yet one more layer of confusion to add and that concerns the
discretion of the contracting officer. The paragraph
preceding the mandate for discussions states that the

contracting officer may exercise judgment as to the extent and

®professor Nash's research (supra note 260) indicated
that the Comptroller General uses the terms "deficiencies",

"weaknesses" and "excesses" interchangeably. As he points
out, there are no cases shedding light on a definition of
"excesses." His research did demonstrate a dichotomy in

Comptroller General decisions. On the one hand there are the
"general cases" that wuse "“deficiency" and "“weakness"
interchangeably. Such cases, he found, are usually decided by
looking to see if the contracting officer made a sincere
effort to discuss the areas that led to reduced evaluation
scores. On the other hand, there are "specific cases" which
tend to differentiate between "deficiencies" and "weaknesses"
-- the result being almost wuniform that if the agency calls
it a weakness, it need not be discusseqd.
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content of the discussions,? presumably even if the issue

involves a matter that rises to the level of a deficiency!

In effect, this is purely and simply a contracting officer
problem. The contracting officer is in total control and it
is his or her discretion and judgment that will either prevent

%7 provided leveling, transfusion

or precipitate a protest.
or auctions are not factors, there is little reason for a
contracting officer not to disclose as much information as
possible. After all, the FAR does not proscribe the
discussion of "weaknesses."*® Professor Nash states that

the FAR is void of any distinction between a deficiency and a

weakness absent a passing reference to "weaknesses" in FAR

6FAR 15.610(b) .

¥'The reality is that contracting officers are going to
make mistakes. See Dowty Maritime Systems, Inc.; Resdel
Engineering Division, B-237170 & B-237173 90-1 CPD 9§ 147
(1990). In that case the contracting officer advised the
contractor on 25 July that it was in the competitive range and
initiated discussions; however, the technical evaluation of
Dowty's proposal had not yet been completed and when it was
(on Sep. 7th), it was deemed unacceptable. Dowty protested as
the reasons for it being found technically unacceptable on 7
September were different from the matters discussed on 25
July. 1In upholding the agency's decision, the GAO found no
prejudice to Dowty. See also, KOR Electronics, Inc., B-
238484, 90-2 CPD ¥ 374 (1990). In that case, KOR received
Hughes' BAFO request from the agency in addition to its own.
KOR was later advised it received the award until Hughes
reminded the contracting officer that it had a lower price.
The agency then claimed that no award had been made and
subsequently awarded to Hughes.

%However, a contracting officer cannot «call a
vdeficiency” a "weakness" in order to avoid discussions.
Logistics Systems, Inc., B-196254, 80-1 CPD § 442 (1980).
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15.610(d) concerning technical leveling.?® However, a very
critical reference to weaknesses appears in the FAR rules on

debriefings.”  Those rule require that

(b) Debriefing information shall include the
Government's evaluation of the significant weak or
deficient factors in the proposal; however, point-
by~-point comparisons with other offeror's proposals
shall not be made. Debriefing shall not reveal the
relative merits or technical standing of
competitors or the evaluation scoring. Moreover,
debriefing shall not reveal any information that is
not re%%asable under the Freedom of Information
Act....

One method contracting officers could use to determine whether
or not to disclose information would be to look down the road
(a very short way) to debriefing.? Professor Cibinic wrote
a piece on debriefings? where he rightfully blasted the
failure of the FAR to adequately address the proper procedures
and the information to be disclosed in the conduct of a
debriefing. He states that "[tjhe primary purpose of a

debriefing ought to be the explanation of the source selection

%see Nash, 5 N & CR § 35, supra note 260.

TOFAR 15.1003, Debriefing of Unsuccessful Offerors.

Mrd. at 15.1003(b) (emphasis added).

Mpepriefings are often how contractors learn of grounds
for protest. See A.T. Kearney, supra note 259. "It was only
after [the agency] ... held a debriefing conference ... that
[the contractor]) provided specific support of its allegation
that the discussions were inadequate...." Id.

Mgee Cibinic, supra note 41.
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decision ... demonstrati[ng] that the selection decision
complies with the statutes, regulations and solicitation."?
Thus, if a contracting officer would be uncomfortable
debriefing the particulars of such matters as they relate to
an unsuccessful offeror's proposal, then perhaps that matter
should have been disclosed during discussions, whether it is
called a deficiency or a weakness.” Not only would this
practice have the effect of making discussions more meaningful
and eliminating some grounds for protests, it would also make
the debriefing process somewhat less painful as offerors would
have had some prior notice as to where their proposal was
lacking. Professor Nash hits the mark when he asks, "(a]fter
all, if we believe that the competitive process is best served
by agencies helping offerors improve their proposals, why not
be forthright in disclosing all of the areas where the

original proposal has been downgraded?"®

Finally, while there is no requirement to repeatedly request
price verification when mistakes are suspected, there is no

limit on the amount of contacts where the Government is

741d. (emphasis in original).

Mprotesters have a natural tendency to consider a
debriefed weakness to be a deficiency and use it as ammunition
for a protest. By disclosing even weaknesses during
discussions, it eliminates this arrow from their quiver.

Msee, Nash, supra note 260.
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concerned that a offer may be too 1low.” In Byrne
Industries, Inc. just two days prior to the close of offers,
"an Army contracting specialist telephoned Byrne and advised
the firm that its price was very low and should be reviewed

carefully."?®

Byrne raised its prices per unit by $.195
which resulted in award to another contractor. Byrne
protested, asserting that the telephone call coerced and
misled it into raising its prices when it had confirmed its
price on two earlier occasions. The GAO looked carefully at
the surrounding circumstances and denied the protest since
Byrne's original price was 1lower than any other price
previously paid for the product and an earlier contractor had
gone bankrupt producing the items at an even greater cost.
Byrne Industries, Inc. stands for the proposition that
repeated contacts with contractors in the verification process
are acceptable provided a mistake is suspected and well
illustrates the application of the "damned if you do, damned
if you don't" cliche 1in Government contracting -- the
Government walks a fine line between informing contractors of

suspected mistakes and communicating too much with prospective

contractors.

7gyrne Industries, B-239200, 90-2 CPD § 122 (1990),
citing Pamfilis Painting, Inc., supra note 237.

mr4g.
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D. Disclosure of Audit Reports

Ostensibly, audit reports should be treated much the same as
preaward surveys and generally the information ought to be
disclosed. There are not many cases in the area of audit
reports and what little case law there is weighs surprisingly
heavy in favor of nondisclosure. Indeed, it is a rarity when
the United States Supreme Court decides a case that makes
inrocads into federal procurement law, but it did so recently
in this area in a FOIA opinion.”” In John Doe, the DCAA
conducted an audit® and took issue with the accounting of
$4.7 million worth of costs. The contractor responded to a
letter from the DCAA in 1978 and heard nothing further on the
matter until 1985 when the United States Attorney for the
Eastern District of New York initiated an investigation into
alleged fraudulent practices by the contractor. 1In 1986, a
subpoena was issued to the contractor requiring production of
documents relating to the allowability of the costs that were
at issue in 1978. Seven months later, the contractor

submitted a FOIA request to the DCAA for any documents "that

John Doe Agency v. John Doe Corp., 110 S. Ct. 471
(1989).

1+ is not clear from the opinion if the award was
conducted preaward or postaward. This is of no matter as the
agency will typically claim exemption under (b)(5) as all
audit reports are predecisional -- used either as a basis to
award the contract or as a basis to evaluate an equitable
adjustment or a claim. If the agency claims exemption under
(b) (7) both preaward and postaward audits are exempt.
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(were] related in any way to the subject matter" of the
earlier correspondence.®' Two days after the DCAA denied the
request [citing FOIA exemptions (b)(7)(A) & (E)], the
documents were transferred to the Federal Bureau of
Investigation (FBI) which subsequently denied another FOIA
request [citing exemption (b) (7)(A)]. The contractor filed
suit in District cCourt which sustained the agency
determination. The Circuit Court reversed® holding that the
records were not exempt from disclosure under exemption (b) (7)
as the records were not compiled for law enforcement purposes
as the records were compiled seven years before the criminal
investigation began. On appeal, the Supreme Court reversed
the Circuit Court, holding that the agency did not have to
disclose the information.® The Court found that "the
Government has the burden of proving the existence of such a
compilation for such a purpose,"® and that the words
"compiled for law enforcement purposes" does not mean
"originally compiled for law enforcement purposes," and that

"documents need only to have been compiled when the response

Blgee supra note 279 at 473.

#230hn Doe Corporation v. John Doe Agency and John Doe
Government Agency, 850 F.2d 105 (24 Cir. 1988).

Mgee supra note 279 at 478.
M1d, at 47s.
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to the FOIA request must be made."”™ The Court's conclusion
that "[t)lhe statutory provision that records or information
must be 'compiled for law enforcement purposes' is not to be
construed in a nonfunctional way" led to strong dissents by

Justices Stevens, Scalia and Marshall.?

At the same time the United States District Court was deciding
a similar case and came to the same conclusion as did the

Supreme Court in John Doe.? In Jowett, the contractor

®1d. at 476. The Court acknowledges that this may raise
"a question about the bona fides of the Government's claim
that any compilation was not made solely in order to defeat
{a] FOIA request." Id.

BT4, at 478.

®1Jowett, Inc. v. The Department of the Navy, 729 F.Supp.
871 (D.D.C. 1989). By no means was the district court
decision a coincidence -- the court has a solid history of
withholding federal procurement information in the face of
FOIA requests under similar facts. See Lasker-Goldman Corp.
v. General Services Administration, 28 CCF ¢ 81,103
{(contractor not entitled to a copy of its draft audit report
under FOIA as exemption (b) (5) applies -- exemption not waived
by unauthorized 1leak to the press). See also, Raytheon
Company v. The Department of the Navy, 35 CCF q 75,609 (D.D.C.
1989) where the contractor submitted a FOIA request for inter
alia, audit reports, working papers analyzing the financial
impact of defective cost and pricing on the contracts, and
documents summarizing agency positions regarding the audit.
Id. at 82,301. The court concluded that the materials were
exempt under (b)(7) as at the time the records were made, the
DCAA had already begun to investigate the contractor. Id. at
82,302. The court was not concerned with whether the
documents were originally compiled for law enforcement
purposes, rather the test is whether, at the time of the FOIA
request, the records were part of an investigatory file and
release of the information might compromise the investigation.
Id. The Government successfully argued that

[D]isclosure of the requested documents would
enable plaintiff to interfere with the ongoing
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submitted a FOIA request for disclosure of audit reports
relating to its assertion of a $698,488 equitable adjustment.
The Navy released parts of the audits but redacted substantial
portions claiming exemption under (b) (5). The court held that
not only were the audit reports predecisional, but would
remain nonreleasable unless the agency incorporated the

information into a final decision.

investigation by altering or destroying other
documents in its file which have not yet been
subpoenaed by the government through various
tactics, i.e., coaching witnesses based on their
knowledge of what the government knows and the
general direction of the investigation; devising
fraudulent explanations of its actions to cover up
any misconduct; and intimidating Raytheon employees
who might have given interviews to government
agents in order to discourage future cooperation

with the government. Furthermore ... release of
the documents could indicate the type of
enforcement proceeding the government is
contemplating (i.e., civil, criminal, or

administrative), the nature of the charges it might
file, and the government's estimation of its
damages, which could be particularly valuable to
Raytheon in the event of settlement negotiations.

I4.

See also Gould, Inc. v. General Services Administration, 688
F.Supp. 689 (D.D.C. 1988) where at issue was the release
pursuant to a FOIA request by the contractor of two postaward
audit reports. The court held that the "present inclusion of
these audit reports in the investigatory record or file is the
result of the natural and legitimate progression of materials
underlying a routine audit--after that audit uncovered
potential criminal wrongdoing-~to a law enforcement file."
Id. at 703 (footnote omitted).

Raytheon and Gould seemed to give contractors the opportunity
to request, pursuant to the Freedom of Information Act, audit
reports and receive them provided no investigation had begun.
This option was foreclosed by Jowett and John Doe.
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Jowett is of great import for two reasons. First, it comes to
the wrong conclusion and second, it addresses a major
underlying theme of this paper -- the effect of the disclosure
of information on the agency/contractor relationship. Taking

the latter first, the court states

At bottom, Jowett's complaint is that it is not in
an equal negotiating position with the Navy
contracting officer.... Although Jowett may be at
somewhat of a competitive disadvantage in trying to
obtain an adjustment of its contract from an entity
that has information to which Jowett does not have
access, this situation is created not by the FOIA,
but by virtue of the particular relationship
between a government contractor and the contracting
agency as well as the law governing equitable
adjustments.?®

Incredibly, the very next sentence of the opinion states:
"Jowett's interpretation of Exemption 5 would destroy the
delicate balance of the government contractor/contracting
agency relationship."® The court obviously views this
"delicate balance" as one not so precariously tipped in favor
of the Government and where release of the documents might

level the playing field.?

M Jowett, supra note 287 at 876 (emphasis added).
®1d. (emphasis added).

Ppgencies do, after all, have great authority to audit.
See e.g., Inspector General Act of 1978, 5 U.S.C. App. §§ 1-
11; United States of America v. Newport News Shipbuilding and
Drydock Company, 837 F.2d 162 (4th Cir. 1988) (Newport News
I); and United States of America v. Newport News Shipbuilding
and Drydock Company, 862 F.2d 464 (4th Cir. 1988) (Newport
News II); DCAA's Access to Records, A Report by the Special
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Turning now to the correctness of the court's decision to
withhold the audit report, the court contends that "[f]orcing
the Navy to provide Jowett with the auditor's opinions and
recommendations, and the criteria used in arriving at
questioned costs, before the contracting officer has made a
final decision on Jowett's claim for an equitable adjustment
would greatly interfere with the contracting officer's
decision-making process."?' Unfortunately, the court fails
to say just exactly how it would interfere. This was a case
of making cost allowance determinations -- the allowability of
which is set forth with great particularity in the FAR and
addressed in countless boards of contract appeals decisions.
There was not much room for "deliberation" and the reports

should have been released.

Professor Cibinic has also taken the position the decisions in
John Doe and Jowett are "wrong" and "encourage secrecy where
frankness and openness are called for."? It has been his
experience that most contractors get a copy of the audit

report from the contracting officer so all issues raised by

Committee on Audit Activity and Access to Records of the
American Bar Association Section of Public Contract Law
(1989) ; West and Kassel, Access to Contractor Records/Edition
I, Briefing Papers 88-5 (April 1988); and Schnitzer, Access to
Contractor Records II, Briefing Papers 79-6 (December 1979).

Blgoweit, supra note 287 at 875.
Msee Cibinic, 4 N & CR § 21 supra note 191.
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the contractor can be considered.?” He states three reasons
why audit reports should be released: (1) giving contractors
copies of their audits will not inhibit DCAA auditors from
"truth in auditing;" (2) disclosure will facilitate
negotiations, a preferable alternative to litigation; and (3)
release will have no impact on criminal investigations.?™
Professor Cibinic's last point warrants a comment. Although
as he puts it "we have never seen the harm in permitting a
potential defendant to respond to the charges and construct a
defense,"? that is only part of the issue. As noted above
in Gould, Inc.? and Raytheon Company” other considerations
exist, such as not inhibiting witnesses from granting
interviews as their names may wind up in the report and if the

contractor has committed fraud, it 1is possible that a

Mrq.

Mr1d. Professor Cibinic cites to the DCAA Contract Audit
Manual, DCAAM 7640.1 (January 1990) and states that the DCAA
is typically not a "shrinking violet" about disclosing audit
reports and that incurred cost and functional/operational
audits are normally distributed directly from the DCAA to the
auditee. Id. Although the DCAA's policy does in fact lean
toward disclosure, the DCAAM states that "reports on incurred
cost submissions, functional reviews, and special reports ...
will pnot be furnished to the contractor ... audited ...
without specific direction by the cognizant contracting
officer .... DCAAM 7640.1, §¥ 10-206.2 (a) (January 1991)
(emphasis added).

®»1d.

®see supra note 287. In this case, the documents
contained the names of witnesses, sources of information, and
documents provided by these sources.

rqg.
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contractor might destroy or alter files to cover its criminal

tracks.

The FAR provides limited guidance on the contents of preaward

audits:

o e

M o

e e g .

(a) (1) When cost or pricing data are required,
contracting officers shall request a field pricing
report (which may include an audit review by the
cognizant contract audit activity) before
negotiating any contract or modification resulting
from a proposal in excess of $500,000, except as
otherwise authorized under agency procedures,
unless information available to the contracting
officer is considered adequate to determine the
reasonableness of the proposed cost or price ....

(2) Field pricing reports are intended

to give the contracting officer a

detailed analysis of the proposal, for

use in contract negotiations .... .

(e) The audit report shall include the following:

(1) The findings on specific areas
listed in the contracting officer's
request.

(2) An explanation of the basis and
method used by the offeror in proposal
preparation.

(3) An identification of the original
proposal and of all subsequent written
formal and other identifiable submissions
by which cost or pricing data were either
submitted or identified.

(4) A description of cost or pricing
data coming to the attention of the
auditor that were not submitted but that
may have a significant effect on the
proposed cost or price.

(5) A list of any cost or pricing data
submitted that are not accurate, complete
and current and of any cost
representations that are unsupported.
When the result of deficiencies is so
great that the auditor cannot perform an
audit or considers the proposal
unacceptable as a basis for negotiation,
the contracting officer shall be orally
notified so that prompt corrective action
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may be taken, as provided by FAR 15.805-
s5(d) . The auditor will immediately
confirm the notification in writing,
explaining the deficiencies and the cost
impact on the proposal.

(6) The originals of all technical
analyses received by the auditor and a
quantification of the dollar effect of
the technical analysis findings.

(7) If the auditor believes that the
offeror's estimating methods or
accounting system are inadequate to
support the proposal or to pernit
satisfactory administration of the
contract contemplated, a statement to
that effect.

(8) A statement of the extent to which
the auditor has discussed discrepancies
or mistakes of fact in the proposal with
the offeror.

(f) The auditor shall not discuss auditor
conclusions or recommendations on the offeror’'s
estimated or projected costs with the offeror
unless specifically requested to do so by the
contracting officer.

(h) If any information 1is disclosed after
submission of a proposal that may significantly
affect the audit findings, the contracting officer

shall require the offeror to provide concurrent
copies to the appropriate field office ...."®

This FAR provision seems to encourage disclosure and
discussion of adverse findings with the offeror, and is
consistent with the DCAAM in that audit information is best
released through the contracting officer to the contractor.
Paragraph (h) even goes so far as to impose on the contractor
and the contracting officer a duty to continue disclosure of

matters that may impact the audit findings.

MFAR 15.805-5, Field Pricing Support (emphasis added).
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As is probably apparent, this is a very muddled area. On the
one hand the logic of disclosure has been lost on even the
U.S. Supreme Court. With luck, Professor Cibinic's hope that
the DCAA will not alter its practice of disclosure may be
coming true as there have been no more recent cases on this
matter than those cited. On the other hand, if contracting
officers want to play hardball, they are free to use the FOIA

exemptions to exclude the disclosure of audit reports.
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Iv. atio rtaining to Competin

contractors

By design and law the federal procurement system promotes
competition. A natural byproduct of this competition is that
contractors will do whatever is necessary to gain and maintain
the competitive edge in their area of expertise, and the
gathering of information is the linchpin to success. As a
result, contractors will push the federal procurement system
in any way possible to get the information they believe they
need. In addition to the Trade Secrets Act,” the Freedom of
Information Act,¥ and the Procurement Integrity Act® cases
there are a number of instances where the Government is in
control of confidential or proprietary information provided by
a prospective contractor, that, if compromised, might
eliminate or compromise its competitive edge. In this

chapter, a few of these areas will be discussed.

A. Auctions, Technical Transfusion and Technical
Leveling

This is one area that has generated a significant amount of

litigation before the Comptroller General, the courts and the

™18 U.S.C. § 1805.

WWsee 5 U.S.C. § 552 and Cibinic, Freedom of Information
Act: Tool For Industrial Espionage?, 2 N & CR Y 36 (June
1988)

Wig1 u.s.Cc. § 423(b)(3).
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General Services Administration Board of Contract Appeals
(GSBCA) . The status of the law in this area has been
extensively documented of late’? and the discussion here will

center on only the most controversial issues and recent cases.

1. Auctions

Examples of auctions include

(i) Indicating to an offeror a cost or price that
it must meet to obtain further consideration;

(ii) Advising an offeror of its price standing
relative to another offeror (however, it is
permissible to inform an offeror that its cost or
price is considered by the Government to be too
high or unrealistic); and

(iii) Otherwise furnishing information about other
offerors' prices.®

Auctions are prohibited as they "{1] can give price or cost a
disparate importance in relation to its assigned weight in the

evaluation criteria in the RFP ... [2] dilute competition

Wpor an excellent and exhaustive article in this area,
see Feldman, Traversing the Tightrope Between Meaningful
Discussions and Improper Practices 1in Negotiated Federal
Acquisitions; Technical Transfusion, Technical Leveling, and
Auction Techniques, 17 Pub. Cont. L.J. 21 (1987). See also
Nash, Technical Leveling: Confusion and Clarification, 1 N &
CR § 2 (January 1987) and Nash, Postscript: Understanding the
Meaning of "Technical Leveling,” 4 N & CR § 62 (November
1990).

WFAR 15.610(d) (3) and Space Communications Company, B-
223326.2 & B-223326.3, 86-2 CPD § 377 (1986).
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because they can deprive the offeror with the lowest price or
cost of a legitimate competitive edge in the acquisition ...
(and} [3] can lead to a prejudicial inequality of treatment

between offerors."¥*

There is nothing inherently illegal about auctions in
negotiated procurements,3*® and, under some circumstances,

auctions are sanctioned.

[Tlhe possibility that a contract may not be
awarded based on true competition on an equal basis
has a more harmful effect on the integrity of the
competitive procurement system than the fear of an
auction. The statutory requirements for
competition take primacy over the regulatory
prohibitions of auction techniques.3®

While this may be true, the results are often not often

appreciated by protesters,’” and the goal of protecting the

¥see Feldman, supra note 302 at 247.
Wsperry Corporation, B-222317, 86-2 CPD § 48 (1986).
W1d.

Wsee, e.g., Cubic Corporation-~-Request for
Reconsideration, B-228026.2, 88-1 CPD § 174 (1988) where it
was determined that the risk of an auction was secondary to
the preservation of the competitive procurement system, even
where it meant reopening discussions and a new round of BAFOs
after a competitor's price had been disclosed. See also,
FCC.O&M, Inc., B-236810.2, 91-1 CPD 26 (1990) -- even in
cases where the potential for an auction exists, the GAO has
balanced the integrity of the procurement system against the
potential harm that may be caused by an auction. FCC.O&M
involved a protest by a competitor, Sterling, which protested
an ambiguity in a solicitation manning requirement on a
solicitation for which FCC.0&M was the low offeror. Having
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integrity of the procurement system is noble provided
prospective contractors are not driven away from doing
business with the Government because of these types of
decisions. One recent decision may even require an offeror
desiring to continue to participate in the reopening of a
procurement to disclose its price.’® The Federal Circuit,
while acknowledging such disclosure violated the FAR
prohibition on auctions, held that when such a violation is
balanced against the Competition in Contracting Act's
requirement for full and open competition,’® disclosure is

not improper.3°

Sometimes what could be a very difficult situation is made

determined that the protest was based on legitimate grounds,
the agency issued an amendment, rendering the protest moot.
Upon withdrawal of Sterling's protest, the contracting officer
sent both Sterling and FCC.0&M a letter advising them that the
amendment had been issued. Attached to each letter was a copy
of the contracting officer's "Statement of Facts and Findings"
which 1listed FCC.O&M and its proposed prices as well as
Sterling's. FCC.O0&M then protested that any reopening of
discussions would be an impermissible auction. The
Comptroller General held that "preserving the integrity of the
competitive system through reopening discussions clearly takes
precedence over the risk of an auction due to disclosure of
the offeror's prices." Id. citing cContact Int'l Corp., B-
237122.2, 90-1 CPD § 481 (1990). The GAO also considered the
facts that the revision to the manning requirement and a
shortening of the performance period would necessitate price
revisions, thereby lessening the impact of the disclosure.

JBNCR Corporation v. United States, 9 FPD § 131 (Fed.
cir. 1990).

p. L. 98-369, 98 Stat. 1175 (July 18, 1984).
JONCR Corp., supra note 308.
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easier with the help of the competing contractors. For
example, where an awardee's BAFO has been disclosed and the
contract is recompeted, the agency may ask other offerors to
disclose their BAFO in order to eliminate any unfair
advantage.’ 1In Sperry Corp., the agency awarded a contract
to Sperry, but in the course of preparing for a debriefing
with a losing contractor, the agency detected an error,
necessitating recompetition. Here, because Sperry's total
contract and option prices had been disclosed, the other
offerors agreed to disclose theirs. The GAO did not consider
this an auction as an auction is the "indicating of one

offeror's price to another offeror during negotiations."?

But even when an agency tries to do right, things go wrong.
For example in Honeywell, Inc.,’® the Navy awarded a contract
to Honeywell, and after an agency level protest was sustained,
the Navy decided to amend the RFP and reopen the competition.
In the meantime, the diligent contracting officer had promptly
and properly sent out to all unsuccessful offerors the
required notice of award to Honeywell which included
Honeywell's price. Having 1lost the recompeted award,
Honeywell protested, alleging an auction. The Comptroller

General held that since Honeywell knew the initial award was

Msperry Corporation, B-222317, 86-2 CPD § 48 (1986).
Mr14. (emphasis added).
33B-231365.2, 88-2 CPD § 550 (1988).

113




canceled and that the FAR required the notice be sent to
unsuccessful offerors, its protest after a competitor won the

award was untimely.3"

Often regardless of whether information is disclosed or
withheld a protest will ensue. As proof that some contractors
will take every advantage of the system, consider the case of
ACR Industries, Inc.’® 1In this case the Comptroller General
rightfully denied a protest wherein the protester alleged an
improper auction since its second round BAFO was disclosed to
a competitor when, in fact, the protester had the first round

BAFO of its competitor!

2. Technical Transfusion

Technical transfusion 1is the "Government disclosure of

technical information pertaining to a proposal that results in

improvement of a competing proposal."3't To establish

MThe case could have been decided on the principle that
revealing the price of an "ongoing" contract does not give
rise to an auction -- Bethlehem Steel Corp., Baltimore Marine
Division; The American Ship Building Co., Tampa Shipyards,
Inc., B-231923 & B-231923.2, 88-2 CPD ¢ 438 (1988) and Pantel
Associates, B-230793, 88-1 CPD § 581 (1988) -- or that there
was no disclosure during negotiations. Sperry Corp., supra
note 311.

35B-235465, 89-2 CPD § 199 (1989).

ISFAR 15.610(d) (2) and Space Communications Company,
supra note 303.
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transfusion, the contracting officer must have either directly
or indirectly disclosed an offeror's technical approach to a
competitor.’’ The bulk of the cases involving disclosure of
competitive information to competing contractors results
either from inadvertence’® or from criminal activity.3” 1If
such information is released, the question then becomes

whether or not there has been any prejudice. If not, the

M'Northwest Regional Educational Laboratory, B-222591.3,
87-1 CPD § 74 (1987), citing TEK, J.V. et al., B-221320, 86-1
CPD § 365 (1986).

JM8see Computer Sciences Corp., B-231165, 88-2 CPD § 188
(1988) (support contractor had access to development
contractor's engineering change proposals and its 1labor,
overhead, and general and administrative rates as well as
other sensitive data. Both contractors were now competing for
award of a follow-on support contract. The Comptroller
General denied the development contractors' protest as there
was no indication the disclosure was due to anything but
inadvertence and there was no evidence that the information
was used; curiously, however, following an in camera review of
the protest, the GAO refused to exclude the support contractor
as it would have a significant impact on competition).

Ysee, e.g., some recent Ill Wind cases: Compare the
result in Litton Systems, Inc., B-234060, 89-1 CPD § 450
(1989) (protest sustained where protester was within a
competitive range of two) with Aydin Corp., B-2320003, 88-2
CPD § 517 (1988) and Comptek Research, Inc., B-232017, 88-2
CPD q 518 (protests denied as not within the competitive range
and no evidence awardees received any source selection
sensitive information). The GAO in Comptek Research, Inc.
clearly found that the record "indeed contains evidence of
possible disclosure of source selection information," but in
Litton Systems, Inc., states that in Comptek Research, Inc.,
and Aydin Corp. "there was no evidence that the awardees
improperly received any source selection information." There
is no way to explain this difference, but the end result can
best be pinned on the number of offerors in the competitive
range.
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protest will be denied.’”® If there has been prejudice, then
you need to ask if the integrity of the competitive systen
outweighs the prejudice to the protester. The Comptroller
General places great weight on the integrity of the
procurement system, often overriding the concerns of the
parties. For example, the GAO has held that despite the fact
that a protester's technical formula and prices were revealed
to its competitors by the agency in the course of award and
the protest process, "the importance of correcting the
improper award through further negotiation overrides any
possible competitive disadvantage accruing to [the contractor]

by the disclosures."*

In another case, the Comptroller Gene-al stated that concerns
about technical leveling and transfusion do not overcome the
need to remedy a procurement that was not fully and openly
competed.>’? Following award on initial proposals and a
debriefing, the debriefed contractor protested that the

awardee's offer was unbalanced, prompting the agency to hold

There is no remedy for improper disclosure of
confidential information if there is no affirmative showing
that the contractor was competitively prejudiced. Management
Services, Inc., B-184606, 76-1 CPD § 74 (1976).

2Norden Systems, Inc.; Sperry Marine, Inc.; Department
of the Navy-~Reconsideration, B-227106.3, B-227106.4, & B-
227106.5, 87-2 CPD § 367 (1987) citing Harris Corp., B-204827,
82-1 CPD § 274 (1982).

pan Am Support Services, Inc.--Request for
Reconsideration, B-225964.2, 87-1 CPD § 512 (1987).
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discussions. The GAO found that such action was appropriate
as there was no evidence that the debriefing included any

specifics on the awardee's proposal.

There are times when the Government is caught between two
competing contractors. One recent case’® offers an
interesting example. Two weeks prior to the date set for the
receipt of .offers, a program director from Compliance
Corporation (Compliance) contacted an assistant security
manager of. a competing contractor ([Eagan, McAllister
Associates, Inc. (EMA)] for a Navy contract. The Compliance
enmployee sought information concerning a like contract for
which EMA was the incumbent, (1) including proprietary salary
information, (2) whether some EMA employees might like to work
for Compliance if it were to be awarded the contract, and (3)
a list of Government-owned property in use by EMA under a
current contract. A Naval Investigative Service investigation
was initiated that confirmed these facts and even indicated
the EMA security specialist was offered a job with Compliance
if the information was provided. The investigation revealed
that the Compliance employee obtained a written list of the
position descriptions of the EMA employees working on the
current contract as well as the amount of time they had worked

on the contract. When the contracting officer disqualified

MWcompliance Corporation--Reconsideration, B-239252.3,
90~2 CPD § 435 (1990).
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Compliance on the basis of its improper conduct, Compliance
protested. The Comptroller General denied the protest on the
grounds that Compliance in all likelihood had obtained an
unfair competitive advantage.3* Compliance argued
unsuccessfully that such conduct was "nothing different than
the aggressive and normal business tactics"? used in the
private sector on a day-to-day basis and that the end result
is a lower procurement cost to the Government. GAO rejected
Compliance's assertion that the matter was purely one between
two private parties, finding that such conduct goes to the
very heért of the integrity of the federal procurement system
and that the contracting officers have great discretion to

protect the Government's interests.’®

Whether a transfusion argument will succeed may depend on the
type of information disclosed. 1In one case’ the agency had
the incumbent contractor complete a Standard Form (SF) 98
("Notice of Intention to Make a Service Contract and Response
to Notice"), a form normally completed by the agency and

submitted to the Department of Labor for wage determinations

Mrd. citing Holmes and Narver Servs., Inc./Morrison-
Knudson Servs., A Joint Venture; Pan Am World Servs., Inc., B-
235906; B-235066.2, 89-2 CPD 9§ 379, aff'd, Brown AsSsoOCS.
Management Servs., Inc.--Recon., B-235906.3, 90-1 CPD § 299.

14. (emphasis in original).

1d. citing FAR 1.602.

7yinnell Corporation, B-230919, 88-2 CPD § 4 (1988).
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for service contracts. The SF 98 was then appended to the RFP
for a follow-on contract for which the incumbent was
competing. The incumbent contractor claimed that release of
the form (which included the mix of skills used to perform the
present contract to such a degree that its proposed price
would be compromised) put it at a severe competitive
advantage. The GAO disagreed, holding that this was not such
a case where the protester was so prejudiced by the disclosure
of data which directly revealed the product or service to be
rendered, such that the solicitation had to be cancelled or a
sole source award be made.3® Rather, the data here only

reflected one contractor's approach to the work to be done.

Additionally, the Government is not required to disclose
information to a contractor concerning an incumbent

contractor.’”

In Master Security, a contractor protested the
fact that the agency refused to release personnel information
concerning the incumbent contractor's work force which the
protester needed to plan his work force if it was awarded the
contract. The Comptroller General held the Government has no

duty to disclose such information to eliminate the incumbent's

competitive advantage absent preferential treatment or some

Meiting 49 Comp. Gen. 28; Aeronautical Instrument and
Radio Co., B-224431.3, 86~2 CPD § 170 (1986); and Zodiac of
North America Inc., B-220012, 85-2 CPD § 595 (1985).

MMaster Security, Inc., B-232263, § 449 (1988).
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other type of unfair action on the part of the Government.¥

As might be expected, disclosure of a contractor's proprietary
data is serious business. JL Associates, Inc.® illustrates
that disclosure of proprietary data already made public is not
actionable. Here, the protester was currently within the
first one year option term of a two option contract. 1In order
to decide whether to exercise the second option, the agency
issued an RFP which set forth the protester's unit prices.
The protester alleged that revealing its option prices was a
disclosure of confidential information. In denying the
protest, the GAO found that in discloéing the prices, there
was neither an impairment to the Government's ability to
obtain like information in the future (as offerors will submit
this information in hopes of getting the contract), nor a
likelihood that release would cause substantial harm to the
protester's competitive position as contract prices are
available pursuant to requests under the Freedom of
Information Act and are required to be disclosed to all
unsuccessful offerees.’® The decision did state, however,
that if the disclosure of prices would reveal a contractor's

overhead, profit rates, or multiplier, then the prices need

Wra.
¥B-239790, 90-2 CPD § 261 (1990).
¥1d4. and FAR 15.1001(c) (iv).
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not be disclosed under FOIA.33

3. Technical Leveling

Technical leveling is prohibited. It is defined as "helping
an offeror to bring its proposal up to the level of other
proposals through successive rounds of discussion, such as by
pointing out weaknesses resulting from the offeror's lack of
diligence, competence, or inventiveness in preparing the

proposal. "

Conceptually at least, it appears that technical leveling and
transfusion are but two sides of the same coin -- that you can
not have one without the other. For example, consider
transfusion which involves the "transmission" of information
from an offeror with a superior proposal to an offeror with an
inferior proposal. When the offeror with the inferior
proposal "receives" the information and makes use of it, its
proposal has risen toward the level of the superior offeror.
Thus, it would be hard to envision a case of actionable

transfusion that did not involve a case of actionable

3r1d. citing Acumenics Research & Technology, Inc. v.
Dept of Justice, 843 F.2d 800 (4th Cir. 1988) and Pacific
Architects and Engineers Inc., 808 F.2d 1345 (9th Cir. 1990).

PAR 15.601(d) (1) (emphasis added) and Ultrasystems
Defense, Inc,, B-235351, 89-2 CPD § 198 (1989) (no leveling
where discussions merely ascertained what the offeror was
proposing) .

121




R A Wi A

[ gt % b g

o g o

e S

i

T e g e AR

o s e e I Ay el - 1

leveling.

Now consider leveling. This involves the '“receipt" of
information that brings an offeror's proposal up to the level
of other superior proposals. If the Government discloses
information from a superior offeror's proposal, then there is
obviously also transfusion. Only if the Government "helps" an
offeror without disclosing information from a superior
offeror's proposal is there leveling without transfusion;
however, rare will be the circumstance where the Government
helps an offeror to bring its proposal up to the 1level of
other proposals without disclosing information from a superior

offeror's proposal.

Despite this analysis and the language of the FAR there is
authority that the concepts of technical 1leveling and
transfusion are entirely separate.’ Unfortunately, as
Professor Nash points out,’® someone should tell the
Comptroller General which has stated in one case that "the

procuring activity engaged in technical leveling by disclosing

¥rjidewater Consultants, Inc., GSBCA 8069-P.R. 85-3 BCA
q 18,458 (1985) at 92,725. As authority for this proposition,
the board points to the fact that leveling and transfusion are
set out in the FAR in the disjunctive. Not a compelling
argument.

%see Nash, supra note 302 at 1 N & CR § 2.
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certain aspects of its proposal ...,"% clearly confusing the
two concepts -- unless, of course, the GAO was viewing the

disclosure from the other side of the coin.

It has been suggested that the technical leveling definition

in the FAR be changed to read

Technical leveling is helping an offeror to bring
its proposal up to the level of other proposals by
coaching or providin solutions or approaches
desired by the agency.’®

While this definition solves many of the problems with the

existing FAR definition® and would be a significant

¥1d4. citing Service Ventures, Inc., B-221261, 86-1 CPD
¥ 371 (1986).

%see Nash, supra note 302 at 1 N &« CR § 2 and 4 N & CR
q 62.

r1d. Professor Nash's comment that "coaching" is the
Ykey issue" has not gone unnoticed -- the Comptroller General
seems to use it as a synonym for leveling. See Virginia
Technology Associates, B-241167, 91-1 CPD 9§ 80 (1991)
(coaching amounts to technical leveling; agency not allowed to
advise protester how to raise the level of its acceptable
offer to the level of the awardee's); Warren Electrical
Construction Corporation, 90-2 CPD § 34 (1990) (no coaching
despite three rounds of BAFOs, two site visits, and requests
for clarifications where purpose was to understand what was
being proposed and where the questions asked by the evaluators
were the same questions asked of all offerors); Development
Alternatives, Inc., B-235663, 89-2 CPD § 296 (1989) (use of
seven standard questions, although not the most direct, were
adequate without causing leveling or coaching); Johns Hopkins
University, B-233384, 89-1 CPD §q 240 (1989) (questions
submitted to offerors were such that they could have induced
offerors proposals to go up or down -- no coaching); Runyan
Machine and Boiler Work, Inc., B-227069, 87-2 CPD § 177 (1987)
(agency letter to awardee even less specific than that to
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improvement, it does not make clear that you can have
technical leveling without transfusion. This can only be done
through the elimination of the reference to "other proposals."

Therefore, suggest it be changed to read

Technical leveling is helping an offeror revise its
proposal by coaching or providing solutions or
approaches desired by the agency.

One further complicating issue in this area involves the
overlap of transfusion and leveling with the requirement that
deficiencies in proposals be disclosed*® and discussions be
meaningful.! At issue is the tension between the
requirement to disclose deficiencies and the fear of technical
leveling and transfusion (i.e., protest), which typically
results in the reluctance of contracting officers to fully
discuss deficiencies which can only serve to make a more

effective procurement.3* As has been pointed out,

protester -~ no coaching); and Flight Systems, Inc., B-225463,
87-1 CPD § 210 (1987) (no improper coaching where contracting
officer pointed out a deficiency to awardee, followed by a
clarifying amendment to the RFP to which the awardee provided
an acceptable, revised proposal and no successive rounds of
discussions).

MSee supra Chapter III.C.

Misee, Love, Why Can't Discussions Be Meaningful?, 5 N &
CR § 42 (July 1991).

Mr4. Mr Love contends that not only will a full
discussion of deficiencies help the Government get what it
wants, but it will also enable contractors to know
specifically what to do to improve their proposal and meet the
Government's needs, rather than by making a "guess." Id.
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contracting officers are overly conservative with what they

discuss -- only one protest has been upheld on the grounds of

technical leveling and none has been sustained on technical

leveling grounds.** There is no simple solution to this
problem as transfusion/leveling and meaningful discussions are
inversely related -- too much discussion may trigger a
transfusion/leveling protest; not enough disclosure of
deficiencies means discussions were not meaningful. To effect
a change in this balance will require a reassessment on the
part of the Comptroller General and the GSBCA¥ -- a
i reassessment that requires 1looking beyond the regulatory
language in the FAR and fixing a problem that can make the
i system more efficient, effective and productive for both

parties.
i B. Contractor Performance Assessment Reports

The release of CPARS data was discussed above?® in connection
with releasing that information to the contractor that was the
subject of the CPAR. Is it possible for a competing
contractor to gain access to this information? By regulation,

CPARS data is protected from disclosure by its predecisional

MWrd. The technical leveling case was Tidewater
Consultants, Inc., supra, note 335.

M1d.
USsee supra Chapter III.A.3.
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nature, thus precluding access to such information requested

pursuant to the Freedom of Information Act,*® and to the

extent that a CPAR contains any proprietary data (trade
secrets, confidential commercial or financial data), that too,
would not be releasable under FOIA.*’ 1Interestingly enough,
no contractor has ever made a move to obtain access to
information in the CPARS data base pertaining to other
contractors. The reason? Industry likes the system and
4 contractors undoubtedly do not want to break through this
information barrier to obtain information on another
contractor as that would allow others possible access to their

CPARS information.3®

C. Preaward Survey Data

The earlier analysis of preaward survey information focused on
the release of that information to the contractor that was the
{ subject of the report. The question here is whether or not
i one contractor could gain access to this kind of information

from the Government on another contractor.?® As discussed

M5 U.S.C. § 552(b) (5).

ke

Mrd. at § 552(b) (4).

PP

Mconversations with HQ AFSC/PKCP (Ms Diana Hoag) and
ASD/PKCS (Mr Edward C. Martin) 11 Jun 1991.

MNote that "although it is possible that the mere
initiation of a preaward survey can ... give rise to the
inference that an offeror's price is not low in relation to
the surveyed offeror, such necessary action of [sic] the part
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above, preaward survey reports are typically not released even
to a contractor that is the subject of the survey; however,
research indicates that there is one recent case that involves
the release of this information to a competing contractor.3¥
Dixon involved the award of firm fixed-price contract to
Dynamic Control Corporation (DCC) for the development and
production of the Harpoon Interface Adapter Kit (HIAK), an
interface unit which allows the Air Force to utilize F-16
aircraft to launch AGM-84 Harpoon missiles.3¥ The

Comptroller General found that

: Upon learning of the November 21, 1990 award to
DCC, Dixon requested a copy of DCC's preaward
survey from the agency under the Freedom of
Information Act. The survey, performed by the
Defense Contract Management Area Office (DCMAO),
Hartford, Connecticut, recommended against award to
DCC based on DCC's "inability to provide a tailored
version of DOD-STD-2167A and 2168 at the time of
the preaward survey." The survey also noted that
DCC has been operating under "method C" corrective
status since August 1989, but has made substantial
progress and is 1in the process of resolving
remaining problems. After receiving a copy of the
survey, Dixon filed its protest. Mirage learned of
DCC's negative preaward survey from Dixon, and
filed a similar protest.’%

of the government does not constitute an auction. The B.F,

Goodrich Co., B-230674, May 18, 1988, 67 Comp. Gen. , 88-1
CPD § 471." Braswell Shipyards, Inc., B-233287 & B-233288,

89-1 CPD § 3 (1989).

3%p.K. Dixon & Co.; Mirage Systems, B-242502 & B-
242502.2, 1991 U.S. Comp. Gen. LEXIS 479, April 19, 1991.

3SIId .
¥21d. (footnotes omitted; emphasis added).
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A review of the protest file in this case reveals that DCMAO

e

reported its findings in detail in the survey regarding the
following areas of DCC's operations: plant facilities;
materials and purchased parts; the number and source of
employees; union affiliations; current workload breakdowns;
production capabilities; quality assurance; company
organization; program organization; manufacturing
organization; and financial capabilities (in specific dollar
amounts) .3 The matter of concern is not that the documents
were released, but who received them. Surely, DCC should be
entitled to a copy of its preaward survey report (albeit
without recommendations) under the Freedom of Information
Act3*, however, this type of information should never have
been released without substantial redaction to a competing

contractor.’ Further damage was done when Dixon released

33The preaward survey information attached to the protest

file included the following forms prescribed by the FAR: FAR

. 53.301-1403 [Preaward Survey of Prospective Contractor
(General)]; FAR 53.3601-1405 (Preaward Survey of Prospective
Contractor Production); FAR 53.301-1406 (Preaward Survey of
Prospective Contractor Quality Assurance); and FAR 53.301-1408
) (Preaward Survey of Prospective Contractor Accounting System).

3“Recall the discussion at Chapter III.A.1. above where
it was suggested that all prospective contractors about to be
found nonresponsible should receive a copy of the preaward
survey on which the contracting officer was basing the
determination.

%The GAO has no authority to determine what information
must be disclosed by the Government. Hunt Manufacturing Co.,
B-211563, 83~-1 CPD § 544 (1983). In that case a competing
contractor wanted a copy of the preaward survey report on the
awardee and the GAO advised the protester that its disclosure
remedy was under FOIA, citing Westec Services, Inc., B-204871,
82-1 CPD q 257 (1982).

- -

— .
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the results of the survey to yet another competing contractor,
Mirage, which also later filed a protest. What is not clear
in this case is whether disclosure of this information was
inadvertent or whether DCC was ever consulted and consented to

the release of this information.?¥¢

D. Information on Prior Procurements or Contractors

Generally speaking, the Government is under no obligation to

provide information on prior procurements or previous

357

contractors. To this rule there are exceptions.3® The

3%Exemption 4 of the Freedom of Information Act (5 U.S.C.
§ 552) deals with the release of proprietary contractor
information and Executive Order No. 12,600, 3 C.F.R. 235
(1988) provides for mandatory notification to the submitters
of confidential commercial information whenever an agency
determines that it may be required to release such information
under FOIA. Id. at § 1. Submitters are then given a
reasonable period of time to object to the disclosure of the
information. Id. at § 4. The agency is required to consider
the objections of the submitter and provide submitters with
written reasons why their objections were overruled. Id. at

§ 5. If the submitter can provide evidence of "actual
competition and a 1likelihood of substantial competitive
injury," the information cannot be released -- actual injury

need not be shown. See CNA Fin. Corp. v. Donovan, 830 F. 2d
1132, 1152 (D.C. Cir. 1987), cert. denied, 485 U.S. 977
(1988). Typically, submitters challenge agency decisions to
release in what has come to be called "reverse" FOIA suits.

¥see Drillers, Inc., supra note 94; American
Shipbuilding Co. v United States, 228 Ct. Cl. 220, 654 F.2d 75
(1981) and Industrial Electronics Hardware Corp., ASBCA 10201,
11364, 68-1 BCA § 6760 (1968). cCf. Automated Services, Inc.,
GSBCA EEOC-2 & 3, 81-2 BCA ¢ 15,303 (1981) (Government
breached its duty to communicate and cooperate with contractor
in not revealing potential problems contractor would have with
its computer system learned of by the agency through prior
contracts).
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courts and boards have created a dividing 1line between
generalized information (which need not be disclosed) and
specialized information which does.’” For example, in

Industrial Electronics®® the board stated that

[Tlhe fact that the [Government's] general
knowledge, with respect to the fact that the item
was difficult to make and that prior contractors
had encountered problems, was more extensive than,
and superior to, appellant's is not material. In
the context of the duty to disclose, superior
knowledge on the part of the Government is only
material when it is specific as to some fact that a
contractor needs to know in order to produce an
item that meets specifications and 1is either
exclusive or is such that it 1is not available
elsewhere.!

387 contractor may be able to recover if the Government
was the prior "contractor." See, Price/CIRI Construction,
J.V., ASBCA 36988, 37000, 89-3 BCA q 22,146 (1989) (contractor
recovered for additional effort required to scour heavily
scaled pipes as Government knew of the heavy mineral deposits
from its own earlier attempts to clean the pipes with the same
method as proposed by the contractor).

3How the Government can know "generally" of difficulties
in performance of a contract, and not either know or have a
duty to inquire as to the "specifics" calls into serious
question the Government's contract administration functions in
these instances. See Numax Electronics, Inc., supra note 103
(contractor recovered for unsuccessful efforts to produce a
pistol part when the Government knew from previous contracts
that the part could not be made in accordance with the
specifications and earlier contractors had gotten waivers).

Msupra note 357.

¥lrd. at 31,274 (emphasis added). See also Wright
Industries, Inc. ASBCA 18282, 78-2 BCA § 13,396 (1978);
American Shipbuilding Co. v. United States, supra note 357;
Tar Heel Engineering and Manufacturing Co., ASBCA 15103, 72-1
BCA 9 9242 (1971); Evans Reamer & and Machine Co. v. United
States, 181 Ct. Cl. 539, 386 F.2d 873 (1967), cert. denied,
390 U.S. 982 (1968) Lear Siegler, Inc., ASBCA 22235, 81-2 BCA
q 15,372 (1981), mot. for reconsid. denied, 82-2 BCA ¢ 15,832
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While the decision in this case is supportable, it fails to
make business sense. Although the Government need not
disclose such data, when a contractor suffers any performance
problem that could impact a future contractor (excluding those
matters that could involve the improper disclosure of
proprietary data) which the Government knew of prior to
performance, it seems that awarding the contract without
disclosing such knowledge borders on the commission of an
intentionally stupid act. 1In light of the fact that this is
the 1990s -- the age of computers, word processors, database
programs, laser printers, fax machines, car p»hones, video-
teleconferencing and the like, not to mention a shrinking
defense budget and the possible loss of some long time major
defense contractors -- there is no excuse not to fully and
openly communicate with contractors and put all such
information on the table before award. The result?
Anticipation and pre-performance correction of problems to
ensure that the Government gets what it wants, on time and
within budget. On the other hand, critics of disclosure (of
which there are many in the Government) argue that if the
Government offers up evidence of even general prior contract
difficulties, it may drive up bids/offers or perhaps

discourage some contractors from competing.’? However, the

(1982); and Pacific Western Construction, Inc., DOTCAB 1084,
82-2 BCA ¢ 16,045 (1982), mot. for reconsid. denied, 83-1 BCA
q 16,337 (1983).

¥%2see American Shipbuilding Co., supra note 357.
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Government must decide in these instances whether it would
rather have a low cost bid/offer and risk nonperformance or
pay a higher price to get what it needs. This should not
require much thought since the Government has already
attempted (at least once) to get the job done at the lowest
cost, and while disclosure might drive the cost up slightly,

this outweighs the high costs of later litigation.

Now consider Federal Electric Corp.**® which allowed the
contractor an equitable adjustment in a contract for the
manufacture of generators. The contract called for the use of
lugs which could not be used without modification -- although
the Government knew of the problem because two prior
contractors had earlier difficulties with the 1lugs. In
Industrial Electronics3 the same board keyed on the fact
that the agency had never produced the item before and that
the Government's knowledge was not exclusive;? however, the
same could be said about Federal Electric Corp. The rule that
the Government need not disclose generalized information

(Industrial Electronics -~- item hard to make and prior

¥ASBCA 13030, 69-2 BCA § 7792 (1969). Federal Electric
Corp. was followed in C.M. Moore Div., K.S.H., Inc., supra
note 102 (in spite of a contractor inspection and a Government
furnished property "as is" clause, contractor recovered for
breach of duty to disclose where Government knew the furnished
property would have to be modified to function).

¥supra note 357.
%51d.
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contractors had difficulties), but must disclose specific
information (Federal Electric Corp. -- Government Knew problem
was with the lugs) begs the question as to what is generalized
and what is specific. It may well be that it was the
Government-provided specification that was critical in Federal
Electric Corp., and since the Government knew about the
deficiency in the specification and refused to correct it, the
board properly held the Government liable.

In 1987, a decision came down which blurred further the
distinction as to disclosure of general versus specific
information. In Riverport Industries, Inc. the Government was
held liable for not disclosing a production history of product
(typically "general" knowledge) -- the board calling the
information "vital" as this history was unknown outside the

Government . 3%

If the rule concerning disclosure of prior information was not
difficult enough, making sense of it is made more complicated
when one examines the cases that obligate the Government to
provide information that is not directly related to
performance of the contract at hand.*’ For example, in the
oft-cited case of J.A. Jones Construction Co.,* the court

held the Government should have disclosed to the contractor

MASBCA 30888, 87-2 BCA § 19,876 (1987).
¥%isee Latham, supra note 42 at 201-207.
¥supra note 93.
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the existence of other classified projects in the area that

had significantly escalated the wage rates.3®

Finally, the experience level of a contractor is also a factor
in nondisclosure cases and the Government may not be required
to give out details of difficulties experienced by predecessor
contractors if the problems should have been apparent to a

contractor experienced in the field.®

E. Investigative Reports

Recently, one court had occasion to entertain the issue as to
whether an agency can disclose an investigative report to a
competing contractor, who was not the subject of the report.
In ISC Group, Inc. v. United States Department of Defense et

al. '37l

at issue was the release of an investigative report
containing "operations statements, financial summaries and
forecasts, inventory and 1labor data, and other financial

analyses™” to a competing contractor. The court denied

¥see also, Aerodex Inc., supra note 93 (Government knew
or should have known that a supplier of an item would not
cooperate with contractor) and Kaplan Contractors, Inc., GSBCA
2747, 70-2 BCA q 8511 (1970) (contractor recovery for failing
to disclose sole supplier of a product). See also imputation
cases cited at supra note 117.

Mrntercontinental Manufacturing Co. v. United States, 4
Cl. Cct. 591, 2 FPD § 117 (1984).

M35 CCF ¢ 75,667 (D.D.C. 1989).
M1d4. at 82,671.
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access on two grounds. First, the court held that the report
was exempt from disclosure under FOIA exemption (b) (4) as the
report contained information that was "confidential."’® The

court gave great weight to the fact that

[Tlhe report ... was submitted under DOD's
voluntary disclosure program, which was adopted in
1986 to encourage defense contractors to establish
a program of self-governance and voluntary
disclosure.... Disclosure of information submitted
under a confidentiality agreement could undermine
the ability of the government to obtain such
information. This would jeopardize the
effectiveness of the voluntary disclosure program
and the ability of DOD to police its contracts with
private companies. From a broader perspective,
disclosure of such information would raise serious
questions about the integrity of the government in
promising confidentiality to future submitters.’*

The court also found that the report was "confidential" and
exempt from release under (b) (4) because release of the report
was likely to impair the ability of the Government to obtain

goods and services in the future.”

The second ground the court used to withhold the report was
the same as that often used to withhold audit reports as

discussed earlier -- exemption (b) (7). In this case, the

"”Id.
Mrd. at 82,672.
3751'd.
1d. at 82,674.
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report at issue was produced by a private entity under the
voluntary disclosure program and was used to subsequently
begin a criminal investigation. The court held that even so,
it was sufficiently connected to the criminal investigation to
be protected under (b) (7).*" Further, the agency mnmade an
adequate showing that release of the report would interfere
with prospective enforcement proceedings as "release of the
report [was) likely to reveal the scope and focus of the
investigation and the identities of potential targets."’® In
concluding, the court held that no portions of the report were

releasable, even after redaction.’”

In essence, the right of
a competing contractor to have access to information was
outweighed by the proprietary nature of the information, the
need to keep the investigative process free of interference

and the need to preserve the integrity of the procurenent

process.

F. Audit Reports

Under certain circumstances, courts may require the Government
to disclose proprietary information. In Common Cause and

David Cohen v. Department of the Air Force and John Stetson*®

1d.
mrd.
1d.
3%027 CCF ¢ 80,501 (D.D.C. 1980).
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the court ordered the release, pursuant to a Freedom of
Information Act request, of ten DCAA audit reports on the
operations of ten major defense contractors. The audits
contained confidential data on employee strength, cost
figures, salary data, problems areas discovered by the
auditors, but did not detail corporate profits, losses, sales,
net worth, assets, liabilities, or pricing. The material was
not exempt under (b) (3) as it did not concern trade secrets;
it was not exempt under (b)(4) since the information was over
five years old); and it was not exempt under (b)(5) as the

reports were not a part of the policy-making process.®!

JIIId .
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V. Disclosure of Government Information

In the business, political or military worlds, information is
the most critical commodity, often making the difference
between winning, losing or even playing the game. Of late
Congress has enacted laws and the executive departments have
issued regulations that deal directly with the access to
information. This chapter considers the disclosure of
preaward acquisition-related information normally compiled by
the agency from agency sources (not from incumbent or
prospective contractors) and its releasibility to Government

contractors.

As has been seen, the access to information issue involves the
balancing of the competing interests of the federal government
against those of contracting industry. On the one hand, the
Government's interests in the protection of acquisition-

related information involve the following:*?

1. The preservation of our national security through the

¥2pddress by Brigadier General Thomas G. Jeter, (USAF,
Ret.) to the National Contracts Management Association East
Coast National Educational Conference (29 November 1990) and
testimony of H. Lawrence Garrett III, Under Secretary of the
Navy, recorded in S. Hrg. 101 20, ng;g;ght of DoD's

e sitio Ss

ve s' v
Management of the Committee on Governmental Affairs, United
States Senate, 101st Cong., 1st Sess., Feb. 24, 1989
(hereinafter referred to as "Senate Hearing") at 11.
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classification and protection of any information which could
damage, in any way, the defense of the United States.®
Currently there are laws in place to enforce this needed

protection (e.g., The National Security Act®*).

2. Maintaining a level playing field among competitors
for Government contracts and assuring the integrity of the
competitive process by:

a. Avoiding actual or perceived unfairness, and,
b. Avoiding actual or perceived competitive
advantage by the unequal access to Government information or

wrongful access to a competitor's proprietary information.

3. Maximizing full and open competition by releasing

acquisition information to potential contractors.

4. Protecting the integrity of the deliberative and

decision-making processes of the Executive Branch.

5. Protecting sensitive contractor proprietary

information.

3poD Regulation 5200.1R, Information Security Program,
(Apr. 28, 1987) details the handling and release of classified
defense information.

¥chapter 343, 61 Stat. 496 (1947) (codified in various
sections of Titles 5 and 50 of the United States Code).
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6. Minimizing the amount of potential confusion on the
part of Government/industry personnel concerning the
releasibility of information, accomplished by either
maximizing the amount of information disclosed, minimizing the
amount of information disclosed, or more clearly defining the

releasability rules.

On the other hand, primary among industry's concerns and

interests in acquisition-related information are:*®

1. Money. Contractors are in the business to make
money. By having wide access to information, contractors hope

to gain a competitive advantage in competing for contracts.

2. Conservation of resources. Quality products,
especially weapon systems, requires long-term commitments on
the part of the contracting industry. Access to information
allows contractors to be responsive and make the type of
investment decisions that will encourage their own

productivity in light of today's limited defense budget.

3. Delivery of goods or services on time and within

budget.

¥see Jeter, supra note 382 and Testimony of Aerospace
Industries Association of America, Inc. Concerning Management
of Procurement Related Information in the Defense Acquisition
Process, Senate Hearing, supra note 382 at 115.
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4. Elimination of risk. Release of information
eliminates the risk of sanction for acquiring information that

may or not be releasable.

With these interests in mind, an examination of a few of the
more topical issues in this area will be discussed followed by
a detailed examination of the new DoD interim rule on the

release of acquisition-related information.
A. Disclosure of Cost Information

Although the FAR offers a tremendous amount of guidance for
contracting officers and contractors, it does not answer many
of the difficult questions that arise in the course of a
procurement, particularly where, as has been shown, it comes
to what information the Government should disclose or not
disclose. Throughout the FAR there are references to the
release of information under the Freedom of Information Act’®
and because FOIA requests often involve "complex issues,"
contracting officers are "cautioned" to "obtain guidance from
the agency officials having Freedom of Information Act

responsibilities. "’ Sometimes the realities of the

situation seem to pit provisions of the FAR and other agency

#gsee FAR Subpart 24.2.
¥'FAR 24.202(b).
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regulations against FOIA.%S Caught in between is the
contracting officer, whose exercise of discretion is often

second-guessed. A few examples follow.

1. Release of Should Cost Analyses

A should cost analysis is, in effect, a type of Government
estimate that is used to negotiate the cost of a follow-on
procurement. Take, for example, the follow-on procurement of
F-16 aircraft. Having won the award for the initial
production and delivery of a specified number of F-16s, when
it comes to purchasing more aircraft, General Dynamics will
obviously be the sole source for the procurement. It simply
does not make sense to waste time and money trying to develop
a competitive source to build F-16s. Contractors 1like
General Dynamics know that, when selected for award of a
contract like the F-16, the follow-on contracts are money in
the bank. When it comes time to reprocure, the Government
need not jump through all the hoops required for an initial
competitive contract, but there is a downside. Knowing that

these follow-on contracts are a given, there is a tendency for

POIA can cut against good business sense. See Payne
Enterprises, Inc. v. United States, 837 F.2d 486 (D.C. Cir.
1988) where the plaintiff was seeking abstracts of negotiated
procurements. The agency refused to release them as
competition was so 1limited that release would in all
likelihood elevate prices on future procurements. Although
nondisclosure would keep prices down, there was no legal
reason not to release the abstracts.
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a contractor to "become inefficient and not properly attentive
to economy of operation."® In these instances, prior to
award of a subsequent contract, the Government may accomplish
a should cost analysis, which involves a team of agency
evaluators going into the contractor's plant for a matter of
weeks and, having observed plant management and operations,

determining what the follow-on contract "should cost."

The FAR states that Y“([t]lhe objective of the should-cost
analysis is to promote both short-and long-range improvements
in the contractor's economy and efficiency by evaluating and
challenging the contractor's existing workforce, methods,
materials, facilities or management and operating systems to
identify uneconomical or inefficient practices."*® This
review is usually conducted for major systems acquisitions,®

2 and can be conducted

must be announced in the solicitation,®
plant-wide, or can consist of a small-scale review of selected

portions of the contractor's operations.??

¥armed Services Pricing Manual, Department of Defense,
Vol I (1986) at 3-4.

¥0FAR 15.810(a).
¥IFAR 15.810(b).

¥IFAR 15.810(f) and see Norfolk Ship Systems, Inc., B-
219404, 85-2 CPD § 309 (1985).

FAR 15.810(c). See DFARS 215.810(b) (S-70) (i) which
mandates should cost analyses for major systems acquisitlons
over $100 million if certain criteria are met.
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Upon completion of the analysis, a report must be issued in
accordance with agency procedures.?* Specifically,
contracting officers "shall consider the findings and
recommendations ... in the ... report when negotiating the
contract price,"® and once price is agreed upon, the
contracting officer will provide the administrative
contracting officer with "a report of any identified
uneconomical or inefficient practices, together with a report
of correction or disposition agreements reached with the

contractor. "%

The should cost report is of obvious critical importance to
both the Government and the contractor; however, the FAR only
addresses the distribution of the report within agency
channels, with no mention of disclosure to the contractor. As
a practical matter, in instances where a should cost analysis
has been done, it would seem to both parties' advantage to
fully and openly discuss the findings and recommendations.

Contracting officers, vested with discretion,?* 1look for

MFAR 15.810((e) .
¥FAR 15.810(e).
wra.

¥see Senate Hearing supra note 382 at 286 and 425 --
compare (1) Army Material Command Regulation 715-92, Should
Cost (May 4, 1983) at q 8c(3) cautioning against disclosure of
should cost information which could weaken the Army's
negotiating position -- and where disclosure of the report is
not subject to discretion with (2) the Air Force position that
only release of this information to contractors other than
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guidance in the regulations and find 1little support for
disclosure, reinforcing their tendencies toward nondisclosure.
The FAR states that the should cost analysis is to be used to
“"develop realistic price objectives for negotiation"’ and
negotiating the contract price."* Typically, contracting
officers are reluctant to disclose such information, as well
they should be. On the other hand, however, if the Government
is to "challenge"'® the contractor's operation and must
provide a report of "“correction or disposition agreements
reached with the contractor," that will be impossible

without disclosure.

Agency directives are far from consistent here. One agency
pamphlet states that the should cost team report "will be used
in the preparation of the Air Force prenegotiation
objectivem*? -~- clearly something that should not be
disclosed,*® and the contracting officer is required to

attach a copy of the price negotiation memoranda to the should

the one that is the subject of the report is prohibited.
¥FAR 15.810(a).
FAR 15.810(e).
“OFAR 15.810(a).
“IFAR 15.810(e).

“2pir Force Pamphlet 70~5, Should Cost (Nov. 17, 1989) at
g 18.

“Bcompare with the Air Force regulation, supra note 397.
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cost report.®

The FAR should explicitly encourage (if not mandate) the
exchange of should cost information between the Government and
a contractor. Contractors are not by nature inefficient and
uneconomical -- and it may well be that the should cost team
could be wrong. Only if this inftformation is disclosed can

these issues be resolved, and the sooner the better.*"

2. Release of Price Negotiation Memoranda (PNMs)

Unlike should cost information which is prepared prior to
price negotiations, a PNM is ‘"promptly" prepared at the
"conclusion” of initial or revised price negotiations.® At

a minimum, the memorandum must contain:

(1) The purpose of the negotiation.

(2) A description of the acquisition ....

(3) The name, position, and organization of each
person representing the contractor and the
Government in the negotiation.

““rd. at § 19d. It would seem to make more sense to make
the should cost report an attachment to the price negotiation
memorandun.

““The best time to resolve matters is prior to, but not
later than, the outbrief of the should cost tean. On the
other hand, industry's request for should cost information
"before the issuance of the RFP" clearly seems to be
premature. See Senate Hearing, supra note 382 at 135.

‘S“FAR 15.808(a), Price Negotiation Memorandum. See
generally, the Armed Services Pricing Manual (1986) at 8-27
through 8-33 for a discussion of PNMs.
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(4) The current status of the contractor's
purchasing system when material is a significant
cost element.
(5) If certified cost or pricing data were
required, the extent to which the contracting
officer--
(i) Relied on the cost or pricing data
submitted and used them in negotiating
the price; and
(ii) Recognized as inaccurate,
incomplete, or noncurrent any cost or
pricing data submitted; the action taken
by the contracting officer and the
contractor as a result; and the effect of
the defective data on the price
negotiated.
(6) If cost or pricing data were not required ...
the exemption or waiver used and the basis for
claiming or granting it.
(7) If certified cost or pricing data were
required ... the rationale for such requirement.
(8) A summary of the contractor's proposal, the
field pricing report recommendations, and the
reasons for any pertinent variances....
(9) The most significant factors or considerations
controlling the establishment of the prenegotiation
price objective and the negotiated price including
an explanation of any significant differences
between the two positions ....
(10) The basis for determining the profit or fee
prenegotiation objective and the profit or fee
negotiated.*”’

While research indicates that there has yet to be a court case
deciding the releasibility of a PNM, there have been a number
of agency-level instances where a contractor has tried to gain
access to a PNM via a FOIA request on a procurement for which

it was the awardee.*® The prevailing view appears to be that

“IFAR 15.808 (a) (1-10).

“®Hollman, HQ USAF/JACL Point Paper, Notes on
Releasability of Price Negotiation Memoranda (Jun. 2, 1989).

147




PNMs are releasable;*® however, at issue is whether the
requester gains access to the document in a redacted or
unredacted manner. In other words can portions of a PNM

containing purely factual material be withheld?

An examination of the agency FAR supplements indicates a lack
of uniformity on this issue.*® In addition, there is a
tension in the FAR and its supplements between loading up PNMs
with information that should not be released!' in order to
create a solid record of price negotiation and the normal
releasability of price information post-award.*? Further

complicating matters are agency regulations requiring the

Wrq.

4%41though none of the supplements speaks directly about
disclosure only one implicitly allows for release of the
document to a contractor. NAPS 15-808.90 [normally only Navy
officials will sign the PNM; however, this provision allows
the Navy flexibility to have the contractor's representative
verify and sign the PNM. NAPS 15-808.90(b). Although no
contractual obligation results from the execution of a
bilateral PNM, the document may be of use if a later dispute
arises as to the issues contained therein. This approach has
been cited with favor by Professors Cibinic and Nash. Cibinic
and Nash, Formation of Government Contracts, supra note 125 at
940]. See also, DEAR 915.808 [dividing the PNM into two
parts: (1) the pre-negotiation plan, and (2) the post-
negotiation summary]; TAR 1215.808(a) (2) and NASA FAR SUP 18-
15.808 (stating that, among other things, the PNM serves as a
detailed summary of "the methodology and rationale used in
arriving at the final negotiated agreement.'); DLAR 15.808
("excessive detail should be avoided" in the PNM); and DFARS
15.808(a) (requiring that all PNMs be marked "FOR OFFICIAL USE
ONLY") .

‘lsee FAR 15.808(a) (8-10).

“2see FAR 15.1001, Notifications to Unsuccessful
Offerors.
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intermingling of documents.*?

Essentially then, the matter becomes one of whether the PNM
can be withheld in its entirety under exemption (b) (5) of
FOIA.*® The answer to this question involves two basic sub-

issues.

A. Is a PNM an ‘"inter-agency or intra-agency
memorandum?" Clearly it is as it is a "memorandum" created
by the agency, not circulated beyond the agency, and "is part
of the deliberative process."™® An analogy could be drawn
between the contents of a PNM and documents created in the
process of settlement negotiations which have been held under

limited circumstances to qualify for exemption.*V

B. Is a PNM subject to the deliberative process

privilege, used to "prevent injury to the quality of agency

“3gee AFP 70-5, § 194, supra, note 402.

M5 U.s.C. § 552(b) (5) exempts from disclosure "inter-
agency or intra-agency memorandums or letters ...."

“S1d. and see generally, U.S. Department of Justice
Freedom of Information Case List (September 1990) (hereinafter
referred to as DoJ FOI Case List) at 437.

‘csee DoJ FOI Case List, supra note 415 at 437-438
citing, Ryan v. Department of Justice, 617 F.2d 781, 790
(D.C.Cir. 1980).

“see DoJ Case List, supra note 415 at 439.
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decisions?"® Underlying this privilege are the following

three policy purposes:

(1) to encourage open, frank discussions
on matters of policy between subordinates
and superiors; (2) to protect against
premature disclosure of proposed policies
before they are finally adopted; and (3)
to protect against public confusion that
might result from disclosure of reasons
and rationales that were not in fact
ultimately the grounds for an agency's
action.*®

To be privileged, a PNM must meet two requirements.*® First
it must be considered predecisional.®® Although a PNM could
be viewed as a predecisional document as part of a contract

to be approved,*”? a recent case has held that a PNM which
indicated agency approval of price was a final, binding

3

agreement on price.‘® However, the fact that a document was

“8rd. at 441, citing NLRB v. Sears, Roebuck & Co., 421
U.s. 132, 151 (1975).

“®poJ case List, supra note 415 at 441 (case citations
omitted) .

4201-d .

“211d. Whether a document is predecisional is subject to
some fairly loose interpretation. See id. at 442-443.

w1711t is useful to examine the direction in which the
document follows along the decisionmaking chain. Naturally,
a document 'from a subordinate to a superior official is more
likely to be predecisional ....'" DoJ FOI Case List, supra
note 415 at 44s6.

Brexas Instruments, Inc., v. United States, 922 F.2d 810
(Fed. Cir. 1990) (a non-FOIA case).
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once predecisional will not change even though a final

decision has been made.*®#

Any argument that the agency might make relying on an analogy
to the Dudman Communications Corp.*” decision may fail if the

6

reasoning in the Texas Instruments, Inc.*” case is applied to

foreclose any argument that a PNM is a draft document.”

Finally, an agency might try to argue that a PNM is not
releasable as the factual portions of the document are so
intertwined with the deliberative portions so as to render the
entire document deliberative.®® 1In effect, "[i)f revealing
factual information is tantamount to revealing the agency's

deliberations, then the facts may be withheld."?

“Upog FOI Case List, supra note 415 at 442 (citations
omitted).

“pudman Communications Corp. v. Department of the Air
Force, 815 F.2d 1565 (Fed. Cir. 1987) (a radio broadcaster
made a FOIA request for a certain "draft" Air Force historical
document and the Air Force successfully invoked the (b) (5)
exemption. The court held that release of the draft would
reveal the Department's deliberative process as it would show
alteration made during the process of compiling the final
document.)

%see supra note 423.

“'Phere is no question that the "price" portion of the
PNM when approved is final. Whether the "negotiation"
portions of the PNM would be releasable is another issue.

“BpoJ FOI Case List, supra note 415 at 448.

Br14d. This includes statistical information. e.g.,
technical scores and rankings of proposals).
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The bottom line here is that the agency should release purely
factual, nondeliberative, and segregable portions of PNMs.
Typically, these requests are rare as the requesting
contractor was the awardee of the contract and its
representatives, having participated in the price
negotiations, are all too aware of the factual information
such as the date and time of the meetings, who attended, and
the like. Contracting officers would be wise to draft PNMs
with potential disclosure in mind such that deliberative
sections (for example, a discussion detailing the reasons for
the difference in the prenegotiation price objective and the
negotiated price) could be redacted with ease at a later date.
Contracting officers should be as forthcoming with as much
information as possible as, if the releasibility of PNMs is
ever challenged in court, it may be held that the (b)(5)

exemption does not protect PNMs in toto.

B. Release of Evaluation Factors/Subfactors/Scoring

This area provides a classic example of competing interests
for the disclosure of information in Government contracting.
On the one hand, the Government tries to protect its decision-
making processes. On the other, contractors need this type of
information to make their proposals as strong as possible so
they are competitive and, in some instances, seek scoring

results to gain or maintain a competitive edge.
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1. Disclosure of Evaluation Factors

Although the Comptroller General allows broad discretion to
agencies to determine which offeror will be best able to meet
its needs, agencies may not conduct evaluations that are
unreasonable or inconsistent with evaluation criteria listed
in the solicitation.®™ The Comptroller General has stated on
numerous occasions that solicitations should have been more

explicit in informing offerors of the evaluation criteria.®!

"[Plrocuring agencies must give sufficient detail in
solicitations so to allow offerors to intelligently prepare
their proposals and compete on an equal basis."® The FAR
provides straight forward guidance to contracting officials on
the disclosure of evaluation factors, the underlying principle
being that only if the Government discloses the criteria to be
used for evaluation of proposals will contractors be able to

prepare a competitive offer. The FAR requires the agency to

Identify all factors, including price or cost, and
any significant subfactors that will be considered

Nyack Faucett Associates, B-233224, 89-1 CPD ¥ 115
(1989), citing Programmatics, Inc., et al., B-228916.2 et al.,
88-1 CPD § 35 (1988).

Ylsee, e.g., Litton Systems, Inc., B-239123, 90-2 CPD §
114 (1990).

“’Quantum Research, Inc., B-242020, 91-1 CPD ¢ 310
(1991), citing GP Taurio Inc., B-238420.2, 90-1 CPD ¢ 497
(1990).
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in awarding the contract ... and state the relative
importance the Government  places on those
evaluation factors and subfactors.*®?

The solicitation shall clearly state the evaluation
factors, including price or cost and any
significant subfactors, that will be considered in
making the source selection and their relative
importance.**

a. Disclosure in the Solicitation

"[Wlhile agencies are required to identify the major
evaluation factors, they are not required to explicitly
identify the various aspects of each which might be taken into

account, provided that such aspects are reasonably related to

“BFAR 15.406-5(c) Section M, Evaluation factors for
award. See also Cibinic, Postscript: Award Without
Discussions, 5 N & CR § 1 (January 1991) which details the
latest changes for DoD in this area as set forth in Section
802 of the DoD Authorization Act for 1991. Professor Cibinic
states that the Act requires "RFPs to include any significant
subfactors and to 'establish the relative importance of' the
factors and subfactors used," and is hopeful that this change
will be incorporated in the FAR.

Despite the language that "all factors" must be identified,
one factor neea not be disclosed. The evaluation of risk is
inherent in the evaluation of technical proposals. Contraves
USA, Inc., B-241500, 91-1 CPD § 17 (1991); and Advanced
Systems Technology, Inc.; and Engineering and Professional
Services, Inc., B-241530 & B-241530.2, 91-1 CPD ¥ 153 (1991)
citing Honeywell, Inc., B-~238184, 90-1 CPD § 435 (1991). For
a discussion of this subject, see Cibinic, Evaluation of Risk
in Competitive Negotiated Procurements: A Key Element in the
Process, 5 N & CR § 22 (April 1991).

‘“PAR 15.605(e).
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or encompassed by the stated criteria."

"[Tlhe precise numerical weight to be used in evaluation need
not be disclosed” in a solicitation;*® however, there is
nothing that precludes an agency from releasing this
information,®’ absent express guidance such as that in DoD
which forbids disclosure of numerical evaluation weights
outside the source selection advisory council or the source
selection authority.*® 1In fact, some agencies include the
entire source selection plan in the RFP to ensure that all

evaluation factors are disclosed.*®

“Human Resources Research Organization, B-203302, 82-2
CPD q 31 (1982) citing Bell & Howell Corp., B-196165, 81-2 CPD
¥ 49 (1981) and Buffalo Organization for Social and
Technological Innovation, Inc., B-196279, 80-1 CPD § 107
(1980) .

“%chadwick-Helmuth Co., B-238645.2, 90-2 CPD § 400 (1990)
(Army not required to disclose penalty point system of
evaluation), citing Technical Services Corp., B-214634, 85-1
CPD 9 152 (1985) (protest denied where solicitation contained
the statement that cost was of secondary importance to
technical factors and where 20 percent is a significant
percentage).

“Ipngencies are cautioned that if they disclose the
weights, they must be followed. See Danville-Findorff, Ltd,
B-241748, 91-1 CPD q 232 (1991) (agency assigned only 40
points to technical factors when the solicitation called for
60).

“®Hughes, Acquisition-Related Information Within the
Department of Defense, ABA Pub. Cont. L. Seminar, Procurement
Integrity and Compliance (Nov. 3, 1989) at Tab K, p. 25.

¥cibinic and Nash, Formation of Government Contracts,
supra note 125 at 563.
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Confusion over evaluation criteria creates poor proposals and
takes up agency time in evaluation, discussions, clarification
requests, deficiency notices and possible later litigation.
If an agency Knows it will use certain criteria, they will do
well to set them forth in the solicitation and if an agency
contemplates discussing evaluation factors in debriefings, it
should be sure to disclose them or a protest will surely be
triggered. 0

Agencies normally disclose evaluation criteria, but
disappointed contractors will allege that the criteria were
not set forth with specificity. RFPs must 1list major
evaluation factors, but need not specifically identify all

aspects of each major factor.*!

“0Burnside-Ott Aviation Training Center, B-229793, 88-1
CPD § 236 (1988) (based on statements made at the debriefing,
protester argued award was made on undisclosed evaluation
factors).

“lgee, e.g., Holmes & Narver, Inc., B-239469.2 & B-
239469.3, 90-2 CPD ¢ 210 (1990) ("use of subcontractors" not
listed as an evaluation factor or subfactor, but was
considered reasonably related to an "organization structure
and staffing plan" evaluation factor); Tidewater Health
Evaluation Center, Inc., B-223635.3, 86-2 CPD § 563 (1986)
(protester's failure to 1list medical equipment was
appropriately evaluated under such factors as patient safety,
and medical supplies); Washington Occupational Health
Associates, Inc., B-222466 86-1 CPD § 567 (1986) (though not
mentioned in the RFP, the agency properly used board
certification as an evaluation criteria in a contract for
health services which was determined to be reasonably related
to the stated criteria of training and experience); but cf.
Swintec Corp. et al. B-212395.2 et al., 84-1 CPD q 466 (1984)
(protest sustained where IFB failed to adequately disclose
evaluation criteria -- solicitation did not reveal
requirements for text and page format capabilities) and
Randolph Engineering Co., B-192375, 79-1 CPD 9§ 465 (1979)
(protest sustained where two evaluation factors ["excellence

4
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Even if the agency failed to properly disclose factors or
subfactors, the protester will not recover if there was no

prejudice.*?

b. Disclosure Other Than in the Solicitation
While disclosure of evaluation factors in the solicitation is
certainly the preferred method, disclosure need not be made in
the solicitation if it has been made elsewhere. For example,

oral disclosure, under certain circumstances may be proper.*?

As long as the agency discloses the criteria in an appropriate

of work" and "remarks"] were so broad and vague that they
could not serve as a basis for evaluation.

“lsee, Danville-Findorff, Ltd., supra note 437 (protest
denied where unannounced evaluation factor was scored, but
protester was not prejudiced); Richard S. Carson & Associates,
Inc., GSBCA No. 9411-9, 88-2 BCA q 20,778 (1988) and Supreme
Edgelight Devices, Inc., B-~230265, 88-1 CPD ¥ 584 (1988) (no
prejudice where disparity between protester's offer and that
of awardee was so great); and Brennan Associates, Inc., B-
231554, 88-2 CPD § 203 (1988) (protester alleged the agency
failed to inform it of the experience levels the agency was
looking for -- protest denied where protester did not
affirmatively state it could have met the experience
requirements) .

“lsee Cerberonics, Inc., B-227175, 87-2 CPD § 217 (1987)
[oral disclosure of evaluation criteria (lowest priced,
technically acceptable offeror) sufficient where the RFP was
oral]; Ferguson-Williams, Inc., B-231827, 88-2 CPD 9§ 344
(1988) (oral disclosure at a preproposal conference of the use
of price as a tiebreaker upheld); and Human Resources Research
Organization, supra note 435 [proposal found deficient when it
failed to satisfy an evaluation factor not specifically set
forth in the solicitation (although reasonably related to an
express criteria) and where it was revealed as an evaluation
factor in two rounds of discussions].
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manner, any protest challenging the use of the evaluation

criteria will be denied.**

2. Disclosure of Evaluation Subfactors*®

Much the same as the Government need not necessarily disclose
all criteria if they are reasonably related to 1listed
evaluation factors, all subfactors need not necessarily be
disclosed. "[A]gencies are not required to list all subfactors
which may be used for evaluation purposes so long as those

subfactors are reasonably related to the RFP's stated

“see General Kinetics, Inc., B-190359, 78-1 CPD § 231
(1978) (failure to include evaluation criteria in the RFP can
be cured after receipt of proposals by amendment) and 51 Comp.
Gen. 102 (1971) (protest denied where a report containing the
explanation of the evaluation criteria was omitted from the
solicitation, but the solicitation referenced the report).
But c¢f., Southern Air Transport, B-215313, 84-2 CPD § 637
(1984) (protester has a duty to inquire as to the method of
evaluation before submitting a proposal where the solicitation
does not state how price will be evaluated -- solicitation
procedures do not allow an agency to evaluate proposals by
methods announced after proposals are received unless offerors
have an opportunity to revise their proposals) and Southwest
Marine, Inc.--Request for Reconsideration, B-219423.2, 85-2
CPD § 594 (1985) (disclosure of evaluation criteria (technical
over price) in a voluminous amendment sustained where
protester had acknowledged receipt].

#with the latest change within DoD, the relative
importance of subfactors to factors will become more
important. No doubt what gave rise to this increased
attention was some of the prior cases. See e.g., Hollingshead
International, B-227853, 87-2 CPD ¢ 372 (1987) (the fact that
a subfactor was worth more than five factors should have been
disclosed even though the subfactor was reasonably related to
a listed factor) and Compuware Corp., GSBCA No. 8869-P, 87-2
BCA 4 19,781 (1987) (protest sustained where the undisclosed
subfactors changed the overall evaluation scheme).
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evaluation criteria. w46

The same basic rules apply to the disclosure of subfactors as
do to the disclosure of factors. For example, 1if the
subfactors are not properly disclosed in Section M, yet are
set forth in the RFP instructions, a protest will be

denied.¥’

3. Disclosure of Evaluation Scores

The FAR specifically prohibits the release of scores.

[P]Joint~by-point comparisons with other offerors'
proposals shall not be made. Debriefing shall not
reveal the relative merits or technical standing of
competitors or the evaluation scoring.*®

This may be the rule, but it has not been strictly adhered to.

In one case, while the GAO has refused to release other

#“6ouantum Research, Inc., supra note 432, citing Harris
Corp., B-235126, 89-2 CPD § 113 (1989) and Consolidated Group,
B-220050, 86-1 CPD q 21 1986). See Federal Auction Service
Corp., B-229917.4 et al., 88~1 CPD § 553 (1988) (subfactors
of number of full-time employees, number and location of
offices were related to the factor of marketing approach and
organizational ability) and Rapid America Corp., B-214664, 84-
2 CPD ¥ 696 (1984) (undisclosed subfactors of costs of
transferring telephone switching equipment, value of employee
downtime and lost computer time and the printing of new
stationery were related to a moving cost evaluation factor).

“'Mantech Technical Services Corp., B-235654, 89-2 CPD ¢
243 (1989).

“pAR 15.1003(b).
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offerors' proposals and the evaluations thereof to a
protester, it has released to protesters copies of "[their]
own evaluation, the relative standing of proposals, and the
source selection scoring plan because these were relevant and
necessary to give the protesters a meaningful opportunity to

develop their protests challenging the award selection."*®

A request for scoring documents under the Freedom of
Information Act will not 1likely succeed. In Professional
Review Organization of Florida, Inc.,”™ a contractor
submitted a request "for statistical information, panel
members' point scores and evaluations, opinions and
recommendations."!' The court denied the request on (b) (5)
grounds "in that they necessarily reveal the deliberative
process even where they may contain factual information."*?
The court did, however, authorize the release of the computer
generated score sheets, with the scores and recommendations
redacted, leaving only the rating categories which the

requester could use to verify the factors used to evaluate the

4% G. Marine Diesel; Phillyship, B-232619 & B-232619.2,
89-1 CPD § 90 (1989).

“professional Review Organization of Florida, Inc. v.
United States Department of Health and Human Services, 607
F.Supp. (D.C.D.C. 1985).

$S11d. at 427.

$21d. The court found that the scores awarded were
"numerical expressions of opinion rather than 'facts.'" Id.
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proposals.*®

If the agency errs, it may disclose scores to re-level the
playing field between competitors. In Federal Data Corp.**
the Department of Health and Human Services noted after award
of the contract that it wunintentionally had provided
inaccurate information to offerors, and because of the
critical need for the equipment, decided, rather than
recompete to "provide each offeror ... with ... (1) the
identity of all offerors in the competitive range; (2) the
total evaluated prices of all offerors; [and] (3) the total

technical score of all offerors. "

C. DoD Interim Rule on the Release of Acquisition-
Related Information
In 1988, due in great part to both Operations Undercover and
I11 Wind, Senator Carl Levin (D-Michigan), the Chairman of the
Subcommittee on Oversight of Government Management, undertook
an investigation into the disclosure of pre-procurement

information in the Department of Defense (DoD), resulting in

rd. See also SMS Data Products Group, Inc., v. United
States Department of the Air Force, 1989 U.S. Dist. LEXIS 3156
(March 31, 1989) ([contractor's FOIA request for technical
scores was denied pursuant to exemption (b) (5)].

“GSBCA No. P-9732-P, 89~1 BCA § 21,414 (1989), aff’'d 911
F.2d 699 (Fed. Cir. 1990).

$5rd. at 107,925.
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a Senate subcommittee hearing on the matter.'® 1In response
to a committee request, DoD, the Air Force, the Army and the
Navy provided voluminous information,*’ prompting Sen. Levin
to conclude that "a review of the services' policies and
regulations reveals a system of rules and regulations that are
highly complex, confusing, unclear, and occasionally
misunderstood by the officials responsible for administering
them."*®  According to Senator Levin, this lack of clear

guidance leads to three main results:*’

“see Senate Hearing supra note 382.

“DoD and the three services listed 336 separate
regulations, policy letters, guidelines, memoranda,
instructions orders, notes and pamphlets concerning disclosure
of procurement and planning information, several of which were
over 100 pages long. This list of documents alone was 89
pages long. Id. at 2.

“%rd. at 3. Interestingly, the committee did not address
a major DoD avenue of dissemination of acquisition-related
information -- through the Defense Technical Information
Center (DTIC). DTIC is the focal point within DoD for
acquiring, storing, retrieving, and disseminating scientific
and technical information used to support DoD acquisitions.
DTIC Handbook (DTICH) 4185.1, August 1990 and DoD Directive
3200.12, DoD Scientific and Technical Information Program (13
February 1983). DTIC is under the operational contreol of the
Defense Logistics Agency and has access sites in Alexandria,
VA; Albuquerque, NM; Boston MA; Los Angeles, CA; and San
Diego, CA. DTICH 4185.1 at 1. DTIC services are available to
agencies within DoD and its contractors as well as any other
Government agencies and their contractors. Id. at 3. 1In
addition, each military service has a DTIC counterpart. The
Air Force, for example, has established Air Force Information
for Industry Offices (AFIFIOs) as focal points where industry
can obtain information on Air Force acquisitions, research and
development requirements, plans and future needs. AFIFIOs are
located in Alexandria, VA; Dayton OH; and Pasadena, CA. Id.

“see Senate Hearing, supra note 382 at 4-5.
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a. Disclosure practices that vary depending upon the
document, the branch of the service, the Government employee
involved, and the diligence of the contractor in obtaining the

information;

b. Pressure on Government procurement officials from
industry to release information informally which should be

released formally; and,

c. Award delays and increased litigation costs due to
complaints from competitors about the alleged improper

disclosures of information.

In the brief three and one-half hour hearing, the committee
focused on a relatively few number issues and documents,
finding that generally there are three types of problens

concerning the dissemination of specific documents:*®

(1) There is confusion over just what the rules
are.
(2) Where there are rules, the rules are unclear.

(3) Practice, in fact, does not follow the rules.

In the course of his testimony before the committee, Mr H.

Lawrence Garrett III, the Under Secretary of the Navy clearly

014, at 17.
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set forth the Government concerns regarding the dissemination

of information:

In disseminating Government pPlanning and
procurement information, the Government's needs as
a customer to share information with its suppliers
is constrained by at least 4 basic requirements--
one ... is to protect the national security against
release of information that would unduly benefit
potential adversaries--second, to protect the
integrity of the deliberative and decisionmaking
process within the Executive Branch, and most
particularly the integrity of the process by which
the President's budget is developed; third, to
protect the integrity of the competitive process
itself; and fourth, to protect sensitive
proprietary information submitted to the Government
by private industry.%

More specifically, the committee focused on (1) the release of
the Mission Needs Statement (MNS)*? and the fact that the
DoD, the Army and the Navy release this document while the Air
Force does not; (2) the protection of information marked "For
Official Use Only" (FOUO) ;% (3) the release of Statements of
Work (SOWs) or Statements of Needs (SONs) which the Air Force
releases, the Navy releases on occasion, and the Army refuses

to release;*® (4) the necessity for service level regulations

#lrd. at 11.

“21d. at 17-20 and 33-34. Mission Needs Statements are
compiled by each of the services pursuant to DoD instruction
and are used to justify the procurement of new weapon systems.

¥3rd. at 20, 34-37, 43-45 and 59-60.

“1d. at 22.
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implementing DoD directives;% (5) the role and the quality
of Government contractor personnel;% (6) information
disclosure to consultants;%’ (7) the release of acquisition
plans;* and (8) the release of program objective memoranda

(POMs) . %

From the outset of the hearing, the outcome was certain; its
approach was clear; the result was unnecessary -- more

legislation.® And that is exactly what happened. The

¥5rd. at 23-26.
%rd. at 28-30.
%71d, at 30-32, 36-40, 45-46 and 58-59.

1d. at 34-37. Acquisition plans detail an integrated
approach to a procurement including what to buy, how to buy it
and who is responsible for purchasing the item. Acquisition
plans are not released to contractors by any of the services.

¥rd. at 39-40. POMs are not to be released; however,
each service releases them, in direct violation of DoD
Instruction 7045.7, Implementation of the Planning,
Programming and Budgeting System (May 23, 1984) and DoD
Directive 7045.14, The Planning, Programming and Budgeting
System (May 22, 1984). For an overview of activities in DoD
that generate acquisition-related information see Hughes,
supra note 438.

01d4. at 7-9, quoting Senator William S. Cohen (R-Maine):

So when there aren't any rules, I think
that we invite the kind of problems that
we have seen in the past .... The first
step in knowing whether the system has
been breached, however, is to have clear
rules of disclosure in place, and to have
these rules uniformly applied. In other
words, if there are no rules of the road,
it is very hard to know whether someone--
from either the government or the
industry side--has violated the speed
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committee drafted legislation that became law as § 822 of the
National Defense Authorization Act for Fiscal Years 1990 and
1991, requiring DoD to prescribe a single, uniform
regulation for the dissemination of and access to acquisition-

related information.

1. Key Rule Provisions

The new rule was to have been issued March 19, 1990, but was
delayed by the Deputy Secretary of Defense until April
26th.*? Further review by Assistant Secretary of Defense for
Program Analysis and Evaluation and the DoD Comptroller
convinced the Deputy Secretary to delay implementation of the
rule pending resolution of whether of PPBS information could
not only be withhheld from release outside the Government, but

also withheld from release to other Government agencies.*?

limit.
‘p.L. 101-189.
Mgee 53 FCR 735.

‘BThe early version of the rule stated that "[PPBS]
information ... shall not be released, in any form, outside
the Government in order to preserve the integrity of the DoD's
programing [sic] and budgeting process." 53 FCR 657 at 658.
The latest version states that "“[PPBS] documents and
supporting data bases are not to be disclosed outside the
(DoD] and other agencies directly involved in the defense
planning and resource allocation process (e.g., Office of
Management and Budget)." 55 Fed. Reg. 28,614 (to be codified
at 32 C.F.R § 286h) at 28,615 (emphasis added).
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on July 12, 1990, the new interim rule was issued* which
added this new restriction on the release of PPBS data and
increased the restriction on the release of PPBS documents

from 11 subcategories to the now present 17.%"

Ironically, although the rule is entitled "“Release of
Acquisition Related-Information" and purports to set forth the
DoD policy for the release of information, the rule does
nothing to define information that can be released; rather,
the rule is written as a rule of nondisclosure.**
Specifically, the rule lists seven categories of information
of restricted information: (1) release subject to statutory
restriction; (2) classified information; (3) contractor bid or
proposal information; (4) release of or access to source
selection information (SSI); (5) planning, programming and
budgetary information; (6) documents that disclose the
Government's negotiating position; and (7) drafts and working

papers.

‘Msee Appendix E for a complete copy of the rule as
proposed in 55 Fed. Reg. 28,614 (to be codified at 32 C.F.R.
§ 286h).

4751-d.

4751-d .
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a. Release Subg$ct to Statutory
Restriction

This category of information is relatively straightforward.
If the information cannot be released pursuant to a statute,
then it cannot be released. If a statute allows disclosure,
then the information may be released only if it is not
restricted by any of the following six categories of the

interim rule.
b. Classified Information

Again, there is not much room for discussion over this type of
information. Classified information can only be released in

accordance with existing security regulations.*”®
c. Contractor Bid or Proposal Information

In both sealed bids and negotiated procurements, this type of
information may not be released prior to bid opening or award
except to certain authorized personnel. After award, this
information may be released, unless it has been marked with a

restrictive legend or release is not otherwise restricted by

‘"The statutory, regulatory and policy guidance on the
release of acquisition-related information is discussed in
detail in Hughes, supra note 438.

%see, e.g., DoD Regulation 5200.1R, "Information
Security Program Regulation" (Apr. 28, 1987).
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s g

statute.

The rule defines bid or proposal information as:

(I)nformation prepared by or on behalf of an
offeror and submitted to the Government as a part
of or in support of the offeror's bid or proposal
to enter a contract with the Government, the
disclosure of which would place the contractor at a
competitive disadvantage or jeopardize the
integrity or the successful completion of the
procurement [including] cost or pricing data,
profit data, overhead and direct labor rates, and
manufacturing processes and techniques.*”

Although this definition purports to definitively resolve what
information can be released, it rightfully allows for the
exercise of discretion on the part of persons releasing the
data to determine, in the absence of a restrictive legend,
whether release would put the contractor at a competitive
disadvantage or disrupt the integrity of the procurement
process. This may result in an overabundance of caution on
the part of Government personnel not to release information
and, perhaps more importantly, the overclassification of
documents as bid or proposal information on the part of
contractors to ensure nondisclosure of information to their

competitors.

‘Psee supra note 474 at § 286h.3(b) (3).
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d. Release of or Access to Source Selection
Information

Like the previous category, SSI can be information that may or
may not be specifically marked as such with a restrictive
legend, and consists of ten categories of information, the
last one being a catch-all which includes “[a]ny other
information which, 1if disclosed would give an offeror a
competitive advantage or jeopardize the integrity or

successful completion of the procurement. "

Prior to award, SSI can only be released by the contracting
officer after an upchannel determination has been made that
release is in the public interest and would not jeopardize the
integrity of the systemn. After award, there is no need to
protect SSI and the contracting officer may release the
information unless the information was developed for use by a
contractor for more than one solicitation, there is a
continuing need to protect such information, nondisclosure is
permitted by law, the information would reveal the relative
merits or technical standing of the competitors or the
evaluation scoring, -or the information is protected from
release under the Freedom of Information Act.®! This area

will be ripe for 1litigation and has caused one expert to

“Wrd. at § 286h.3(b) (4) (J)(1).
“l1d. at § 286h.3(b) (4) ((ii) (2).
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recommend the rule be changed to specifically identify which
items of SSI are releasable after award and to change the FAR
debriefing language®® to specify that more information should

be released.®

e. Planning, Programming and Budgetary
Information

No other category of the interim rule has caused dgreater
problems than this one. As noted above, the rule had once
been issued and, after the Pentagon's budget gurus reflected
a little more, they convinced the Deputy Secretary not only to
increase the number of categories of information subject to
nondisclosure from 11 to 17, but also managed to have
disclosure of PPBS information withheld from other Government
agencies -- a restriction even others in the Pentagon consider

unnecessary .

The Council of Defense and Space Industry Association's
(CODSIA's) expressed concern here is that the clamp down on
information is overly restrictive and at loggerheads with

Government-industry total quality management (TQM) efforts to

“2FAR 15.1003.
#3see Jeter, supra note 382.
%54 FCR 57.
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make the acquisition process more efficient.®  The major
concern being that the rule is just too broad in defining PPBS
information as including "supporting data" and "all other PPBS

materials. "

Although industry would agree that not all PPBS should be
disclosed so as to allow decision-makers the flexibility to
make decisions without 1lobbyists' intrusions, the rule as
written may work to deny industry information it needs to plan
effectively and deny Government of industry feedback which is
so vital in assessing technical/cost tradeoffs.*’ Some
suggestions being discussed to lessen the impact of this rule
include lowering the approval level (to the program executive
officer or the program manager) for the release of some PPBS
information at, for example, the draft RFP stage.*® The
earlier issues are discussed and the more information on the
table can only 1lead to the avoidance of problems and
litigation later on. In addition, it has been suggested that
a "PPBS marking system” similar to that used for SSI would

ease the burden especially for lower echelon Government

53 FCR 423.

#eSee supra note 474 at 286h.3(b) (5) (i).
%¥'see Jeter supra note 382,

4881-d.
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employees who might not know what they are releasing.®®

f. Documents Disclosing the Government's
Negotiating Position

The rule here calls for a categorical exemption. Such things
as pre-negotiation business clearances and positions and cost
estimates or any other document that might adversely impact

strategy shall not be released.* This category may also be

unnecessary as it does not ever (with or without upchannel
approval) allow for the disclosure of this type of information
even when it could be done evenhandedly and in situations

where it would work to the advantage of the Government.*!

g. Drafts and Working Papers

Like the category immediately above, this category was not in

the original rule and is not really needed as it is covered by

the Freedom of Information Act.*”

1d. Note also that FAR 3.104-4(j) (1) (ii) requires
contractors to mark the specific portions of information they
consider proprietary. This requirement is not levied on the
Government in FAR 3.104-4(k) causing some to believe that
whatever the rule, it should be the same for both the
Government and contractors to alleviate any undue burden. Id.

Ysee supra note 474 at 286h.3(b) (5) (ii) (6).

Ysee Jeter supra note 382.
“14.
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h. 1Interplay of DoD Rule With Existing or
Proposed Statutes

In addition to the new DoD rule there are other sources of
guidance on the release of acquisition-related information,
that, unfortunately, are producing considerable confusion,
bewilderment and fear.*? These include the Procurement

Integrity Act* and the Procurement Ethics Reform Act.*’

(1) The Procurement Integrity Act

The Procurement Integrity Act was enacted as a political
response to Operations Ill Wind and Uncover.*® Whether the
Act was needed and the extent of legislation needed are still
matters of great debate; however, this is one matter on which
both contractors and agencies tend to agree -- the Act was
unnecessary. Be that as it may, the statute is in effect (at
least for now) and it essentially provides criminal sanctions

for the following prohibitions: (1) Contractors cannot

4931'd.
441 U.S.C. § 423.

g, 2775, 102nd Cong., 2d Sess. (1990) and see 53 FCR
867. The bill was not acted upon and on Feb. 21, 1991 the
bill was reintroduced. S. 458, 103rd Cong., 2d Sess. (1991)
and see 55 FCR 249.

“%For an excellent history of the Act see Ryan,
Procurement Integrity Legislation and Regulatory
Implementation Problems, ABA Pub. Cont. L. Sect. Seminar,
Procurement Integrity and Compliance (Nov. 3, 1989) at 2-12.
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solicit or obtain pre-award proprietary or source selection
information;*’ (2) Government procurement officials cannot
disclose proprietary or source selection information without
authorization'®; and (3) Persons with access to proprietary
or source selection information may not disclose it to any
unauthorized person without authorization.*” Adding to the
confusion are the Act's definitions of proprietary information
and source selection information®® which do not track the

language of the DoD interim rule.

(2) The Procurement Ethics Reform Act

This Act was sent to Congress by the Bush administration on 20

June 1990 and again on 21 February 1991 to effectively rewrite

the existing procurement integrity law."

The purpose of the
Act is to identify sensitive procurement information and to
severely sanction (criminally) those that misuse such

information.®

The approach of the proposal focuses on the
protection of information rather than on the status of persons

disclosing or obtaining the information, or at what particular

41 U.S.C. § 423(a) (3).

%41 U.S.C. § 423(b)(3).

%41 U.S.C. § 423(d).

041 U.S.C. § 423(p)(6) & (7).
Yigee supra note 495.

%0253 FCR 889.
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stage of the procurement the information is generated.*® The
proposal defines "“contractor bid or proposal information"
differently than does the DoD interim rule, by omitting profit
data, although the definition of SSI is consistent in both

documents.’*

2. The Future

We will continue to see efforts to further legislate and
regulate the (non)disclosure of information to industry. It
appears to be a favorite topic amongst members of Congress.
What is most troubling is that there are individuals, both
Government and industry alike, who are honestly trying to make
sense of this intensely complicated guidance. DoD seems to be
in the thick of it. Title VIII of The National Defense
Authorization Act for Fiscal Years 1990 and 1991 requires the
Under Secretary of Defense for Acquisition to establish an
advisory panel on streamlining and codifying acquisition laws.
The panel is to review current acquisition laws, prepare a
code of existing acquisition 1laws, and to propose for
elimination any laws deemed unnecessary to ensure the best
interests of DoD are protected. Stay tuned for its report and

the resulting fallout.

Wrd.
4rd. at 891.
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VI. conclusions

Throughout this paper a number of recommendations have been
made regarding specific improvements or changes that might be
considered. It is not the purpose of this section to
reiterate what has already been said; but, rather, to address
a few areas that are central to the disclosure of acquisition-

related information.

The basic purpose for disclosing information to contractors is
to get the Government intelligent, responsive and low cost
bids and proposals. Often the Government has no legal
obligation to disclose but should. Contractors compensate for
nondisclosures by increasing the price of their bid/proposal

or, ultimately, through litigation.

The federal procurement playing field has two intersecting
tiers, both of which should be level.’®™ On the one hand, the
Government must ensure preaward that all competing contractors
are treated similarly and fairly;’® on the other, the

Government's postaward dealings with contractors should be at

Wsee also, Stuart, Government-Industry Contracting:
What Should the Relationship Be?, 17 Nat. Cont. Mgt. J. 47
(1983).

%see FAR 3.101-1 which states in part that "Government
business shall be conducted in a manner above reproach and ...
with complete impartiality and with preferential treatment for
none."
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arm's length, not adversarial. The Government's duty to
disclose preaward is critical -- it is at this stage that
contractors are scrambling for information which will form the
bases of their offers, and the potential grounds for protest

grow exponentially with the number of prospective contractors.

There is no question that with the advances in technology the
Government will create and store more and more information --
information of great value to contractors. One of the
Government's future goals should be the elimination of
expensive and time consuming FOIA requests through the
disclosure of releasable acquisition-related information.’”
But what information is releasable? This is the tough
question and, as has been shown, not even the armed services
agree on the releasability of some documents. Perhaps
releasability rules cannot be static. The procurement system
must be flexible enough to cope with changing

circumstances.®

One thing is certain. More laws and regulations are on the

way. As with the DoD interim rule, the road will not be easy

%0ne should not confuse the releasability of information
that will fuel a protest with the disclosure of information
that may prevent one.

®gee Schrage, War Project Shows Pentagon Procurement
Can Be Fast, Flexible, The Washington Post, Jun. 14, 1991 at
D3, col. 1 (Desert Storm "'anti-fratricide identification
device' was designed, tested, built, shipped and deployed in
20 days. It even worked."®
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~- it has been two and a half years since Senator Levin's
subcommittee decided that a uniform DoD disclosure policy was
needed and it has yet to be finalized. Most agree that the
proposed rule does 1little more than centrally 1locate the
existing rules on the release of information. In effect, it
was a political response to relatively rare criminal
circumstances (Ill Wind) and will do little to change the way
things are done. What is really needed is a way to educate
and retain our procurement officials. Professors Cibinic and
Nash contend that the problem is systemic and goes well beyond

the issue of releasability. They state that

[N)Jon-compliance with contract terms and Government
contracting rules ... is not a rare occurrence. By
noncompliance we do not mean criminal activity,
which we still believe to be rare....

Most instances of non-compliance are unintentional.
Sometimes they result from negligence but mnore
often are caused by ignorance. The Government and
the contractor must share the blame. Personnel are
often assigned to administer contracts without
having adequate knowledge of contract terms and
applicable rules. Small wonder, then, that the
rules are often ignored.

Stating the solution is simple; implementing it,
admittedly, will take some time doing. Personnel
should not be assigned to contract administration
unless they know the rules and the importance of
compliance."%”

®Wcibinic and Nash, 2 N & CR Dateline December 1988
(emphasis in original). These words were echoed by Senator
Herbert Kohl (D-Wis), see Senate Hearing, supra note 382 at 6:

(W)e need to find a way to make the
process more professional. One of the
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Beyond the issues of education and retention 1lies the
discretion of Government procurement officials, and no matter
how strictly drawn the procurement rules get, there will
always be allowances for discretion to release (or not
release) certain documents -- as is true even in the new DoD
interim rule. And so it should be. Unfortunately, the
primary avenue to resolve most disputes of alleged abuses of
discretion is litigation. The search for a balance between
rules and discretion was stated by the Assistant Secretary of

the Air Force

While we want clear and enforceable laws, policies
and regulations, we also want efficiency, latitude
for exercising sound judgment, and reliance on the
demonstrated Kknowledge and integrity of the
overwhelming majority of our acquisition
personnel.?

Congress should slow down and examine the effects of its
actions in this area of the federal contracting arena. Its
piecemeal legislation is having a deleterious effect and

serves mainly as a full employment act for attorneys while

things that concerns me is that we give a
lot of responsibility to people who are
not always sufficiently well-trained to
exercise that responsibility. This is
not a criticism at all of the people,
their abilities, or their motives.
Instead, it is a criticism of a system
which does not always offer adequate
rewards to attract and retain the best
people.

SWsee Welch, Senate Hearing supra note 382 at 15.
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placing both Government and contractor employees at risk for
not knowing the rules. What 1is needed 1is "quality"

legislation, not "quantity" legislation.
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|Misrepresentation]

[Affirmative False Statements)] Nondisclosure of
Factual Information

[Express/Actual] |Implied/Constructive

|vital/Material Information]|

Affirmative False Statements:
The Governmant made an erronecus statement of fact (not opiniom);
The statement induced the contractor to enter the contract;

The contractor had a legal right to rely on the statement; and
The contractor relisd on the statemant to its inju

LI R A |

Nondisclosure of Factual Information:
- Contractor undertakes to perform without knowledge of a fact that affects performance

costs/duration;

- Government was aware the contractor had no knowledge of and had no reason to obtain such
knowledge;

- Any contract spacification supplied misled the contractor, or did not put it om notice to inquire;

and
-~ The Governmsnt failed to provide the relevant information31?

Remedies
Unanticipated performance costs
~ Damages (breach of contract)
- Equitable adjustment under “"remedies”
clauses (Changes Clause, Differing
Site Conditions Clause, etc.)
Conversion of T,D to T.,C
Contract avoidance/rescission
Cancellation of IFB/RFP
Reformation

S\'\pdwards, Edwards, and Dixon, supra note 103 at 10.

Sl’patrochem, supra note 105 at 1079 and American
Shipbuilding Co., supra note 357 at 78.

Appendix A
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DEPARTMENT OF THE AIR FORCE P S AFSC REGULATION 800-54
Headquaners Air Force Systems Command . - :
Andrews Air Force Base DC 20334-5000 etites TS . 11 August 1988
Acquisitibel Minsgimens -

Erfn.

CONTRACTOR PERFORMANCE ASSRSSMENT

Thus regulation sets policy, assigns rupomnbdmu nndprovndapmcedmufotsyswnumuy assesIng COMUACION
performance on current Tius pp o Armament Division, Aeronsutical Sysiems Division,
Ballistic Missile Office, Electronic Systems Division, and Space Division. This regulation does not apply 0 the Air
National Guard or to US Air Force Reserve units and members.

Section A—Alr Force Systems Command Policy

1. Purpose of the Contractor Performance Assess-
ment Reporting System (CPARS) and AFSC
Form 128, Contractor ferformasce Asscanment
Report (CPAR):

a. The sole purpose of CPARS is 10 provide pro-
gm management input for a command-wide per-
formance data base used in AFSC source selections
(AFR:?D-ISM?O-NMMM”

municate Contraclor strengths and weakneases o
source selection officials. The CPAR will not be
used for any purpose other than the ooe in this pars-

sraph.
b. mcmnw-msmm

functioaal evaluations, and earmed con-

No. of Prinsed Puges: 8
OPR: PXCP (Ms S. Wrighu, AV 858-4022)
Approved by: BGea K. Meyer)
Edor: S. Fildermea
Dismibution: F: X:
HQ AFISC/DAP. Norwos AFB CA 92409-70001 1
AUL/LDEA, Maxwell AFB AL 36112-5564 .. .1
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the product Jivision and other internal reviews and
evaluations of the program. such as command as-
sessment reviews (CAR) and program assessment re-
views (PAR).

2. Applicability and Scope:

2. The CPAR is limited t0 contracts for concept
demoastration and validatioa, full-scale development
mso).umnmmmmmef-

operatioas

forts are oot included. A CPAR must be completed
mﬂﬁmw”mﬂm(ﬁavdm
jons) with any division or
mmdhmhmdmuhml
When a single conract instrument requires
nondeonfotwmbmn;FSDmdpmdnmonef—
forts or cootaining multiple productions lots, an -
dividual CPAR may be completed for each
of work.

b. thﬂuxwdcm&ayub

&

ractors req AFSC/CVY app 'befonunple-
mestation.

Section B—Respoasibilities Assigned

3. HQ AFSC

Respousiblities:
2. Deputy Chief of Staff, Syssems (HQ AFSC/SD)
mhhmﬂmﬂmﬂd

4. Field Activity Respousibilities. The commander
or vice comnmander of each of the involved field

a. Establishes procedures w0 implement this regu-
iation. Submit cae copy of local supplements 10 HQ
AFSC/SD.

b. Esablishes & CPAR focal point. This focal
point is responsible for the collection. coatrol, stor-
age, and distribution of CPARs prepared ot the field
activity.

c. Ensures timely completion of CPARs by pro-
mndnmlwm

d. Ensures timely review of CPARs by local re-




2

viewing officials.
¢. Ensures submussion of the AFSC Source Selec-
uon Offerors Report (para 8).

Section C—CPAR Procedures

5. Frequeacy of Reporting:

a. For pew contracts. an intal CPAR will be
completed between 180 and 365 days afier contract
award. 1 for pleung 8 CPAR are 10
atachment 2.

b. AnmmedunCPARvmbecomplewdonm

change in performnce mu ugmﬁcamly alters the
or when a change in

events, or program milestones).
c. AﬁmlCPARwﬂbeemwlﬂdwonm
termination or within 6 moaths following the deliv-
ery of the final mejor ead e oa cootract. The

6. CPAR Processing. Each CPAR is compiesed, re-
viewed, coordinsed, and approved within AFSC.
Contractor organizations will be given an opport-
nity ©0 review and comment os the program direc-
tor's or mansger's preliminery assessmest. The
CPAR review aad approval process is as follows:

s. The project manages or emgineer responsibie
hhmhﬂthwﬂm
nary documentasthon and assessment in coordination
with the project am. This assessment should be
bmdmeme

sccording 0 AFR 12-30 and AFR 70-15, chaper 4.

b. The program director or manager responsible
for the overal]l program reviews and transmits the
preliminary CPAR © the contractor. The program
direcsor or masager Must oot sign iem 17 umil just
before submitting the final assessment to the product
division reviewing official. Program director or

184
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manager sarrative cemarks we hmited © sem 16
plus one addiuonal smgkspocedryp:wnmme

c. The progr ger will retun a
copy of the preii yCPARmd the ong-
nal 10 his of her counterpart withun the contractor’s
orgamuzatnon. Face-to-face meetings with contractor
management to discuss imnal CPAR raungs are
strongly recommended. The tansmuttal leter must
provide the following gudance to the contractor:

(1) Protect the prelimunary CPAR as a source
selecuon sensitive document.

(2) Stnctly control access to the prelurunary
CPAR in the contractor organization.

(3) Do not release the preliminary CPAR to per-
sons of de the "s control. Do
not use preliminary CPAR dats for advertsing, pro-
motional material, preawnrd surveys. proposal sub-
mitals, proch S, of other suTu-

l:rpurponu.

(4) Responses are optional: if provided, they are
due within 30 days of the date of the transmittal
letter and are limited 0 nem 18 pius one addibonal
single-speced typewritten page. This page limst wall
be stricdy enforced. Addiuonal pages will oot be
reviewed or included in the CPAR data base. Con-
tractor coraments received afier the 30-dsy penod
may pot be included in the final CPAR.

(S)Mcomnmsonh:ob,emvepomof

mmkmﬂaﬂmnmcmmm
will be amtached w0 the original. Compicte sems |
through S and mark isem 12 “Revision to CPAR for
period (insert period covered).” Indicase revised rat-
ings in wems 14 or 15 and explain the reasons for
the changes made in itero 16.

e. Afier receiving cootracior comments or 30 days
from the dawe of the vansmittal letter to the coofrac-
tor, whichever occurs first, the program director or
manager will sign item 17 and send the CPAR w0 the
signature according to local procedures. The product
division reviewing official must be at least one level
above the program director or manager.

. Afies the CPAR is completed, the program d&i-
rector or manager will send the CPAR and all a1
tachments 10 the CPAR focal poiat for mput 1o the
command-wide data base. No copies of the fimal
CPAR will remain oo file &t the program office.
Working papers associsted with CPAR evaluations

yheremudh-mhem“ *For Offi-

s wmmwmmwﬂu
rewined and disposed of according 0 AFR 12-50.
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Armament Division

AD/PMP

Eglin AFB FL 32542-5000

AV 872-3107/Commercial (904) 882-3107

Acronautical Systems Division
ASD/PMPS

Area B Bldg 125

Wright-Panersos AFB OH 45433-6503
AV 785-5912/Commercial (513) 255-5912

Ballistic Missue Office

BMO/PKK

Norton AFB CA 92409-6468

AV 8764631 Commercial (714) 3824631

Electronic Systems Division

ESD/PKP-2

Bidg 1217

Hasscom AFB MA 01731-5000

AV 478-5853/Commercial (617) 861-5853

Spece Division

SD/PMOM

P O. Box 32960

World Way Postal Center

Los Angeles AFB CA 90009-2960

AV 833-0602/Commercial (213) 643-0602

Figure 1. List of CPAR Focal Points.

and

7 field
cal poim will keep original CPARs

ments in scparsie fies for each corporation in
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ducuon and deplovment source selecuons over 35
mullion (face-award value. including opuons) that
were completed duning the previous fiscal year

b. Sute the name and address of the contractor
division of subsidiary. [denufy the parent corpora-
uon, if applicable. Stawe umes >
submitted proposals.

¢. ldenufy additional contractors recommended
for inclusion in the dawa base. along with a bnef
jusufication.
o:‘. Be submunied to HQ AFSC/PKC anoually by 31

9. CPAR Markings and Protection. All CPAR
forms and anachments will be marked **For Official
Use Only/Source Selection Sensitve”” CPARs have
the unuque charactensuc of always being predeci-
sional in nature. They will ajways be source selec-
tion sensitive because they wall be in consant use to
support ongoing source selections. Ths predeci-
sional nature of the CPAR is a basis for requring
that the CPAR dama base be protected from unauthor-
ized disch o p | or de the

Slnhmwcinuyvduablem-gemnd
in_formmbe, cwed from sthorized

be treated as source selection sensttive at all trmes.
The flow of CPARs throughowt AFSC i support of
source select will be ed by the CPAR
foulpoinnmdmnsmnndunlyﬁomouecm
foulpoimwamdzr(snmm-ISIAFSCSupl
and AFR 70-30/AFSC Sup 1). Outside of use 1o an
instant source selection, information contained oo
the CPARs must be protected in the same manner as
information ined in completed source select
files (see AFRs 70-1S and 70-30). Informaton cor-
tnined oa the CPAR may oot be used io suppori
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have 2 letter signed by their corpocate chief execy-
uve officer (CEO) or authonzed designee (for exam-
pie. generai ger or division vice-president)
grantng disclosure 1o that individual. the
CEO nas designated other corporate approval offi-
cals, both the CEO designauon ietier and CPAR
access letier signed by the CEO designee must be
presested to the CPAR focal poim. Copies of the
final CPAR are not ailowed 1 be made or retained
by the contractor’s representative. Such limmed and
controlled access by the contractor’s representative
misnaededmmsunmemncydchm

OFFICIAL

DENIS R. NIBBELIN, Colonel, USAF
Director of Information Management
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made 10 the CPAR after the contractor's mtial ce-
view. (Note: Dunng the source selecuon discussion
process, the contractor will be noufied of relevant
past performance data. denved from a CPAR or
other that require clanf or could lead
!0 a hegauve rating. See AFR 70-1S/AFSC Sup |
and AFR 70-30/AFSC Sup 1.) On those rare occa-
sions when a Freedom of Information Act (FOLA)
request 13 received for CPAR release, process the
request through FOLA channels w0 HQ AFSC/
DAQDIhrzvuuudmAd:nnonby HQ AFSC/
PK.

10. Form Prescribed. AFSC 125.

BERNARD P. RANDOLPH, General, USAF
Commander

Atiachments

- List of Contractors in CPAR Dan Base

Instructions for Commpieing AFSC Form 125,
i A Repont (CPAR)

P
L a9
AFSC - Aadrvws AFS DC 1998

-

2 Rad
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LIST OF CONTRACTORS IN CPAR DATA BASE

Allegis Corporation (Unuted  Aurfines Service

Corp)*

2

Allied-Signal. Inc. (Bendix. The Garrent Corpora-

uon)

C® LIRS W

2.
13.

14
18.

ALS Corp (Infosec)

AMAF Industnes, Inc.

Applied Science Association

Applied Technology (Litton Industries, Inc.)
Arvin Industnes, Inc. (Calspan)

AUL Instruments

. Aydin Corporation
10.

Ball Corporation (VERAC, Inc.)

Banelle Memorial Institute

The Boeing Company

Brunswick Corporation

CFM Imernanonal

Chrysler Corporation (Gulfstream Acrospace

Corporation; Elecfmcp.ceSymm Inc.)

16.
17. C

18

19.

Cincinnati Electronics

Hmnoml Computer Corporation
. Emerson Electric Company (Hazeltine Corpora-

uoa)

28.
29.
30.
31

Fairchid Industries, Inc.

Ford Motor Company (Ford Acrospace)
Genenal Aero Production Corporation
GenmlDymCotpmm

187

€5,
46
47.
48
49.
50.
sl
s2.
53.
54
55.
$6.
57.
58.

Kaman Sciences Corporason (Pikewood)
Lockheed Corporation (Sanders Associates)
Logscon, Lac.

Loral Corporanon (Goodyear Acrospace)
The LTV Corporauon

MANTECH

Martin Manetta Cotporation
Marconi Aviomcs
McDonmU Dou;ln Corponnon
Morton Tluokol lnc
Motorola, Inc.
M/A-COM, Inc.
North American Philips Corporation

(Magnavox)

59.

60.
61.

Northrop Corporation
Ordnance Corporation
The Pean Central Corporation (VITRO Corpo-

ration)

62.
63.

The Perkin-Elmer Corporation
Quest Research Corporation
Raytheon Company
Reflectone, Inc.

Rockwell [nernational

o Application e

The Singer Company
Sofkech

Teledyne, Inc.
Texas Instruments, Inc.
Textron, Inc. (AVCO)

J Corporation

. TRW Inc.
. TVI Corporation
. Unisys Corporation (Sperry)

United Industrial Corporation (AAI Corpora-

Uﬂll)

78.

United Technologies Corporation (Prant & Whit-

search

*Major subsidisries that currently have AFSC busi-
0ess are in parentheses. CPARs are required for all
subsidiaries and divisions. ot solely those in paren-
theses.
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INSTRUCTIONS FOR COMPLETING
AFSC FORM 125, CONTRACTOR PERFORMANCE ASSESSMENT REPORT (CPAR)

Type all informauon on the form. No handwnnen
CPARs will be accepted by the CPAR focal pownts
for inclusion nto the AFSC data base.

ltem 1. State the name and address of the division
or subsidiary of the performing the con-
tract. Identfy the parenst corporation (no address re-
quired.) [denufy the contractor's Deparument of De-
fense Acuvity Address Directory code.

Itemns 2—6. Scif-explanstory.

Item 7. State curre comtract period of perfor-
mance. including any authorized extensions. such as
options, that have been exercised.

Item 8. Stae the current percent of the contract that

is complese. If com performance report (CPR) or
cost/schedule status report (C/SSR) dam are availa-

Itemn 9. State the current face value of the contract.
For incentive contracts, stae the target value.

Ttem 18. Check the appropriate box.

Item 11. Identify the contract type. For mixed con-
predominam contract type and

188

the ratings used for the areas of evalustion on the
Cmmm;umhrmuwdformcm CAR.
prog repcit (PDAR), or pro-
§ram manager assessment report (PMAR). The ma-
Jor difference s that the CPAR assesses 2 contrac-
tor's performance on an individusl cootract while
the PAR, CAR. PDAR. and PMAR assess an oversil
program. A blue ratng has been added o denowe

performance that 1s oot found 1n the
other assessments. Thus new rating 1s added because
recognition of exceptional ability 13 unpocant in the
source selection process. Figure A2-1 lists and ex-

[ B Encbuuummmmusbebuedonob;ec
tive dats provided 1 item 16. Facts to suppor spe-
cific areas of evaluation should be obtained from

cialists may, for mple. be from engineenng, con-
tracting, cootract admamstraton. manufactunng.

b. The amount of risk inherent in the effort shouid
bempuudnasnmﬁumbnmmdukmm

Tem 14a(]). Evaluate the exient w0 which the con-
oacior is meeting the software development, modifi-
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Blue (Exceptioaal). Indicates performance
clearly exceed | req The
area of evaluation contans few munor prob-
lems for which corrective actions appear
ughly effective. For cost performance. biue
ndicates a positive COSt vanance.

Green (Satisfactery). Indicates perfor-
mance clearly meets comtractual requirements.
The area of evaiuabon CONTAIAS SOME MINOT
problems for wiuch corrective actions appear
Cales DO COSt VANANKE OF 3 NEgAIvE COst varn-
memMOMlmMorMmS
percent.

Yellow (Marginal). Indicates performance
meets contractual requirements. The area of
evalustion contains & serious probiem for
which corrective sctions have not yet been
identified, appear only marginally effective, or

formance, yellow indicates a negative cost var-
iance grester than S percent but less than or
equal to {5 percest.

Red (Unsstisfactory). Indicates the contrac-
tor is in danger of not being able to satisfy
contractual requiremneots and recovery is oot
likely 1 a tmely manner. The area of evalus-
tion cootains serious problems for which cor-
rective actions appear ineffective. For cost

, red indicates a acgative cost var-
iance grester than 15 percent.

Nowe 1. Upward or dowaward arrows may be used
to indicase an improving or worsening trend insuffi-
cient t0 change the assessment status.

Note 2. N/A means not applicable.
Figure A2-1. Evalustien Colors.

cation, Of maiblepance cOBtIact requirerments of &
government-spproved softvare  deveiopment plan.
Consider the amount and quality of software devel-
P d 10 suppor? the ef-
fort.

short aarrative explanation in item 16 should address
significance of items, discuss csuses, sad evajusie
effectiveness of coatractor corrective actoas. If CPR
or C/SSR data sre svailsble and the schedule vari-
ance exceeds 1S peroemt (positive or negative),

189
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bnefly discuss n wem 16 the sigmficance of ttus
vanance for the contract effon. Cumulative schedule
vanance w dollars 15 defined as budgemd cost of
work performed (BCWP) munus budgeted cost of
work scheduled (BCWS). Percent schedule vanance
13 defined as (BCWP - BCWS)/BCWS) x 100.

Ttemm 14¢. If CPR or C/SSR dan are avaulable. eval-
uate current cost vanance if the conract s greater
than {0 percent compicse. Put the current percemt
and the g a compl
in nem 15 and pve a short narmative explanation of
causes and proposed soi w rem 6.
See nem 8 w calculase p wplee. Comp
CurTent cost vanance percentage by dividing cumnu-
lative cost variance to date (cofumn 11 of the CPR.
column 6 of the C/SSR) by cumulative BCWP and
multiptyng by 100. Compute completon cost van-
ance percentage by dividing CBB less e govern-
ment's estimate & compicton (EAC) by CBB and
muluplying by 100. The calculstion is ((CBB-EACY
CBB) x 100. The CBB must be the currear budget
base against which the contractor is performung (in-
cluding formally esablished overarget basclines
(OTB)). If an OTB has been cstablished sunce the
Iast CPAR. a brief descnption in item 16 of the
nature and magnitude of the baseline adjusunent
must be provided. Subsequent CPARs must evaluste
cont performance in terms of the revised baseline
and refereace the CPAR that described the bascline
adjustment (for example: “The bascline was
formally adjuseed on (dme). Sce CPAR for (penod
covered by CPAR) for an explanatios.”) If CPR or
C/SSR data are oot labl L
cost management. s the cootrscior expenencing
cost growth or underrun? Provide a short narasive
explanstios in item 16 of causes aad the contractor’s
proposed solutions.

oems 14d. Product assurance is the collection of dis-
ciplines aeeded 10 design, 51, and manufactare 1y3-
ems of oquipmest meeting specified requirements
zation, resources planming, design, masufacturing.
and fest actioas 10 meet System or equipment relia-

Ttem 14e. Evaluse the adequacy of the comtractor’s
performance in planning, W, conducting,
and assessing the i and independent west and
G"m' Fww.
Toems 14f. Evalusse the adoquacy of the coatracior’s
performance in accomplishing isegrawed logistics
suppont (ILS) program tasks and i performing lo-
are maimenance planniag. man-

ment groupings
power and personnel. supply sepport; support




equipment. technical data. traming and support;
compu&r resources support. (acuiues. packaging.
h . and design in-

L] 8¢, L

terface

Item l4g. Evaluate the adequacy of the contractor’s
responsiveness. Address such issues as the umeli-
ness and quality of problem dentification, correcuve
acuon plans. and proposal submutials.

Items 14b. Eval the s effort d d to
gung subx Consider efforts wken w0 en-
sure early wdentfi of sub probi and

the timely application of corporme resources to pre-
clude subcontract problems from inpecung overall
prime contract performance.

Item 14l. Specify any additional evaluation areas
that are unique to the contract. If the contract coo-
@ins an award fee, enier “award fee” in the iem
and list all the award fee perceotages earned dunng
the evaluanon period under N/A.

Ttem 18. 1f CPR or C/SSR data are available, iden-
ufy the cumulative cost variance 10 dae (percent);
the government's cost estimsie 8! compietion (per-
cent). and the cumulstive schedule variance (per-
cent). See em l4c and 14b for calculations.

Itewn 16. A shont, factual narrative Stadement & re-
quired for all assessments, regardless of color rat-
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ing. Cross-refe the w item 16 o
rated evaluauon areas in iem 4. Each namative
statement in support of the area assessment must
conn objecuve data, An excepuonal cost perfor-
mance assessment could. for example. cie the cur-
rent underrun dollar value and estimate st compie-
uon. A marginal engineenng design/suppon assess-
meat could, for example. be supporied by
information concerning personne! changes. Key *n-
gineers famuliar with the cﬂ'oﬂ may h‘ve beer. re-
placed by iems enp of
dan include Aur Force Openuooal Test and Evalus-
von Center operational test and evajuation results;

[ gs. producnon
reviews, eamed contract incentives. and award fee
evaluabous.

Ttem 17. This 15 signed after contractor review and
Just priof 1o sending 1t to the product divisioa review
official.

Item 18. Sec paragraph 6¢c in the regulavon for
guidance on sending the CPAR 10 the contractor for
review and comment.

Item 19. Seif-explanatory.

Iteem 20. mmtvm‘oﬁcnlmunbenmm
level sbove the p Thus
oﬁcﬂvﬂlhedw.nmdbyloalpmoedum

Item 21. Self-cxplanatory.
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1. THIS INMC MODIFIES AFSC POLICY ON REVIEW AND SIGNATURE oF THE
CPAR BY THE REVIEW OFFICIAL. THIS CHANGE IS EFFECTIVE IMMEDIATE._ -
AND WILL BE INCORPORATED INTO THE UPCOMING REVISION TO AFSCR A[Z-5-.
AND WILL REMAIN EFFECTIVE AS PUBLISKED THEREIN.

2. PAGE 2+ REPLACE PARAGRAPH L.E.- IN ITS ENTIRETY. WITH: AFTER
RECEIVING CONTRACTOR COMMENTS OR 30 DAYS FROM THE DATE OF THE
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THE REVIEW OFFICIAL FOR REVIEW AND SIGNATURE ACCORDING TO LOCAL
PROCEDURES. THE REVIEW OFPFICIAL MUST BE AT LEAST ONE LEVEL ABOVE
THE PROGRAM NMANAGER OR DIRECTOR. AND MUST BE A GENERAL OFFICER. A
MEMBER OF THE SENIOR EXECUTIVE SERVICE. OR THE ACTIVITY COMMANDER OR
VICE COMMANDER. FOR MAJOR PROGRANMS. THE PROGRAM EXECUTIVE OFFICER
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CONTRACTOR PERFORMANCE ASSESSMENT REPORT (CPAR)
* NAME ADCRESS JF JINTRACTOR Orason:

2 I Pwmal 1 et | e sesone
PO COVERED 87 HEPORT =

T

-

4 CONTRACT NUMBEA

SCCAAD Z2CE 5 PROOUCT DIvisIoN

-

A _ZCATION SE 2INTRACT PEREQORMANCE if A0t v item - CONTRACT PERMOO CF "EAR0AMANCE

CONTRACT PESCENT SCMPLETE

CURRENT ZINTRACT ZOLAM VALUE
M
{vo |1 zomsenrve 1 eoucwow NCLIIWPET T L
———— ——— .
T1_CONTRACT TYPg
s i eem ok e {:rn : l WXED i —engh
;

*2 PAOGRAM “T_E AND PHASE J# ACILIS TION

Y3 JONTRACT EFECRY JESCRIPTION Mgneght ey COMPONEntS 'acnnaogd and "Quarementy !

14. EVALUATE THE POLLOWING AREAS PAST COLOR MO YELOW GREEN | sLuk A

» PRODUCT!SYSTEM SERMONMANCE (Ovarge) i '

* 11 ENGINEERING DESIGN: SUPPOAT ,

2) SOFTWARE DEVELOPMENT

3 SCHEQWE

1 COST PERFORMANCE

9 PRODUCT ASSURANCE

o TEST AND EVALUATION

1 XS PROGRAM

2 MANAGEMENT RESPONSIVENESS

—4-—1

" SUBCONTRACT MANAGEMENT

QTHER :Soschy)

VARANCE CURRENT COMPLETION

COST VAMANCE (%)

SOUDULE VARANGE (%) S
APSC Ferm 128. MAY 89
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DEPARTMENT OF DEFENSE
Department of the Ak Force
4 CFRCN. 53

Air Force Logistics Commaend Federal
Acguisition Supplement:
Sp C ting Methods, Yendor
Rafing System

aaancy: Department of the Air Force.
00D,

ACTION: Proposed rule.

Appendix A emn'luu of parts AFLC
5317 and AFLC 5382, AFIC is

daveloping the Vendor Rating System
(Vr'SI for use 8 .:.m objective contractor
performance ev: rating. and

ranking system. The intended effect is to
asgist AFLC contrscting officers in
determining which competitive offer
represents the greatest value 1o the
Government by providing each offer’s
histoncal performance on AFLC
contracts  terms of rating in quahty
md dclivm-y m pm:-dm

SUPPLENMENTARY IPORMA NOK
A. Background

AFLC/VRS is intended 1o impiement
in part the "DOD Action Plan 10 improve
the Quality of Spare and Repair Parts
through Reductions :n Contractor
Nonconformances.” The DOD Action
Plan presents 28 objectives for
mproving the quality of spare parts. The
AFLC VRS implements Objective
Number 4. which i3 10 encourage 'he use
of quality factors in the source selection
proons Ior spare and repmr p.m by
8. and

sharing contrac ar performanu
nformation and by maximizing the use
of existing sources of contractor
performance information to improve
acquisition processes. purge defective
matenial and improve the quality of
DOD spare and repair parts.

The VRS will be initiated within
AFLC by a 10-month test period a! three
of the five air logistics centers,
Adijustments or revisions to the policy
and provisian resulting from test penod
data will be incorporated before AFLC-
wide implementation.

B. Regulatory Flexibility At

This procedure may bave a .igllﬁunl
impact on a substantial number of smell

entities. Therefore, an Initial Regulstory

Flexibility Analysis (IRFA] bas been
prepared and will be sent to the Chief
Counset for Adv y of Small Busi
Administretion. A cwyol the [RFA may
be obtained from AFLC/PMPL. ATTN:
S. Wiginton, Wright-Patterson AFB OH
45433-5001.

C. Peparwork Reduction Act

This rule does a0t contaio nformation
collection requirements which require
the spproval of OMB ander the criteria
of the Paperwork Reduction Act (44
U.S.C. Chapter 35).

List of Subjects in &8 CFR Chapter 53

wbo Government procurement.

have dthvend qulh!y swpplies within Therefore. it is proposed to amend

ed times under AFLC contracts. title 48 of the Code of Federal
VRS provides for 8 ranking of the offers Rmhuouduptnsabynddw
under s ing the dix A to include part AFLC 5317
re:::‘\:ted offer amount and the VRS and part AFLC 5352 to read as follows:
paTes Comments must be submitied on Appeadix A 1o Chapter 53—Alr Foros
or before November 23, 1990 .mhm*" Acquisition
POR PURTIEN NPONMATION CONTACT: S.
Wiginton, AFLC/PMPL, Wright- SBCHAFTER
Patterson AFB OH 43433-3001. HMETHODS AND CONTRACY TYPES

Appendix D
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PARY AFLC 5317—SPECIAL
CONTRACTING METHODS

SUBCHAPTER H—CLAUSES AND
FORMS

PART AFLC 5352—SOUICITATION
CONTRACT

Part AFLC 5317—Speciat Contracting
Mathode

Subpert AFLC 5317.91——Vendor Rating
Systom

Sec

AFLC 8317 100 Scope of subpart

AFLC 5317 o1 Defin.tons

AFLC 3T I Pricy

AFLC 5317 102-1  Uses

AFLC 3317 9102-2  Obgechves

AFLC 5317 9102-3 Responsbiiines

AFLC 5317 9103

AFLC 8317 9103-1  Dsata sources.

AFLC 2317 N0~ Performance 3landasds

AFLC 33179133 Evaivation.

AFLC 531791034  Reaponsibihity

determnation.

AFLC 5317 9108-5 Approvels.

AFLC 5317 91088 Reporting.

AFLC 5317 1037 Solicitation prowision.
Awtbarity: 5 U SIC. 301 and FAR 1 301

Subgert AFLC 5317.91~Vendor Reting
System

AFLC 53179100 Scope of swbpeart.

This subpart prescnbes policies and
procedures for the AFLC contractor
performance evaluation system
identified as the Vendor Rating System
(VRS). VRS is # contractor performance
evaluaton. rating. and ranking system.
it 19 designed to assist the contracting
officer in determining the awardee
whose offer represents the greatest
value to the Government in accordance
with stated cntenia.

AFLC 5317.8101 Definitions.

The following terms and defimtions
apply to VRS and this subpart:

(2) Computed offer. An inital offer
under a solicitation plus all evaluation
cous identified in the solicitation. e g.,
First Article, transportation. and/or
other costs. The computed offer will be
calculated by unit or total amount
depending on whether the Government
requirement and the evajuation costs
are estabiished as unit or total quannty
amounts.

b} Delivery rate (DR). A compulation
of the 12-month delivery performance
history of a contractor using the number
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. sthedu.e deinanes
et d miter ‘he due date becamse ot

tor

G TRASCRS | mparet e
t el s campletel
veziod by that
computation witl e
sthe fourth decimat place
{‘wmaiest rofue The mnst vatue t
‘vetovernmen! considermy pnce.
ey delivery and wther factors W -
e'ezminahos of the contracung
» er based 08 consideration of feciurs
a Government teuirement
<nsuierations may be. but are not
{im.ed 10. an offeror's quality and
delivery performance history. evsluateu
nnice complexily of the iemis) and
nme *o delivery versus need

A Quaity rete tQR) A cumputanon
be 12-moath quality performance
sy of a contractor using the count of
raclor-caused units reporied
fect v e under quality deficeacy
< 1QDRs) cumpared to the namber
. 's delivered for the same period by

.t contractor. The compatation will be
€ t7° v to the fourth dec:mal place

e &ank-ar The order of all
- ~s:ve offero-s to a sulicitanon,

—ng stated VRS lactoes and e
i ed offer amount. from \he hrghes!
o ‘e cwest wilh the hghest ranhed
firs 0 otder.

(N VRS competuve range. Mhose
offerors on a solicitation whose qualits
and deitvery performance histores
rescltin a mmmum rating of 98 m
Juality and 85 in delivery elerneats and
whose price ofTers are within 15 percent
of the lowest price offer. The low offeror
will not be in the VRS competitrve rarge
unless perforreance history meets the
minimam ratimgs. The competitive range
may be otherwise established with the
approvet two levels sbove the
contracting officer

AFLC 53170102 Pelicy.

ARLC S3179102-1 Usea.

{2} VRS shall apply to atl AFLC air
logistics center (ALC) competitively
negoliated. Nauanel Stock Nember
INSN | idesufied. spare part scqusitioas
estunated 10 exceed $18.000 in tota)
value. These evaluations will be
processed through the VRS databeses
software application.

b} The VRS:

{1} Provudes data 10 analyze
contractor's historcal qualnty and
delivery performance by Federal Stock
Class (FSC) and 1otai tusiness with
AFLC ALC certral contracting actinities
Mg

2! Pronides quabty and delivery
performance wnformation on those

ontractors by FSC and total business

wiit ne ALC cemral caneracting

gl lies

AFLC 53179102-2 Otyechives.

13) The primary otwective of VRS 1 t,
Druvide the costracting officer with a
procedure for making an award based
0 the greatemt vahre (0 e Aur Force.
\Management wiormauon and coatruct
slatus iracking sysiems are merged into
4 ¢\ allation procedure using qoality
and debvery performance hustorical
Jdatd on all AFLC ALC contractors

™M) An expected benefit from VRS s
pTactor umprovements in
perirrmance on AFLC contracts and
«nhancement of AFLC's ability to
acquire quafity supphies on time from
proven producers.

ic} Improvements in gaality and
defivery performance will decrease
admitistrative costs of processing
unacceptable materiat and the contract
udm:nistration ections required on
deinguent contract items and enhance

he Guaiity of the matenal.

AFLC 5317.9102-3 Responsilities.

{8} 11Q AFLC, PMMT. Wright-
Pitterson AFB OH. s resgoasible fur
ma:ntenance of records to support the
dec:sicn making progess leading to
cummand-wide implementation

{ociog the rab {or sy

bl HQ AFLC/PMPL. Wright-Patierson
AFB OH. is responsible for ssamace of
policy and AFLC-wide maplementation.

{€} HQ AFLC/PMXL (Q0-ALL/PMLY
Hull AFB UT. i responsibie for
providing tse Arriiaysisd Contraci
Preparsuon Sysiem {ACPS} data feed i
VRS

(d) SM-ALC/PMXD. McClellan AFB
CA.is responuib:; {or design.

an i

appl
programs 1 exirect dais from 01/
GOR1/ACPS for VRS, and quaniss
required (o obisin date from the
data base.

AFLC S317.9103  Procedures.

AFLC 5317.9103-1 Data sources.

{al The QR is comvputed using »
contractor's data Fom GO21. or its
successor sysiem. and the INFOCEN
netwcrk far QDR dats and the j041
system for the number of units
delivered.

{b) The R is computed using a
contrectors dets from jOM1 fer delivery
schedules compieted on e and
delinquent.

{c! The QR and DR are computed for a
contractor's Contract and Government
Enuty (CAGE) code by each FSC and
total business with AFLC. The

195

IE A Fatey und e ey g e
me ACPS ahstryes

AFLC 531791032 Pertormance
standaras.

ta) The VRS stancdards ard me' me
sy buss for tustoncal quatity and
uetsvery periurmance are

(1) Fxcrpuonmd (E\—Exceds AFLL
irgel performance -inge A ratng for
QR. 999000 or hugher A rut.og fur DR
95 0N0R nr kigher

- Arceptable (A)—Mees AFLL
taRe! performance range A rating ior
QR 38 9999 10 98 006 3 rutang far D
94 9999 10 35 10N,

{3 Marginal IM}—Dues aot ciee?
AFLC acreptable performan.
may raceive award when a b
uiferor s nut sesponsive *q the
alCialon. exceeds the competitive
range critena. or 18 determined
unacceptable fur some cther rmasem. A
~r for QR 979999 10 97 DOON A
72 for DR 64 9900 °0 =5 o0 4~
. carptable (Uj—Fdis W mect
Tie:R dal “ahiag and should not e
cunsidered fur an Sward A rauny lor
QR Lesa than 97 A rauag for DR [ess

ity Data for the Guu.v aod de rvery
performance rates wil e updated tna
maomttly basis. The uodate wiil be dats
f~om the previoes month and effecnve
on the tenth working day of the
followng month

(e} Performance kstory ratings will be
provided fior each conwractor by
mxsvicdeal FSC and total of sl FSCs.

{d) Aa ofieror with performance
history en the FSC of the deus) on the
salicitation wili be evaioated uswng that
offeror's quelity and defivery
performance fastory rating in that FSC

{e) An offeror with oo AFLC
performamcs kmary ta the FSC of the
semis) on the solicitation will be
evaluated uimg that effercr's AMLC
total aumlity and detivery
history rating ia all other PSCs.

{f) An offeror with performance
history oaly i quality performance wil
be evajuated waung that reve and the
deiivery performumce will be evalaated
as acceptable with zeros {00.0000)
assigned for the DR. A limited presward
survey. as 8 owmimum. should be
performed for the delivery element. Fik
documentation of an affirmative
determination of contractor
responsibility specifically addresmng
delrvery performance 's required before
award

(&) An offeror with pe AFLC
performance history 0 any FSC w.il be
evaluated as acceptable wuh zeros
100.0000) assigned for QR and DR for
evaluation A preaward survey should
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Lo perfurmed. File documentation of en
affirmative determunanon of contractor
seaponsihility 18 required belore award

hi HQ AFLC/PM and ALC/P\Y
rersonnel will have overnight query
+:-es3 to VRS infarmation. Informanon
‘1 e provided to ather Government
apescies r Air Force offices will only
he released :n writing oy a Dwrector or
Deputy Director m the office of the HQ
AFLC/PM. or higher level. st HQ AFLC
or a div-sion chef or deputy division
el ar higher level, at an ALC. Al
riiesyed dala must carry the ~estuictine
wxend CONFIDENTIAL
CONTRACTOR INFORMATION—FOR
OFFICIAL USE ONLY." All other
rrieases of VRS information must have
prior coordinstion of the local Staff
{.d2e Advocate.

o} A data retneval and storage
prosrum, lhe VRS Dats Base History
‘DR, will be maintained by SM-ALC/
F%XD. The data base will be accessed
Ly the ALCy for responrding to
management and contructor querses and
rotest documentation. The DBH storage
aad retention period 13 24 months. The
re*nieval query wiil prownide for
overnight response with pnntout. Af
printouts wil carry

AFLC 531794833 Evalustion.
ta) The ACPS abstract function wiil.

13j The sorvadsheet will be apnotated
a3 RESTRICTED EVALUATION
DATA—CONTRACTING CFFICER
DFELIBERATION DOCUMENT

t3) The contractor performance dats
50 the spreadsheet will be considered
wonfident.al contractor information and
Lihven dppropnale prafecton

{¢) Onty offerars rated excepuona! or
acteptanie in quahiy and delivery
performance will be copsidered in the
VRS competitive range and further
o1 atuarad for award. A mmunum of two
offves rated exceptional of acceptabie s
~eq .ted for the competitive ranze to be
established under VRS by the ACPS
process.

«dj The contracting off:cer may make
A greatest value award based on. but not
Lnuted to. one of the (nllowng selection
crnterg

1 The low romputed offer with VRS
<ymbol of except:onal.

121 The computed offer of an AFLC
Eive Rit:hon Program contrector in the
FSC uf the so..cited 1temis) whicn is
wihin ten percent of the low computed
offer.

{3) The computed off»r. not frum an
AFLC Blue Ribbon Program contractor.
of an offurer coded excepuonal in both
areas which s within ten percent of the
low computed offer.

(e} The tate differences may be

deted m makung the award

afier completion of ail other evai
established by the solicitation (e g.
Balance of Payments. Quantity

Discount, ransportation cosls. and
Multiple Awards). convert the offers for
cach solicitation item into computed
offers and provide the amo'mts on the
abstract.

(b) The VRS spreadsheet will be
provided with the abstruct as a separaie
document.

{1) The spresdabeet will ket CACE.
uumpuled oﬂer QR ad -\m&nd nhn!

dard ra

and rank end’: offeror for nd\
separately evaluated item. Offers will be
ranked 1n order of their standard rating
and then their computed olfer amount.

f1) Three contractors. all rated
exceptonal 1n QR and DR, would be
ranked in order of their computed offer
from the lowest to the highest.

{1} Three contractors. given a m:x of
ratings. will be ranked by order of the
rating symbols (E/E. E/A. A/A. E/M.
A/M. MM, E/U. A/U. M/U. and U/U).

(2| lleml involving subline items.

i h and exbubits, wili
be evalusted as one item using total

bline items and q tor the
item.

{3) Provide the standard rating symbol
[E. A. M. or L) for quality and delivery
for each offeror.

decision when more than one offeror
receives the same symbols or symbol
combination.

(1) The basis for the award decision
will be documented in the contract file.

(g1 Each offerar not in the cocmpetitive
range will be notified when the
determination is made. ACPS wili
provide notice letters to the offerora
determined outside the compelitive
range for ing vificer sigr
and transmittal. The letiers will be
provided with the sbefrect and VRS
spreadsheet.

(h) If the eriteria m AFLC SN7.102~
2{c} are not met. the ACPS will not
2enerate the notice letters.

(i} If the offer selected lor award is not
the lowest-pricad respoasive and
respons!ble ofl!r the conmdm; officer

shall or oral d

as prescnbed at FAR 15.610. “Written or
Oral Discussions.” and solicit best and
final offers as prescribed st FAR 15611,
“Best and Final Offers.” As a minimum
for solicitations under VRS. the
technicsl deficiencies to be addressed to
the offerors in the competitive range will
be their indiv:dual QR and DR.

ARLC $217.9103-4  Rasponsidiiity
Geterminetion.

{a) VRS establishes performance
standards to determine a compelitive
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A2865

range tay d un Anstonicat perfurmanc
Il nz\'he' nwules the requirement for a::
derermination of coriracior
V. delermines 4 contmuc s
award. Y ur manes ary
whes pegative determingtion of
contractor respunsibidity The raung
system may provide s0 indicanon of 4
COnLiactur 5 fesponsildy by comparng
‘S Quality and delivery rates for
N ghelicus petiormance. It dues not
soflent the most curTens’ da'd avaiiad,
ot g contracter

51 The Astomared Contrach

Rospuns.Lity Review Program
L ACRRP! review 13 nut niegated by his
sis'em Regardiess of the awargee. an
affirmat:ve determinat:on of
responsibly s reguired since the VRS
£i1n2s are computed J4sinQ duid
rocuried throcgh the previcus month
and 1ne rales app through the
fullow:ng month. ACRRP review s
reguired ta vhban surtentinisimat on
£ anawdid Corrent
Cchinguency fate. souti ation of
sauance of My hed Cor D jetlers
resulis 6f revent preaward surveys or
rutices uf potentid! probsem areds irom
Lirinud suurces ahould b considered

AFLC 8317.9103-5 Approvals.

14} Div:sion level approvel :m wrnining
1$ required prior to:

{1} Isswng & competitive. negctusled
solicitation for NSN identified .tems ard
estimated to exceed $10.000 when VRS
wall not be used: or

{2) Awarding a contrect to any cfleror
with @ merginal or unaccepiable rating
1 the quality or delivery element.

{b) The foilowing prior approval levels
apply when the award 18 not to be made
o the lowest price ofteror:

(1} Chief of the contracting branch
when the difference betweesn the iow
pnce offer and the award price exceeds
$50.000 up to $150.000

(2} Chuef or Deputy Chief of the
contracting division when the difference
between the low price offer and award
price exceeds $150.000 up to £230.000.

{3) Director or Deputy Director of the
cantracting office when the difference
between the low price offer and award
paice exceeds $250.000 up w $500.000.

(4} Commander or Vice Commander.
Ajir Logstics Center. when the
difference between the low pnce offer
and the award pnce s $500.000 or more

AFLC 5317.9103-8 Neporting

The following data wili be
accumulated in the VRS automated
svsiom.

ta} Number of competitive awards
exceeding $10.000 which did nat use the
VRS and the reason(s)

T iw Mas
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b1 Number of competitive awarus
aver 825 000 which did not use the VRS
a0 the feason(s).

1 Nvamber of awards using VRS

SLaner
1 Number of awards and total
«rs 10 the highest ranied offeror
2 Number of awards. totai doltars.
ard detlar ameunt of premium price to
eyoeotenal ranked offerors who were
a-.d were not the low pnce offeror:

* 3 Number of awards. tota} doliars.
arat dollar amount of premium prce to a
itwon of exceptional and
ac_epianie rated offerors who were qad
were not the tow price offeror. Breakout
between exceptional and acceptabie
siandard ratings 1n quality and defnvery
perfurmance:

{4! Number of awards, total dullars.
ar<d Joliar amount of premium price to
a.uentabie rated offerors who were and

were not the low price offeror:

o Number of awards. total dellars.

2 d ducar d'T‘Gq'!l of premium price o a
comi-naton cf acceptatle and marginei
ra‘ed offerors who were and were not
+e low price offeror. Breakout beiween
acceptable and margiral standard
rasngs (1 the quality and delivery

s erformance;

61 Number of awards. total dollars.
and dotiar amount of premium price to
mdrginal rated offerors who were and
were not the low pnce offeror:

17} Number of awards. total dofiars.
and dollar amount of premium price to a
combination of marginal ang
anacceptable rated offerors who were
and were not the low price of {eror.
Breakout between marginal and
unacceptable standard ratings in the
quality and delivery performance;

18} Number of awardy. total dollass,
and doilar amount of premium pnice to
unacceptable rated offerors who were
and were not the low price offeror:

{9) Number of awards, totat dollars.
and dollar amount of premium price to
cther rating combinations. Breakout by
standard rating combinations and
performance areas: and

(10] Tota{ number of awards and
dollars.

td) Listing or tracking system which
identifies the contract number and NSN

fur VRS awards. This histing will be
rerqined for 24 months,

AFLC §317.9103-7 Soliciation provision.

The contracting officer shall nsert the
provision at AFLC 5352 217-9071
Vendnr Rating Systemn (VRS) in Secruion
1. ol ail solicitationg for acquisit.ons
mepting the critera of AFLC 2317 2102-
)

SUBCHAPTER N—CLAUSES AND FORMS

PART 5352—~SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

Authonty: §12SC 301 and FAR 1301

Subpart 5352.2~Texts of Provisions
and Clauses

AFLC 5352.217-9031
System.

As prescribed at AFLC 5317 9103-".
‘nsert the fuliowing provision

AFLC Vendor Raung System (VRS} (XXX
1931

fa' Award uf this contract w.! be mace

s.i@ e Aur Force Logistics Command
| AFLC. Vendor Rating System VRS,
sracedure VRS s a contractor perfurmance
evafuaton sysiem which provides each
afferor s histoncal Quality and delivery
periormance data by Federai Stock C.
\FSC and total busness with AFLC central
contracting act:vities. Date will be used to
as3i81 the contracting officer i evaiuating
offersy to determune the VRS competiive
rarnge and which award wiil be of greatest
value to the Government.

(b} Responsive offerors with quaiity or
delivery performance history cated

Excegtionat’ or “Acceptable” and within 15
perce-n of lhu low evalusted price will be
dered in the VRS compet; range. The
\ RS performance standards are:

{1) Exceptional: AFLC performance history
files computing a quality rute of 99 0000 or
higher snd & scheduies-compieted-onume
rale of 85.0000 or

{2} Acceptable: AFLC pufomumz Pastory
files computng a quality rate of 98.9998 10
96.0000 and a schedules-compieted ontime
rate of 94.9999 to 85.0000

{9 Of ferors with no performance hisiory
with AFLC will be rated “Acceprabie” and
assigned rates of 00.0000.

{4) The rate s an anthmetical computation
based on the following:

Yendor Ratng
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At 6 - te
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e

esiation and b gal dec:s
award o apgoiated conita
Soscuss.en Curent VAQ ety s o~
permit wdrd w (ISR ITVEL ) (?," N
wRen award i3 1 o E
feror Cummen!s redsrding Bush ufiiund e
requested }

Qprion [ for Poregreph if

i Award without discustion The
Government may accept gther "han the
iowest offer and gward On ne besis of
affers receired wi'nou! discussions,
(End of Provision)
Ogptren If %o- Perex

{fi Award with discussion I tne offer
sejected for award 18 not *he low.est price
responsive and tesponsible offer wrriten or
oral discussions and sohanation of best and
final offers will be conducted As a min.mum.
the techmtal deficiencies (0 be #ddressed to
the offerors in the compeutive ranke will be
their individual VRS quality and delivery
rates {ollowed by & request for best ani finat
offers.
{Fnd of Provssion!
Patsy |. Conper.
A - ForpFeoeral Regster Lo som OF cer
{FR Doc 90-25065 Filed 10--23-90. 8 45 am|
BILLING CODE WI0-0t-
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PART 286H—RELEASE OF
ACQUISITION-RELATED
INFORMATION

e

Zshh 1 Porpree.

36h2  Apphoabiiny ad scvpe

ash 3 Policy.

2h4 Rempormibilaes
Amtharity: Public Lew 101188

2601 Purpass.

This part sets {orth Depurunest of
Defense (Do) poiicy for the release of
acquisition-related wformat.on.

§ 20602 Appicabiiity sad SCope.

(a) This part applies to the Office of
the Secretary of Deferse {QSD). the
Military Departments. the Chairman,
Joint Chiefs of Staff and jount Staff
{CJCS), the Unufied and Specified
Commends, and the Defense Agencies
(hexsafter refarted 1o collecuvely as
“DoD Components”).

(b) This part is issuad pursuant w0
section 822 of Public Law 101-188. which
requires the Department af Defense to
prescribe o single umform regulanon for
desemination of. and access to.
acquisition information.

20803 Policy.

(a} General. U w the Department of
Defense's policy to make the maximum
smannt of acgmsibon-reiuted
nformahon available to the pubhc. and
to respond promptly t0 specific requests
from the public {or such udormation,

released unless 1t falis witnin one of the
categanes described 1 the foilowing
pararaphs. \n which case the poares
governrug reiease of mformanon witar
"hrse categorem shail te followec

2 Clusafed informauon. (1 Aoy
infurmation of matenal. regacihess of 15
pavsical form or charactemistics. that &

wmed by produced by or for. or under
e control of *he United States
GLeernment. ane which, for natunai
VECUTity PUTPIses. must be proieated
4g41081 unaulharzed disclusyre gnd s
so desimadred or marked with the
appropnate classificstion.

) Release. acorss. and diasem roten
of ciaamified infarmar-on shall be made
through ex:yling s-curry channe s n
accordance with DoD 5220.22-R. Dol}
2200.22-M2 and GoD 3200 1RO who =
are impiementing puciaiors for
saieguarding ciase)fied riormation
release. aicess. and disseminaticr to
United States ana foresn roncerns

13) Contracter Bid or Prrposal
S mmaicon. (i) Thes rs miormaten
prepared by or on behaif of an cfferor
and supmitted to the Government a9 8
part of ar in support of the offeror's brd
or proposal to enter imo 8 contract with
the Government. the drsclosure of which
would place the offeror at a cormpettive
aisadvantage or jeopardize the integnty
ot the successful completion of the
grocuremeat. Contractor bid ot proposdi
nformation mciudes cost or pnicmg
data. profit data. overbead and drrect
{abor rates, and manufacturing
processes and techniques. Contractor
b.d or proposal mnformation does not
include information that is available to
the public.

{ii] (A] Sealed Bids. {1} Prior to bid
opensng, 0o release or disclasure of
contractor bid informatian shall be
made 1o anyone other than those who
gce involved in e pvaluatiop of the
buds or to ather individuals authorized
by the Head of the DoD Camponent. or
hus or her designee.

2) After contract award. contractor
bid iafarmation may be released or
d:sclosed by those authanzed by the
Head of the DaD Component, or his or
her designee. to mahe such release ar
ciscl o Uae und to be

except for the ind denufied 1
parsgraph (b of this section. for which
release in v

(b} Infe iog for Which Bel ]

Restriciad The mformation idev.tified
rmybenh.dm!yuutfmb
in.

released or disclosed is not subject o a
restrictive legend suthonzed by Federal
Acgusition Regulavon (FAR) 52.215-12
or release 8 not otherwise restncted by
taw.

+ Copuas may be eitauned. wf cost. fram the
Natsaned Technatal forumtes Serecem. I35 Port
Royal Raad. Springhiad, VA 161

1 Copres may be ablewmed. ot 00u. from the
c

(1) Balk Sabjct Lo S, y
Rastrs This inform may be
_ d anly in d with the
pphicabl y ey Quce
the statmiery mquuemenls have been
satisfied. e indormetion sy be

Appendix E
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o Docummers. Washingiyn. DC 10882
* S tmottzons 1 o § 20h-NoINL)
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{J} Negowoisd Procurements. Pnoc o
contract award. no re'ease or disclosure
of contractor proposal informsuon shall
be made to anyone other Lhan those who
are nvolvad in the evaluation of the
preposals or the scurce selection of to
other mdividuals suthanzed by the
tirad of the Dul) Component. or his or
her designee. DoD Componenis shall
adopt procedures w accordunce with
FAR 13 413 t0 protect agaunst release oc
é:sclosure of contructor proposal
.nformation. After contract award,

propasal inf. u0n may be
rvlzued or dmclond by those
suthonzed by the Head of the Dol
Component. or hus or her des.gree. to
make such release or disclosure. if the
:nformation to be released or disclosed
18 Dot subject t0 a restrictive legend
authonzed by FAR 15.509 or FAR
52.215-12 or reigase is not othermise
restricted by law

{4) Source Seiecton Informaton.

(i) Tha is iniormat:on prepared or
developed ‘or use by the Government in
connection with the selection of 8 tud or
proposal lor -he swand of & contract
Only lh. following wiformation,

g copies or thersal, is
source selaction miormation:
A} Bid prices submitted in response
to a Government solicitatioa for sealed
bids or lists of sach bid prices
tapplicable pnor to bid apening onlyk

(B) Propesed costs or prices nbmmed

10 & Covi
pnor » eward of the contract. a list of

mpeting prepossls:
(ﬂc«.n.m-uhaﬁomd

have access w such informauon If the
contractiag oificer or the SSA have not
heen sppainted, the Heed of the DoD
Component, or his or ber designee. shell
1ssure access to such infarmabion s
properly restricted. Employees
superv:sng or manag:.ng employees
directty mvolved in the source selection
process are not themse!ves by sirtue of
their positions directly mvolved m the
source selection process.

{Bi Re‘ease of 55/ —{1) Pror o
Contract Awcrd. Source selecton
‘nfkormeton shafl act be relessed pnor
10 contract award unless the Head of the
oD Componer:t. or hus or ber designee,
determines that release i\ *Le public
nterest and would not tcapardize the
ntegrty or successful compieton of the
procurement. The informat:on 1o be
relensed shall only be released by the
contracting officer. The contracting
officer shall make relesse 1o & manner
that does nct provide any potesual
offeror with a competitive advantage.

(%) After Controct Awerd. The need to
peotect source selection informaten
gererally sods with contract award The
contractiag officer may release. or
suthorize the release of. any source
selectian information related (o that
contract awasd except: Source select:on
informmtion specifically developed ar
prepared for use with more thas ane
solicitation when there is a continuing
need 1o protect that information: unless
olhermu pemmed by law. source

comtractor data or extracts thereof
which are protected by lew: information
which would mnl the relative merits
or technicat g of the s
or the enhlﬂon owring: md lny pre-

or other
lubled 10 release undu the ﬁudm of
L]

cempating prepesais N

{G) Compatitive raage &

(H) Rankings of compatioes,

1) The reports snd evaluations or
source selection boards, advisary
councils, or the source selection

authority (SSA) and .
{]) Any other information wiicir:
(ny dm:!ooed. would give an offeror
ttive ge o jeop
the imepny o successtal completion of
thve procarement: and

{2 Is marked with the legend “Source
Selection Information.”

(1t) Release of or Access to Source
Selection Information (SSI}— 4) Access
to SSI. The SSA {including the
contracting officer when the contracuog
officer s the SSA) shall restrict access
to soarce selechion mformnuou to on!y

Act. De
unsuccessiul offerors shall be conducted

firms seehing comtrects with the
Oepartment may poss ethical. even
cnminal. problems for those wvoived
and reduce eriective compet:tior m the
contract awarde process.

1 A) Requests for excephons to ths
‘:mutahon may be granted on a case-by-
zase bams to meet compelling needs.
giter coordination with the Office of
Ceneral Counsel. by the Head of the
OSO office responsitiie for the PPBS
ph.se to which the document or data
base pertans: the Under Secretary of
Def~nse (Policy) for the planmng phase:
the Asewstant Secretary of Defense
{Progrem Anatywis end Evcluaton) for
programming: and the Comptroller. DoD
fur budget:ng A list of the corrent major
documerts and data bases ‘or ench
PPAS phase is in paragraph (B)(5'115,C)
Jf %8 sertion; il orher PPBS materais
sre also controlled under this pelicy

B} Dhsclosure of PPBS wformauca
Congress aad the General Accouating
OfTice (GAQ) is covered by statute and
other procedures.

1C) Major PPBS Documents and Duta
Bases by Phase.

Planrung Phase

(1) Defense Planmiung Guwdance.
Programming Phase

(2) Fiscal Gmdance {when scparate
from Defense Planning Gaidance)

{3) Program Objectve Memarsada
(POME

(4) POM Defense Program {formerty
ments (POM Defense
Prosun. Procurement Ammex. ROT&E

m Pmm Review Proposala:

(6) lssue Papery (lh. Majer Issue
Pupers, Tier H Issve Papers. Cover
Briefs)

in sccordaace with FAR 151009 and
Defense Fedara) Acquisition Regulation
Supplement (OFARS) 215.1003(s).

(5) Planning, Programming. cnd
Burs y infk iow. (i) Plaws

ing, and Budgeting System
(PPBS) documents and luppor!m‘ data
bases are pot to be disclosad owtaide the
Department cl Dehn. {DoD) and odur

dncdy d

(7} Proposed Military Deparynect
Program Reductions (ar Progam
Offsets}

(81 Tentative lssue Decision
Memoranda:

(9} Progrem Deczsion Memoranda:

Budgeting Phase

{10} Defense Program (formerly FYDP)
documents for September and

Presid,

l.h_u_._ Ny

P t's Budget Estimats submissions
inchuding Defease Program Procuremeat.

allocation process (c... dn Office of
Manageutent and Budge!). PPES papers

and associated data sct forth the details
of proposed programa and plans. Access
to this matenat by thosa not directly
mvolved i the PPBS procese

the confidentiality

suthorized by the Head of the DoD
Component. or his or her designee. to

y for the S y and Deputy
s-uvurymubumanddndﬂuum
Also.

acoess to FPB \nformation | by private

199

RDTAE and Coastruct:on Annexes:
{11) Clasaified P-1. R-1 and C-L:
{12) Program Budget Decsions/

Detense M t Review Dx
{13) Reporis Generated by the

Autornated Budget Review System

(BRS)

{14) DD Form 1414 Base for

Programming.
{15) DD Form 1416 Report of
Programa;
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(261 Contract Award Reports.

{17 Congressional Data Sheeis

11 Contractor requests for
information contained :n the Nantonal
MListary Strategy Document {including
annexes) and the Cha:rman’s Program
Assessment Document [:acluding
annexes and comments} shail be
forwarded to the CJCS who shail
de'ermine on A case-by-case bdsis what
tion, if any. is reieasabie to the
cuntractor.

18) Documents That Disclose the
Covernment's Negotiating Position.
Documents that would disciose the
government's negotiating position {such
as pre-negotiation busuness cledrances
and posiuons and government cost
estimates) or would adversely impact
the govemmea1 negotati~g strategy
sha.! not be released.

(™) Dralts and Working Papers. Drafts
and working papers that would
otherwise be releasable under
paragraph 286h.3(a) shall not be
released where their reicase would
inhibit the development of agency
positions. jeopardize the free exchange
of information that is part of the
deiiberative process. or compromuse the
decision-making process.

{c) Freedom of Informction Act.
Where a request for information. the
release of which is restricted under

ph 2868.3(b} is made under the

Freedom of Inf ion Act, the req
shall be forwarded to the appropnate
official for disposition in sccordance
with DoD 5400.7-R ¢ Requests for
contractor bid or proposal information
pursuant to the Freedom of Informeuon
Actshall be subject o subparagraph 5-
207 a. of DoD 54007-R, which requires
notice to a soe-United States
Government source of a record.
§206n¢  Responsbilttes.

{a) The Under Secretary of Defense

e 1 »

Acq ) shall be ble for
HET 1 and

procedures for the release of
acq ion-related infc ion.
tb} The Under Secretary of Defense
(Policy]. A S of Def,
{Program Analysis and Evaluation) and
Comptroller, DoD are responsible for
adjudicating requests for access to
Planning. Programming and Budgeting
information pertaining to their
respective phases of the PPB system.

{c} The Head of each DoD Component

shail assure that procedures for the
release of acquisition-related
information are consistent with the
policy contained in this Directive and
shail not impose any sdditionsi
restrictions on release of such

* See lootnets 1 48 § 30k WBN=Kii}

i=formaton These procedures sha:)

snec:fica.ly 1dentify the individuais

authorized ! retease ond transmut

acguisiton-rejated information.
Dated [4'y 9. 1390

LM 8youm,

2te OSD Fed=a) Rey.ster Laisor

O er Deporiment of De'ense

1FR Do 90-18315 Fuled "-11-00: 8.45 arrj

SRL:NG COOE 3810-01-4
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