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Using the Protocols Additional to the Geneva Conventions of 12

August MAID to Combat Acts of Terrorism

I, INTRODUCTION.

The United States, along with other concerned State3, is

seekinq ways to effectively deter and deal with acts of

terrorism, While the United States unequivocally condemns all

terrorist acts, this sentiment is not universally shared. The

unconscionableness of a particular act is often overlooked by

observers sympathetic to the political motivations of the

perpetrator, The maxim, "one man's terrorist is another's

freedom fighter," continues to drown out calls for worldwide

condemnation of all terrorist acts as crimes subject to universal

)urisdiction. The failure to reach a consensus on the appropriate

way to combat terrorism has allowed some perpetrators to go

unpunished.

'he United States recoqni2es that terrorism is essentially a

tactic--- a form of political warfare designed to achieve pnlitical

end. The Secretary of Defentse further characteriz'ed tutrrorism

as falling under the rubric of low-intensity conflict, vhich may

be described as warfare at the lower end of the spectrum of

violence, in which political, economic, and psychosocial

considerations play a more! important role Vian does conventional

military power. I When defined in thes.e terms, it appears that

the law. of armed conflict would re:dily apply to some situations

where turroritit ctJ s oc.'ur.



The United States has4, however, rejected the 1C977 G~eneva

Protocol Additional to the Geneva CorpvenLiona of 12 August 19A49J

and Relating to the Protection of Victims of International Armed

Conflicti (Protocol D2 as a means for usi rg the laws of armed

conflict to combat terrorist act5 in appropriate canet.3 13oth

Protocol I arnd the 1977 (Thneva Protocol Additional to the Geneva

Conventions of 12 August 19)49-, arid Relating to the Protection of

Victimsq of Non-- International Armed Conflicts (Protocol 11)4 contain

rules that, "make a decisive contribution to the outlawing of

terrorist acts and thun to the light against terrorism." 5

Rather than using the laws of armed conflict to combat

terroriat acts, the United States has focused its efforts in the

area of law enforcement, relying on cooperation with friendly

nations to "identify, track, apprehend, prosecute, and punish

terrorists." 6 ' ihe underlying basis of these efforts ia that

terrorism is a crime and terroriats must be treated as

criminals. The difficulty in executing this policy on the

international level is that not all nations agreed with the! basic

pr emise.

1'his study will present argumrenta in favor of using the

laws of armed conflict, in particular, Protocola I and 11, to

combat terrorist acts in situations where those rules wojuld

normallI apply. These 3ituation.s include international armed

conflicts between Contrautinq Parties, wars of national liberation

which have been designated as international armed conflicts

under Protocol 1, and certain non- international armed conflicts-

under Pr otocol 1I. lhu aralysis will cover the cicopec of

applicat ion of the Pr oto~ols, prohibited ac;ts inchudinj riarictionvi



for violations, qualifications of belligerents, and U,S, objections to

the ratification of Protocol I, The study will then compare the

laws of armed conflict approach with the law enforcement

approach ULI roviewing the LJ,S, policies regarding acts of

terrorism and agreements entered into byI the United States to

implement those policies, The comparison will encompass acope of

application, methods of dealing with terrorist acts, and an

asessment of probable effectiveness. The study will conclude

with an evaluation of the better method to deter terroriit acts

in the future.

I, SCOPE OF APPLICATION.

One of the first issues requiring inquiry is whether the

Protocols can ever apply to terrorist acts, So-called terrorists

often claim to be fightinq a war against oppressors. The target

State's usual response is that the attacks are not justified and

that an armed conflict between the parties does not exist, It is

the level of conflict, however, and not the arguments of the

parties that determines whether the laws of armed conflict apply

to a particular act or acts. Roth Protocol I and Protocol II

contain provisions regarding the circumstances under which their

rules come into force.

A. Pr otocol I.

Article I of Protocol I -,3tates that the Protocol ,supplements

the Geneva Conventions of 12 August Iq19(1 for the protection of

war victims and applien to gituations referred to in Article 2

common to those Conventions.7  These ,situations include all

interriat ional armed conflicts hetween Parties to thc C:onvention.,



even when one of them does not recognize a state of war. They

also include:

(A)rmed conflicts in which peoples are fighting

against colonial domination and alien occupation and

against racist regimes in the exercise of their right of
self--determination, as enshrined in the Charter of the
Uniled Nations and the Declaration of Principles of
International Law concerning Friendly Relations and
Co--operation among States in accordance with the

Lhrter of the United Nations.8

Thes-e arE, the so--called "wars of national liberation," or "CAR"

conflicts.9

Despite its somewhat broad terms, the scope of application

of Article I is limited. The International Committee of the Red

Cross in its commentary on the Protocols concluded that the list

contained in Article I is exhaustive and complete:

(Dt certainly covers all cases in which a people,
in order to exercise its right to self-determination,
must resort to the use of armed force against a

racist regime. On the other hand, it does not include

cases in which, without one of these elements, a people
takes up arms against authorities which it contests,

as such a s ltuatien is not considered to be

international.1F

It has been further argued that the national liberation proviions

of Article 1 only apply to the peoples of South Africa and

Palesjtine.
j j

The inclusion of wars of national liberation within the scope

of international contlicts covered by Protocol I created a problem

regarding the eligibility of peoples engaged in such (-onflictts to

become a Party to the Protocol, National liberation movements

'I



are not usually represented by a State that is a Party to the

Geneva Conventions. This would have prevented them from

becoming a Party to the Protocol because only States which are

Parties to the Geneva Conventions may become Parties to the

Protocols. The problem is addressed in Article C6 of Protocol I,

which provides:

The authority representinq a people engaged
against a High Contracting Party in an armed conflict
of the type referred to in Article 1, paragraph '1, may
undertake to apply the Conventions and this Protocol in
relation to that conflict by means of a unilateral
declaration addressed to the depositary. Such
declaration shall, upon receipt by the depositary, have
in relation to that conflict the following effects:

(a) the Conventions and this Protocol are
brought into force for the said authority as a Party
to the conflict with immediate effect;

(b) the said authority assumes the same rights
and obligations as those which have been assumed by
a High Contracting Party to the Conventions and this
Protocol; and

(c) the Conventions and this Protocol are equally
binding upon all Parties to the conflict.12

This provision still requires a national liberation movement

to either have or obtain the sponsorship of representative

authority with sufficient control to fulfill the requirements of the

provision. This places a further limiting factor on eligibility to

operate under the Protocols rules. 'he key factor in the

provision is the quid pro quo offered to national liberation

movements which gives them the benefits of the laws of armed

conflict in exchange for their compliance with those laws, On

this point, the US. Delegation at the adoption of Article C%-(3)

stated:

I-



In view of the fact that Article I established that
wars of national liberation are to be considered
international armed conflicts, it was important to add

this provision on declarations to make clear that there
would he no discrimination in favor of liberation
movements, that they could not have rights without
the corresponding obligations, and that the laws of
armed conflict would have to be fully applied by those

movements.
13

It is regrettable that luture LIS, policy declarations overlook

these obser vations.

Armed conflicts which are not. international in nature are

not covered by Protocol I, These types of armed conflicts may

fall within the ,cope of Protocol I1.

B. Protocol II.

Protocol II develops and supplements Article 3 common to

the Geneva Convention. of 12 August i949.14 In accordance with

its first article, Protocol II applies to;

All armed conflicts not covered by Article I of
the Protocol Additional to the Geneva Conventions of
12 August 1949, and relating to the Protection of
Victims of International Armed Conflicts (Protocol I)

and which take place in the territory of a High
Contracting Party to between its armed forces and

dissident armed forces or other organi2ed groups

which, under responsible command, exercise such
control over a part of its territory as to enable them
to carry out sustained and concerted military

operations and to implement thi.s Protocol.1 5

Protocol 11 does not apply to, "tsituatons of internal

disturbances and tensions, such as riots, isolated and sporadic

acts of violence an other acts of a similar nature, as not being

armed .onfct Jh'  ' lhewf. thret exarples were defined in

6,



preliminary comments by the International Committee of the Red

Crosti Commentary on the Draft Additional Protocols to the

Geneva Conventions as follows.

The notion of internal disturbances which fromn
the start has been made more explicit by an
enumeration, albeit not exhaustive, of situations
considered to be consi-stent with that notion
irrespective of whether constitutional guarantees have
or have not been tsuspended:

---riot3, that is to say, all disturbance! which
from the start are not directed by a leader and have
no concerted intent;

--- isolated and sporadic acts of violence, as
distinct from military operations carried out by armed
forces or organized armed groups;

-- other acts of a similar nature which cover, in
particular, mass arrests of persons because of their

beha vior or political opinion,17

The criteria regarding command and control of territory

make the field of application of Protocol 11 narrower than that of

Article 3 common to the Geneva tConventions. 18 According to the

detailed U.S. analysia oil Article 1:

This Article technically excludes four types of
aituations from the scope of the Protocol, (1)
internationwl armed conflicts as def ined in the
traditional sense in Article 2 common to the four IN4)
Geneva Conventions,, that is, conflicts between two or
more atates (whether or not a state of war is
recognv2ed between them) or cases of occupation by
one state of the territory of another state (whether
or riot the occupation meets with armed revistance);
(2) the 3o-called wars of "national liber ation" defined
as international armed cnnflicts by Articc: IM4 of
ProtocolI Addiritional to the 19'10 Gvrneva Conyenimns;
(3) n(-n- inter national conflicts cO v'I ed bqj common



Article 3 to the 191JS) Convention3 hut falling below the
threshold in Article I of Protocol 11, tsuch as guerrilla
conflicts in which inisurgent groups do not control
3ubstantial territoryj on a permanent ba.sis or conduct
.-tustained and concerted regular mfltary operations;
and (4) situations of internal violence that have not
been traditionally considered aii armed conflicts and
are not covered by the M949 Conventiona, such as
riots and -sporadic terrorist acts. 19

While the scopfj of application of the two Protocols coverts a

wide range, the specific situations to which theya apply have very

definite qualifinq factors. for the purposes of th-is study, the

most important of these factors_ are the ability, in terms of

command and control of forces, and the willingness to comply

with the laws of armed contlict. As will be shown, the rules

pr ovYided in the two Protocols loave no room tor terrorist

a ut ion,), Rather than restricting the situationb in which the

Pr otocols afply thr ough strict interpretation, the better course,

would be an expansive interpretation that brings as many

belligerents under their requlabori as possible.

111, PROTHIBITED ACTS,.

It tho Protocols do apply to the act or conflict, the next

question its how i.s a terrorist act trecated by, the Protocols. To

determine the extent to which terrorist acts are proscribed, a

definition of tern oricim iti needed. i- xperts have used a wide

variety of definitions, but no single one haii 4ained universal

a(cept ance, Borrowing from the Vice President's study on

terrorism, the following definitions will be used as a basi-s for

discuslion:



errorism ms premneditated, politicall.9 motivated
violence perpietr ated aqainst noncombatant targets by
9Jubnationkal groups or clandestine Mtato agents, usually
to influence an audience.

International ter rorism ms terroriwm involving
citizen-5 or territory oif more than one country.210

bsing this definition, the Protocols deal with terr-oriarm in the

f olowing manner

A. Protouol 1.

Article 35j of Protocol Ireafnirrs two basic principles of

cusrmarLf international law develoved sincet the 1907 Hague

Convention IV Respecting the L aws and [u.--tornn of War on Land.21

Thesc principles state that (1) the right to choose methods or

means is not uribm~ted and (2) the u.4c of weapons, projectiles4,

and materials5 and method3 of a nature to cause superfluous

iJury or unnece! .5ry 3uffermnq is prohibited." Focusing on the

attack of noncombatant tar-gets, the following prchibitions in

Protocol I are germane:

1. A person who i8 recogrnied or wYho, in the circumstances,

should be recognized to be hore die 7f/ must not he~ r-lade

the objeci of ant attack.P3

2, r'ersonsv parachuting from an aircraft in d1Dtrua~ maci

riot be attacked during descent and must tic given an opportunity

to nurrender upon reaching the qround.24

3I Parties to the conflict must, eit all timies, distinguish

N~ftween the civilian pol:ulation (noncombat an ts) and combatants

a*nd between civilian objccts and militaryj otbjectives, They are

reqluiredi to oirect their operations only against military

objective' Neither the civilian population nor indIividual

civilians may) be made the object of attac.k. Acts or threaten of



vifo0ence primarily for the purpose of ;prcadinq terror amonq the

civilien populat ion are pr ohibit ed. ,rdiscriminatc attacks art,

prohibited. Attacks byq way, of reprisals aqwnrst the civilian

population or (civihans arc also prohibited. Civilians enjoy the

protections listed above unles3 and for such time as they take a

direct part in the hostilities, In addition, ctiilans cannot be used

to s-hield military objectives or operationn from attack.?6

Like the civilhans- themselves, civilian objects are also

protected. E-Uc;h objects may not tic made the object of attack or

reprisaln. They are compricued of all objects that are not

nilitarq objectives. Military objectives are limited to those

objectit which, by their natur e, location, purpose, or use, make an

effective contribution to military action and whoae total or

partial destruction, capture, or rneutrali2aton. in the

circumstances ruling at the time, otf'~rs a definite military

ad v ent aqe.' In addition, protection is nlso txtended to cultural

objects and places of worshipcl, objects ndispensablc to the

nurvival (if the civilian population~ 9 the natural environment 39 ,

rind works and installationsb containing dangerou5 forces3 1

Protoco; I further requires that in the conduct of military

operation.s, constant care must be taken to upare the civilian

population, civilaian, and civilian objectsYl Further more,

precautions must be taken to protect them aqainst the danqers

resulting from military operations while they are under control,

to the maximum extent fca-)ible33 .

D. Protocol 11,

Protocol 11 also contains many rules that are antithetical to

terrorist actions. These rulen are contained in humane treatment



guarantees 3 1 and rules r eqarding the treatment of- the civilian

population3
5 ,

Persons who do not take a direct part or who have c-easert

to take part in hostilities must be treated humanely in all

circumstances, 3 G Accordinq the the text of Article 4 among

other thinqs, they cannot be subjected to:

(a) violence to their life, health, and physical or
mental well-beinq, in particular murder as well as

cruel treatment such as torture, mutilation, or any
form of corporal punishment;

(b) collective punishments;
(c) taking of hostages;

(d) acts of terrorism;

(e) outrages upon personal dignity, in particular
hurniliatin, and degrading treatment, rape, enforced
prostitution and any form of indecent assault;

(f) slavery and the slave trade in all their

for ms;

(g) pillage;

(h) threats to commit any of the foregoing

acts.
3 7

The civilian population and individual civilians are also

afforded many protections similar to Protocol L They may not

be made the object of attack and acts or threats of violence

primar-ilu aimed at spreading terror among the civilian population

are prohibited. These rules must be observed in all

circurnstances and civilians enjoy these and other protections

unless and for such time as they take a direct part in the

hostilities. 38 Olther relevant protections provided by Protocol II

include protection of objects indispensable to the survival of the

civilian population such as foodstuffs, agricultural areas for the

11



production of foocituffs, crops, livestock, drtnkinq water

installations and 3uppl!-2f, and irr~atn wok 3 9 ok n

installationsj containing dangerous forces, namrely dams, dykes, anid

nuclear electrical generatonc !-tatiori.94 0; and forced movement of

C, Szonctions for Violations.

Having determined that the Plrotocol-I apply, this study will

now review the consequences under the Protocols for engaging in

acts of terrorism. Falure to compht with the rulo-s set out in

Protocols I and 11 could lead to trial for violations of the laws of

armed conflict, In addition, Protocol I contains further

requirements and sanctions tor the repression of breaches of its

pro visi onrs,

Ac;ts dcescribed ag, grave breaches in the Geneva Conventions

are designated as grave breaches of Protocol i if committed

against certain personsi in the power of an adverse Par ty,4 ?

The following acts, amonql other8 not relevant to this discussion,

are regarded a8 grave breaches of Protocol I when committed

willfuly, in violation of the relevant provisions of Protocol 1, and

causing death or serious injury to body or health:

(a) making the civilian population or individual
civilians the object of attack;

(h) launching an indiscriminate attack affecting
the-. civilian population or civilian objects in the
knowledge that such attack will cause excessive loss
of life, injury Lo civilians or damage to civilian
objects, .;

(c) launching an attack against works or
installations contaimnn dangerous forces in the
knowledge that such attack will cause excessive loss4
of life, injury to civiliant- or damage to civilian



objects,

(e) making a per-son the objec.t of attack in the
knowledge that he is hor-- d t'C7,it;

43

Grave breaches are regarded as war crimes. 4 4 Parties to

the conflict are required to repress grave breaches and to take

measures necessary to suppress all other breaches which result

from a failure to act when under a duty to do so. Superiors are

responsible for the acts of their subordinatez of they know or had

information which should enable them to concIude in the

circumstances prevailing at the time, that the subordinate i!

committing or is going to commit such a breach and if they did

not take all feasible measures within their power to prevent or

repress the breach. 4 
- Military commanders are required to

prevent and, where necessary, to suppress and to report to

competent authority, breaches by members of the armed forces

under their command and other persons under their control, They

are also responsible for ensurinq thai members of the armed

forces under their command are aware of their responsibilities

under the Protocol and for initiatinq steps to prevent violations

or initiating disciplinary or penal action against violators,4G A

significant provision in terms of the suppression of terrorist acts

is a requirement that Parties to the Protocol afford one another

the greatest measure of assistance in conneLtcion with criminal

proceedinqs brought in respect to grave breaches of the

Protocol. 4 7 Of similar significance is a provision that makes a

Party to the conflict which violates the provisions of the Geneva

Conventions or Protocol I liable to pay compensation if the case

demands. This provinion also makes the Party responsible for all

13



acts committed by persons forming part el it-.5 armed forces, 4 8

These sanctions encompass several important factors.

First, they are specific and uniform, 11lgerents can easily

determine what conduct is acceptable and what conduct is

prohibited. Commanders are charged with making sure the

provisions in the Protocols are complied with. Second, the

sanctions have worldwide application. It is therefore extremely

difficult for violator. to escape prosecution, It is also difficult

for States to ignore their obligation to either prosecute or assist

other concerned States with prosecuting violators. All in all, the

Protocols provide a verL efficient mechanism for combatting

terrorist acts.

IV. QUALIFICA TIONS OF BEL -;.GRENTS.

Traditionally, under the Brussels Declaration of 1874, Hague

Convention IV of 1907, and the Geneva Prisoners of War

Convention of 1949, to quality as a "privileged combatant," a

belligerent had to meet four criteria: (1) operate under military

command, (2) wear a fixed distinctive sign (or uniform in the

case of members of regular military forces), (3) carry arms

openly, and (4) conduct miltary operations consistent with the

laws and customs of war, 4 9  -he status of privileged combatant

provides, "immunity from the application of municipal law

prohibitions against homicides, woundinQ and maiming, or capturing

persons and destruction of property, so long as these acts are

done as acts of war and do not transgres i the restraints of the

rules of international law applicable in armed conflict."" It

captured, a privileged combatant has the legal right to prisoner

14



(it war status with its accompanying gubstantive and procedural

benef its, 1  Since Wor ld War 11, ther e ha- been incremsing

diasatisf action with the four traditional criteria, by the United

States in World War HI and Vietman, and especially on the part of

Third World States and orgafli2ed r esistance movements, because

of the view that the requirements impose, "unworkable obligations

upon Irregulars operating in conflicts where guerrilla tactics are

employed, including enemy-- occupied territorq.52 The problem was

stated by Ambasiador Aldrich, the head of the U.,S. Delegation to

the Conference that adopted the Protocols;

In mo-st circumstances the guerrilla fighter will
only be a part-time .wldier who must live an
apparently normal civilian life except when he and his
unit arre actually engaged in mil -4*ry operations. A
rule that requires him to distinguish himself at all
times from the Civilian Population Will simply make him

an outlaw; he cannot respect it and hope to nurvive.53

The rules in Protocol i are, designed to deal with this

problem by allowing such part-time ziuldiers to distinguish

themselves from the civilian population only during those times

when they are actually fulfilling their role aa combatants. This

innovation is 3ignificant because it is foreseeaible that guerrilla

warfare by irregular combatants will continue to dominate those

conflicts where dissident groups are battling relatively superior

military powers, Draring these groups criminal merely

encourages them to operate uutc.ide of the humanitarian

constraints ot the laws of armed conflct. Including them within

the scope of those conatraintes is beneficial to the groups

themselves and to all thoue who might be affected by their armed

conf lict. These groups are not granted the authority to engage in



actsj of ter r opism without faciriq dire consequences.

A. Protocol 1

First of anl, 'rot ocol I def ines the ar mpo for cv3 of a Party

to a conflict are as conzistinc) of -l) urgani .ed armed fot ces,

qr-rups, and unitu which art- under a command r csponsible to that

Party for, the conduct of ut~j nubordinates, even if that Party is
reprsentd b a government or an authority not recognized by an

adverse FParttj.5 4 'rhisi definition romnport3 with the first

traditional criterion, Such armed forces mfust be subject to an

internal disciphriar; system which enforces compliance with the

rules of international law a:pplicable in armed conflict.5! This

requirement implements the fourth traditional criterion, Bly

definition, members of armed forces are considered to be

combet ants.5 6

An4 combatant, as defined above, who falls into the power

of an adverse [Party is a prisoner of war.5 7 Again, this status

is one incentive for complying with the laws of armed conflict.

The question of distinquishiriq b(-twet-n irregulars using guerrilla

tactics as combatants and civilians as noncombatants still

remains honwever. Protocol I pr ovide-,s the following solution,-

In order to promote the proJtection of the civilian
population from the effects of hostilities, combatants
are obliged to distinguish themselves from the civilian
population while they are engaged in an attack or in a
military operation preparatory. to an attack.
Recogniz'ing, however, that there are aituations in
.At med conflicts where, owing to the nature of the
hostilities an armed combatant cannot so distinguish
himself, he uhall retain his !tatusj as a combatant,
provided that, in such situations, he carries his arms
openlq:



(a) during each mflitartj engagement, and
(b) during -iuch time zis he is vinible to the

adversary while he is engaged in a military

deplojment preceding the launching of an attack irt

which he is to participate. 5 8

The r uies set out above on when arrns5 must be ;arrled

openly have been the 3ubject of norne debate. 9  Ambassador

Aldrich provided the US, understanding that, "as regards the

phrase 'military deployment preceding the launching of an attack',

... his delegation understood it to mean any movement towards a

place from which an attack was to be launched." ' e Professor Al

Ghunaimi, of the [qypt)anr Delegation, expressed a different view

that, "the expression 'military deployment' meant the last step

when the combatants were taking their firing positions just

before the commencement of hostilities; a guerrilla should carry

his arms openly only when within range of the natural vision of

his adversary.61  However interpreted, the rules regarding the

carrying of arms openly must be consistent with the prohibition

against perfidy, which includes feigning civilian noncombatant

status to kill, injure, or capture an adversary.U;  As stated in

the 1977 Report of Committee III:

With one narrow exception, the article (44(4) of

Protocol I) makes the sanctiun for failure by a

guerrilla to distinguish himself when required to do so

to be merely trial and punishment for violation of the

laws of war, not loss of combatant or

prisoner-of--war status. The exception, which was the

most difficult part of the article to negotiate, related
to the guerrilla fighter who relied on his civilian

attire and lack of distinction to take advantage of his

adversary in preparing and launching an attack ... In

that extreme case, but in that case only, the sanction

I?



for failure to comply with the requirement of

distinction is that the individual may be tried and
punished for any crime he has committed as a

bc'Iiqere.nt without privileges, Even then he must be

given treatment in captivity equivalent in all respects

to that. to which prisoner- of war are entitled.6 3

Other than this one exception, compliance with the stated

rules for c=rrying arm. openly is not considered perfidious. 4  As

stated, violdtions of these rules will result in forfeiture of

prisoner of war status, but the prisoner must still be given

protections equivalent to a prisoner of war. 6 5 He may, however,

he tried and punished for a violation of the laws of war. 6 6

The requirement to carry arms openly, as a means of

distinguishing combatants from the civilian population comports

with the second traditional criterion for privileged combatancy.

The stated rules are more evolutionary than revolutionary. They

represent a consistent progression in the adaptation of the laws

of armed conflict to the realities of contemporary warfare.

They are a logical step from the inclusion of "organzed

resistance movements" in the 194,) Geneva Prisoner of War

Convention which was an addition to the "militia and volunteer

corps" specified in the 1874 Brussels Declaration and the 1899

and 1907 Hague Conventions. This was done because of the

participation of these qroups in armed conflicts. Their inclusion

as Parties to the laws of armed conflict furthered the

humanitarian goals of those laws by offering them the

protections of those laws in exchange for their compliance with

those laws.

R. Protocol 1I.

The qualifications of privileged combatants under Protocol II

in



were previously set out in the discussion on the scope of

application of Protocol II. Restated briefly, they are, membership

in the armed forces of a High Contracting Party or in opposing

dissident armed forces or other orqanized armed groups which

are: (a) under resporsible command and (b) exercising sufficient

control over a part of the territory of a High Contracting Party

as to enable them to carry out sustained and concerted military

operations and to implement Protocol 11.6 7

The meaning of "other armed groups" was discussed during

negotiations in Working Group B of Committee I. The following

statement was made regarding this term:

The expression does not mean any armed band

acting under a leader. Such armed groups must be
structured and possess organs, and must therefore
have a system for allocating authority and

responsibility: they must also be subject to rules of
internal discipline, Consequently the expression

"organized armed groups" does not imply any

appreciable difference in degree of organization from

that of regular armed forces.6 8

Protocol II does not contain any specific statements

regarding whether arms must be carried openly as a requirement

for status as a privileged combatant. In fact, unlike Protocol i,

it does not directly address methods and means of warfare, or

combatant and prisoner of war status, As its title implies, its

focus is primarily on protecting victims of non-international

armed conflicts.

The absence of a rule for distinguishing combatants from

the noncombatant civilian population is problematic. As

previously stated, civilians lose their protections under Protocol 11
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when they take a direct part in the hostilities, Since no

distinctive sign or act, other taking a direct part, is required,

whether a civilian has crossed the magic line bi. thouqht, word,

or deed, is left to the judgment of the opposing force. This lack

of definition potentially places the civilian population at greater

risK than Protoco) I's ru)e. regarding the carrying of arms

openly.

Article 5 of Protocol II affords certain minmum protections

to persons deprived of their liberty for reasons related to the

armed conflict,6 9 The rules of Article 5 apply to both military

and civilian persons; therefore, a combatant captured by the

adverse party is protected by its provisions as well as a civilian

interned for supporting the other side.?A

V. U.S. OBJECTIONS TO PROTOCOL I,

President Reagan has strongly recommended that the United

States ratify Protocol II and urge all other States to do

likewi.'e,7 1 Protocol I did not receive a similar endorsement. Even

the signing of Protocol I has been called a '"grave lapse in

judgment" on the part of the United States.,2  The U.S. view of

the effects of Protocol I regarding terrorist acts was one of the

primary reasons for its rejection.

Much of the criticism focuses on the granting of

international status to wars of national liberation. Trie

consensus of the critics appears to be that national liberation

movements make a practice of terrorism and are incapable of

complying with the laws of armed conflict.7 3 As expressed by



G.LA.D. Draper, the cr itics view Protocol I in these terms:

The darriage to Humanitarian Law, the benefit of
which (national liberation movements) have claimed, is
apparent because discrimination has been imported into

it, It does violence to the facts, including the political
and military facts of the situation. Even with the

palliatives in Protocol I, Article 96(3), the declaration
of intent made during the conflict, and the
interpretative statements made by certain states

before the signing of the Final Act of the Conference

as to the minimum level of intensity of the conflict
being determined by reference to the scope of
provisions (Article 1) of Protocol II, the international
community is likely to be confronted with entities
bound by a body of humanitarian law that they are

unable to apply, even if they had the will to do so.
The net effect of the "political coup" obtained by the
adoption of the (national liberation movement)

insertion - is to weaken the delicate network of
humanitarian rules established for the conduct of
international armed conflicts and at the same time

diminish confidence in Protocol I governing internal

disputes 7 4

Protocol I is viewed by its critics azi merely a political tool for

terrorist groups to gain recognition and legitimact. As stated by

Judge Abraham D, Sofaer, Legal Advisor to the United States

Department of State:

The terrorist groupo that attended the conference

had no intention of modifying their conduct to satisfy
these traditional rules of engagement. Terrorists are

not soldiers, They don't wear uniforms. They hide

among civilians and, after striking, they try to escape
once again into civilian groups, Instead of modifying
their conduct, therefore, the terrorist groups

succeeded in modifying the law.7 5

Consistent with this view, the provisions of Protocol I



regarding the carrying of arms openly are interpreted in a

manner that facilitates acts of terrorism. According to the
critics, the essence of terrorist criminality is the obiteration of

the tlistinction between combatants and noncombatants, In their

view, the effect of the Protocop I rules, therefore, is to;

(G)ive the torrorists dressed as civilians, who

kill indiscriminately with concealed weapons, the same
status as uniformed soldiers openly engaged against

opposing military forces. The new protocol would
legitimate the terrorist's practice of concealing
themselves among civilian populations. By removing

the visible distinctions between noncombatants and
soldiers, the Protocols would make every citizen
suspect and subject to reprisals. The protected status

of civilians, at the heart of the Geneva ['onventions,

was tragically weakened.7 6

In response to these arguments., the advocates of Protocol I

assert that the Protocol neither recognizes terrorist groups nor

legitimizes terrorist acts. 7 first of all, the rule designating

wars of national liberation as international conflicts was not

aimed at legitimizing any specific groups. It merely transferred

into humanitarian law the principle of self--determination of

peoples as enshrined in the Charter of the United Nations.7 8  The

scope of the rule is very limited. Hans--Peter Gasser, Legal

Advisor to the Directorate, International Committee of the Red

Cross, Geneva, described it thus:

It only deals with specific types of armed conflict
and not the legal status of particular group., The

Friendly Relations Declaration furthermore makes clear

that the territorial integrity of existing states shall
not be impaired, which means that a secessionist

movement cannot expect its struggle against the



central government to be recognized as a war of
national liberation. Neither minorities dissatisfied with
the majority nor political opponents of the government
may therefore rely on the right of self-determination
to voice their grievances. This limited concept of
self-determination is unlikely to be broadened to any
significant degree, since no government has any
interest in undermining the territorial integrity of the
state or, implicitly, its own position. The scope of
application of the new rule is consequently very limited

and it will probably remain so.79

The whole idea that terrorist groups were able to modify

the laws of armed conflict is somewhat absurd. The Diplomatic

Conference that adopted the Protocols was attended by 135
States and only ten recognized liberation movements who attended

as observers without a vote. No "terrorists" were invited to

the Conference.

Colonel Waldemar A. Solf, U.S, Army Retired, who was a

member of the U.S. Delegation to the 1974-1977 Diplomatic

Conference on Humanitarian International Law Applicable in Armed

Conflicts and a former Chief, International Affairs Division, Office

of the Judge Advocate General of the Army, reviewed the

historical developments that led to the adoption of the new rules

regarding the carrying of arms o)penlL.. 8 0 lie notes that national

attitudes regarding whether guerrillas, partisans, and members of

resistance movements should be regarded as patriots and

privileged combatants have changed based on roles and

circumstances. Takinq the United States as an example; During

the American Revolution, the American colonies relied heavily on

irregular part-time combatants such as the "minute men" in their

struggle for freedom. Later, during the American Civil War,

when Union soldiers operated in the South among an unfriendly



population, the atbtude of the Union towards such belligerents

was one: of harsh represion.8 1 Prior to the Conference, States

had come to recognize that requiring irregulars using guerrilla

tactics to distinguish themselves at all times, even in territories

controlled by their adversaries, was suicidal. As stated by

Colonel Solf:

The task of the 1q74-M977 Diplomatic Conference
was to arrive at a balance which would relax the
rigid requirements of the Hague and Geneva Standard

sufficiently to provide guerrillas a possibility of
attaining privileged combatant status without exposing
the forces fighting them to danger inherent in the use
of civilian disguise in order to achieve surprise. The

achievement of such a balance and reconciliation of
conflicting positions was one of the most difficult and

prolonged negotiations of the Conference. 8 2

Bearing in mind that the liberation movements had a voice but no

vote, they had little or no control over the outcome of the

negotiatons. What they were offered in the end by the adopted

rules was a reasonable opportunity to comply with rules of

armed conflict.

Second, the rules regarding distinguishing combatants from

civilians do not permit terrorist acts, As has been discussed,

terrorist acts are prohibited by the Protocols. Pretending to be

a civilian and shooting at the last moment is not allowed. Even

the granting of combatant protections equivalent to prisoner of

war status, when such status is forfeited because of a violation,

is not without precedent, According to Mr. Gasser:

The new law on the status of combatants bears

all the signs of a compromise. And indeed it was: the
final text was negotiated by the American and
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Vietnamese delegations, both of whom knew what they

were talking about, the experience of the Vietnam War

still being fresh in their minds. During the war in
Vietnam, members of Vietcong guerrilla units who were

c;aptured while actually engaged in combat ("carrying
arms openly") were treated by the U.S. Military
Assistance Command as prisoners of war (but not

granted POW siatut,), whereas a Vietcong who had

committed an act of terrorism did not receive that
treatment, In a nutshell, that practice is identical

with what is required by Protocol I, and the new rules

thus go no further than American practice in

Vietnam.
8 3

Weighing the arguments for and against Protocol l's

provisions on wars of national liberation and rules on

distinguishinq combatants from noncombatants, in light of the

ultimate goal of protecting victims armed conflicts, the scales tip

in favor of the Protocol's provisions. The arguments that

Protocol I helps terrnrists commit heinous acts are without

substance. FPerhaps the most destructive allegation is that the

rules were influenccd by terrorist groups that had no intention of

complying with the laws of armed conflict. 1his argument

smacks of a political attempt to make wars the province of the

rich and powerful (or surrogates of the rich and powerful). It

also fails to recognize the reality of the types of wars being

fought and the types of belliqerents who are fighting them.

Some objections have also been raised as to the

practicahties of using the rules in Protocol I in real situations.

The Joint Chiefs ot Staff of the United States found the rules

tuo ambiguous and complicated to use as a practical guide for

militanry operations.8 4 A study conducted by the Joint Chiefs

reached the following conclusions:
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Protocol I is militarily unacceptable for many
reasons. Amonq these are that the Protocol

unreasonably restrict5 attacks against certain objects
that traditionally have been considered legitimate

tarclets, It fails to improve substantially the

compliance and verification mechanisms of the 1949
Geneva Convention3 and eliminates an important
sanction against violations of thnne conventions

(reprisal attack., against the civiian population).8 5

These are valid considerations but not beyond solution, They

may call for unilateral understandinqs on the part of the United

Stateri consistent with the objects of the Protocol, As Colonel

Solf has suggested.

There are a number of ambiguities in Paragraph
3 of Article 44, which might result in the failure to
provide the indispensable prerequisite for acceptability

of the new rule: the prevention of the use of civilian

disguise to achieve surprise, Most of these

armbiguities, including the meaning of the critical word
"deployment" have been corrected by formal

understanding exprcssed by states at the time of
aignature or ratification. It might be well to
formulate an understanding as to what is meant by "a

military operation preparatory to an attack" and how
that is distinquished from other "military operations"
in which irregular combatants are not obliged to

distingulih themselves. 8 6

the important thing to keep in mind is that in order to gain

any benefits from the laws of armed conflict, belligerents must

comply with those laws. This, in turn, will lead to their inclusion

among the community of combatants waginc humane warfare.

And this will benefit everyone.



V[, 1HE PROTOCOLS AS CLJS-IOMARY LAW.

[ven if the United Stateb does not ratify the Protocols, they

may ,itill b6 binding, in part, as customary law. Michael J,

Matheson, the Deputy Legal Advisor for the United States

Department of State has stated that, "the United States will

consider itself legally bound by the rules contained in Protocol I

only to the extent that they reflect customary international law,

either now or as it may develop in the future." 8 7 In this regard,

the ,Joint Chiets of Staff of the United States have promulgated

a list of those provisions of Additional Protocol I that are either

part of customarty international law or which, in their opinion,

should be developed into customary international law, as

applicable in conventional armed conflicts.89 The list includes

provisions addressing means and methods of warfare and

prisoner of war status which are pertinent to this discussion.

The basic rules contained in Article 35(0) and (2), regarding

means and methods of warfare, are included on the hst. The

United States supports the principle that permissible means of

injuring the enemy are not unlimited and that parties to a

conflict not use weapons, projectiles, and materials and methods

of warfare of a nature to cause superfluous injury or

unnecessary suffering, The United States's feels, however, that

the prohibition of methods and means of warfare intended or

expected to cause widespread, long-.term and severe damage to

the natural environment, contained in Article 35(3), is too broad

and ambiguous and is not a part of customary law.8 9

Article 44 of Protocol I, regarding combatants and prisoners

ot war, was not included in the Joint Chiefs' list, The United
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States does support the principle that persons entitled to

combatant status be treated as prisoners of war in accordance

with the 1949 Geneva Conventions, as well as the principle that

combatant personnel distinguish themselves from the civilian

populations while engaged in military operations.9" According to

Mr. Matheson, this support does not amount to an endorsement of

the Protocol I provisions;

These statements are, of course, related to but

different from the content of Articles 44 and 45 (of
Protocol I), which relax the requirements of the Fourth

[sic) Geneva Convention concerning prisoner of war
treatment for irregulars., and, in particular, include a

special dispensation allowing individuals who are said
to be unable to observe this rule in some
circumstances to retain combatant status, if they

carry their arms openly during engagements and
deployments preceding the launching of attacks.
(T)he executive branch regards this provision as highly

undesirable and potentially dangerous to the civilian

population and of course does not recognize it as
customary law or deserving of such status, It
probably goes without saying that we likewise do not

favor the provision of Article 1(4) of Protocol I
concerning wars of national liberation and do not

support it as customary law. 91

The United States does, however, support the principles

contained in Article 45 of Protocol I that, (1) should anq doubt

arise as to whether a person is entitled to combatant status,

such person given that status until his status has been

determined by a competent tribunal and (2) if a person who has

fallen into the power of an adversary is not held as a prisoner

of war and is to be tried for an offense arising out of the

hostilities, such person should have the right to assert
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entitlement to prisoner of war status before a judicial tribunal

and to have that question adjudicated. 9

The Joint Chiefs' hst also includes Article 45 dealing with

protection of persons who have taken part in the hostilities;

Article 51(2), dealing with protection of the civilian population;

Article 52() and (2), dealing with general protection of civilian

objects, except for the reference to "reprisals"; Article 57(0),

(2(c)), (4), and (5), dealing with precautions in attack; Articles 59

and 60, dealing with undefended localities and demilitari2ed zones;

and the fundamental guarantees contained in Article 75. In

addition, although not contained in the Joint Chiefs' list, the

United States supports the principles that combatants not kill,

injure, or capture enemy personnel bL resort to perfidy. 9 3

To become a part of customary international law, a

conventional rule must be supported by State practice combined

with ol0,2JO .is. which is the requirement that governments

consistently behave in a certain way with the belief that this

practice is rendered obligatory by the existence of the rule of

law. While advocating adherence to many of the rules in Protocol

I that are useful in the fight against terrorist acts, at present,

it appears unlikely that the United States will publicly adopt the

new rules regarding the carrying of arms openly, Actual practice

regarding these rules however, may provide sufficient evidence of

acquiescence to bring these rules within the ambit of customary

international law. The United States may find it necessary, as it

did during the Vietnam conflit, to treat captured irregulars as

privileged combutants based upon the nature of their conduct

prior to capture, in order to ensure reciprocal treatment for

captured J.S. combatants.
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VII. USING THE PROTOCoLS TO COMD3AT TERRORISM,

1he question has been asked whether the laws of armed

conflict should apply to terrorists. In response to this question

Professor Alfred P. Rubin has stated:

Although those condemning terrorism normally say
they are condemning deeds, not mere thoughts, when
asked to specify which deeds constitute terrorism, the
deeds either look very much like a short list of some
war crimes, i.e., targeting the civilian population as
such or use of indiscriminate weapons, or deeds that
would be consistent with the laws of war but
performed by a person or group to which the legal
category of combatant is denied, ... as soon as the

activities of any armed group reach the level at which
the laws of war should apply, those laws must apply
even if the enemy army is called "terrorist" or
engages in acts which violate the laws of war. 9 4

The point is that the circumstances of the conflict should

determine whether the laws of armed conflict should apply and

not the labels placed on the participants. By defining belligerents

as either combatants or criminals, and having a regime that will

do that, the definitional crack that tends to swallow terrorist

acts would disappear since terrorist acts will be condemned by

both the laws of armed conflict and by local criminal laws. No

"freedom fighter" could commit an act of terrorism without

violating some law. As stated by Professor Mallson, '"()t is

very important that all combatants who exist dte ,'i=;t, be

brought with the legal system." 9 5  This comment is significant

considering modern methods of wartare. Guerrilla war is a

tactic that is not likely to be abandoned. Even the United State,



has trained ",pecial forces" proficient in the conduct of

unconventional operations, including guerrilla tactics. Some

resistance forces are composed entirely of irregular fighters,

nce they are involved in armed conflict why not bring them into

the legal systern that regulates armed conflicts. Of course, it

will be necessarg to offer them some type of inducements to

encourage their compliance with the laws of armed conflict.

Affording them the benefits of the laws of armed conflict,

including status as a privileged combatant and prisoner of war

status if captured, would provide such inducements. Protocol I,

by its terms, accomplishes this task and should be allowed to

work always bearing in mind that its benefits are contingent on

compliance with its rules.

As previously stated, the United States has rejected the law

of armed conflict approach of combatting terrorism in favor of a

iaw enforcement approach. As described by Lieutenant Colonel (Lt

Col) Richard J. Erickson, an Air Force officer who spent a year

as a Research Fellow at the Airpower Research Institute studying

terr orism:

The law enforcement approach considers
international terrorism as primarily a civil police

responsibility. The objective is to deter and, failing

that, to successfullN manage terrorist incidents through

arrest, prosecution, and imprisonment. Consequently,
this approach seeks to improve law enforcement by
promoting international agreement and cooperation
among nations. Outlawing terrorism- --making it a

universal international crime like piracy or slave
trading--is the ideal, For the present, states have

emphasized negotiating new treaties to define specific
terrorist acts as crimes. Conventions on aerial
hijacking, letter bombs, and attacks on protected
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persons siuch as diplomats are examples. Information
exchange and judicial cooperation are essential
ingredients of this approach. Nations have focused

their attention on extradition agreements and on

redefining narrowly the political offense escape clause.

"rerrorists are viewed as ordinary criminals not

engaging in warlike or combatant activity, In

exceptional circumstances when the use of military

force abroad is required, it occurs in the context of a

response to a peacetime crisis.9 6

The key to the law enforcement approach is jurisdiction.

The injured State wants to proacute the alleged offender or

make sure he or 3he is prosecuted by some other State having

the power to do so. Often the offense is committed beyond the

borders of the injured State and the alleged offender is located

or in the custody of another State. The cooperation of the other

State is required for a prosecution to take place. But this State

may have its own ideas about whether the alleged offender should

be prosecuted, The success of the injured State in obtaining such

cooperation will determine the success of the law enforcement

approach. The discussion will now focus on U.S. counterterrorism

policy and the law enforcement approach to combatting terrorist

acts.

VIYI, U.S. COUNTERTFRRORISM POLICY.

A. General Policy.

According to the Bureau of Public Affairs, Department of

State, U.S, counterterrorism policy has three main elements:

irst, we maKe no concessions to terrorists

holding official or private American citizens hostage.

Specifically, we will not pay ransom, release prisoners,
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or change our policies in response to terrorist
demands. At the same time, without making

concessions, the U.S. Government will make every
effort, including contact with the captors or their
representatives, to obtain the release of hostages.

Second, we work with other countries to put
pre-ssure on the countries that support terrorism to
persuade them that such support is not cost free.
Among such countries are Iran, Libya, Syria, Cuba,
South Yemen, and North Korea. These countries help

terrorists by providing training, money, weapons,

travel and identification documents, diplomatic: pouch
privileges, safe houses, and refuge. The U.S., working
with friendly countries, seeks to isolate the terrorist

countries by imposing economic, political, diplomatic,
and--if all else fails--military pressures.

Third, we cooperate with friendly countries in

developing practical measures to counter terrorism.
These measures include:

- Identifying the terrorists by name and
learning their goals, ideologies, sponsors, and areas oi

operation;

Tracking them, particularly when they

cross borders, and searching them for forged
documents, weapons, and dangerous materials;

- Apprehending, prosecuting, and punishing
terrorists. Although more needs to be done in these

areas, we are beginning to see results. More
terrorists are being caught before they can carry out

their attacks, and more terrorists are being convicted
and sentenced to stiff prison terms. Laws covering
prosecution, exchange of evidence, and extradition are.

being improved and used more frequently to punish

terroriits.97

This study will consider the third policy element which

incorporates the law enforcement approach to combatting

terrorist acts, It is interesting to note that the second policy

element includes the use of military pressures as part of the
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IJnted States' counterterrorism policy. Usng the military outside

of U.-S. territory wiMl bring international rules on the use of force

and the laws ot armed conflict into play. An example is the U.S.

attack on Libya in response to its alleged support of terrorists.

In furtherance of the third policy element and as part of the

Omnibus Diplomatic Security and Antiterrorism Act of 1986 (PL

99-3Mg), the United States implemented a "long arm" statute that

extends extraterritorial jurisdiction over terrorist acts abroad

against United States Nationals. 9 9 The law makes it a federal

crime to kill, attempt or conspire to kill, or to cause serious

bodily injury, to a national of the United States outside the

ter.-itory of the United States. No prosecution by the United

States may take place unless the Attorney General, or hin or her

delegate, certifies that in the judgment of the certifying official,

the offense committed was intended to coerce, intimidate, or

retaliate against a government or a civilian population.9 9 While

it appears that the United States is using the passive personality

principlelee as a basis for jurisdiction over extraterritorial

crimes, the certification criteria arguably would justify the

exercise of jurisdiction based on the protective principlet el of

jurisdiction, Whatever the basis, since the crimes are taking

place in foreign jurisdictions, some agreement with those foreign

jurisdictions must be worked out in order for the United States

to bring the perpotrators to trial. The next portion of this study

will review and comment on arrangements reached with foreign

governments to attain this goal. Subject areas of discussion will

include aviation security, extradition treaties, and other

multilateral treaties dealing with acts of terrorism to which the
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United States is a party.

B. Aviation Security,

As a consequence of the threat posed by the hijacking of

airplanes, the United States has e;njoyed some success in reaching

agreements on aviation security both at the multilateral and

bilateral levels. The international character of aviation made it

necessary to determine which State is competent to exercise

jurisdiction in cases of criminal offenses committed on board

aircraft 18 2 , the exact nature of such offenses, and procedures

for extradition from one State to another, Three multilateral

conventions were promulgated that addressed these concerns:

Convention on Offenses and Certain Other Acts
Committed on Board Aircraft (Tokyo Convention) of

September 14, 163;10 3

Convention For the Suppression of Unlawful
Seizure of Aircraft (Hague Convention) of December 16,

197094; and

Convention for the Suppression of Unlawful Acts
Against the Safety of Civil Aviation (Montreal

Convention) of September 23, 1971.195

The scope of the Tokyo Convention includes offenses against

penal law and acts which, whether or not they are offenses, may

or do jeopardize the safety of the aircraft or of persons or

property therein or which jeopardiie good order and discipline on

board the aircraft.1 0 6  In terms of jurisdiction, the State of

regcistration of the aircraft is designated as competent to

exercise jurisdiction over offenses and acts committed on board

the aircraft, not excluding antl criminal jurisdiction exercised in

nccordance with national law.J9 7  Another Contracting State,
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which is not the State of registration, is prohibited from

interfering with an aircraft in flight in order to exercise its

criminal jurisdiction on board the aircraft except when: the

offense has effect on the territory of such State; the offense

has been committed by or against a national or permanent

resident of such State; the offense )s against the security of

such State; the offense consists of a breach of any rules or

regulations relating to the flight or maneuver of aircraft in

force in such State; or the exercise of jurisdiction is necessary

to ensure the observance of any obligation of such State under a

multilateral international agreement. 1e 8 No provision of the

Tokyo Convention may be nterpreted as authori7ing or requiring

any action in respect of offenses against penal laws of a

political nature or those based on racial or religious

cliscr iminntionl e 9

In order to control an alleged offender and facilitate future

prosecution, the Toyko Convention grants broad powers to the

aircraft commander, If the aircraft commander has reasonable

grounds to believe that a person has committed, or is about to

commit, on board the aircraft, an offense or act within the scope

of the Convention, the commander may restrain, disembark, or

deliver the alleged offender to competent authorities.1 19  It, in the

aircraft commander's opinion, the act believed to have been

committed on board the aircraft is a serious offense according to

the penal law of the State of registration of the aircratt, the

aircraft commander may deliver the alleged offender to the

competent authorities of any Contracting State in the territory of

which the aircraft Inrindn. l

3£



Contracting States are r eguired to allow the commander of

an aircraft registered in another Contracting State to disembark

an alleged offenderi 1P- and must take delivery of any alleged

offender from the aircraft commander in accordance with the

Tokyo [onvention. 1 S In addition, upon being satisfied that the

circumstances so warrant, any Contracting State must take

custody or other measures to ensure the presence of ant) person

on board suspected of unlawfully committing by force or threat

thereof an act of interference., seizlure, or other wrongful

exercise of control of an aircraft in flight.114

The Contracting State to which a person is delivered or in

which the aircraft lands following an unlawful seizure must

immediately make a preliminary inquiry into the facts, If the

alleged offender has been taken into custody, the State must

notift the State of registration of the aircraft, the State of

nationality of the detained person, and any other interested State

it deems advisable, of the custody and the circumstances

warranting detention. After completing its inquiry, the State

promptly reports its findings to the States notified and indicates

whether it intends to exercise )urisdiction.115  For extradition

purposes, offenses committed on aircraft registered in a

Contracting State are treated aa if they had been committed not

only in the place in which they occurred but also in the territory

of the State of registration of the aircraft, Nothing in the Tokyo

Convention, however, creates9 an obligation to grant extradition.1 1 6

While the Toyko Convention provides a framework for

combatting acts of terrorism aboard aircraft, it also leaves

several L.rdaka in the foundation. First of all, except for crimes



relating to the unlawful sei2ure of aircraft, it fails to define

what specific offenses are. proscribed. It further excludes from

proscription "offenses against the penal laws of a political nature

or those based on racial or religious discrimination." Second,

although the Convention addresses the issue of extradition, it

neither provides procedures for accomplishing same nor makes

extradition mandatory. These cracks provide an ample lacuna

for States to justify whatever action or inaction they choose to

pursue. The goal of universal criminality of terrorist acts is

therefore not reached through the Tokyo Conventiv'r.

The Hague Convention represents significant progress

towards the goal of universal criminality although it too falls

short, The Convention specifically addresses the problem of

aerial hijacking. It makes it an offense for any person on board

an aircraft in flight to unlawfully, by force or threat thereof, or

by any other form of intimidation, seize, or exercise control of,

that aircraft, or attempt to perform any such act, or to be an

accomplice of a person who performs or attempts to perform any

such act.117 Each Contracting State also "undertakes to make

the offense punishable by severe penalties."1 18

Recognizing that jurisdiction is a prerequisite to prosecution,

each Contracting State is required to take such measures as may

be necessary to establish its jurisdiction over the offense and

any other act of violence against passengers or crew committed

by the alleger4 offender in connection with the offense, in the

following cases; (1) when the offense is committed on board an

aircraft registered in that State; (2) when the aircraft on board

which the offense is committed lands in its territory with the

alleged offender still on board; and (3) when the offense is
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committed on board an aircraft leased without crew to a lessee

who hats his principal place of business or, if the lessee has no

such place of business, his permanent residence, in that State.1 1 9

In addition, each Contracting State is obliged to establsh

jurisdiction over the offense in cases where the alleged offer,'er

is present in its territory it does not extradite him or her to

another Contracting State, as mentioned above, having jurisdiction

over the offense. 11" The Convention does not exclude any

criminal jurisdiction exercised in accordance with national law so

a State remains free to exercise jurisdiction on that basis.12-

These rules create a situation where many States with

different attitudes and interests may have jurisdiction over a

particular act of hijacking. While this makes the possibility of

prosecution more likely because there are fewer places for an

alleged offender to avoid jurisdiction, it also makes it easier for

the alleged offender to find refuge n a State with jurisdiction

that is sympathetic to his or her cause and will grant asylum.

Any Contracting State in the territory of which an alleged

offender is present must take him or her into custody or take

other measures to ensure his or her presence, and immediately

make a preliminary inquiry into the facts, Persons in custody

may communicate immediately with the nearest appropriate

representative of the State of their nationality. The State of

registration of the aircraft, the State of the lessee's principal

place of business or permanent residence, the State of nationality

of the detained person, and, if considered advisable, any other

interested States, must be immediately notified of the fact that

such person is in custody and of the circumstances which
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warrant his or her detention. These States must also be

promptly informed of the findings of the preliminary inquiry and

whether the State making the inquiry intends to exercise

jurisdiction. 
) 2

The area of extradition is given particular attention in the

Hague Convention. The Convention seeks to establish a prosecute

or extradite formula. To that end, Article 7 of the Convention

provides:

The Contracting State in the territory of which
the alleged offender is found shall, if it does not
extradite him, be obliged, without exception
whatsoever and whether or not the offense was
committed in its territory, to submit the case to its
competent authorities for the purpose of prosecution.
Those authorities shall take their decision in the same
manner as in the case of any ordinary offense of a

serious nature under the law of that State.12 3

The following rules regarding extradition are also set out in the

Convention:

1. The offense shall be deemed to be included as
an extraditable offense in any extradition treaty
existing between Contracting States. Contracting
States undertake to include the offense as an
extraditable offense in every extradition treaty to be
concluded between them.

2. If a Contracting State which makes
extradition conditional on the existence of a treaty
receives a request for extradition from another
Contracting State with which it has no extradition
treaty, it may at its option consider this Convention
as the legal basis for extradition in respect of the
offense, Fxtradition shall be subject to the other
conditions provided by the law of the requested State.

3. Contracting States which do not make
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, b .

extradition conditional on the existence of a treaty

shall recogni2e the offense as an extraditable offense
between themselves subject to the conditions provided

by the law of the requested State.
4. The offense shall be treated, for the purpose

of extradition between Contracting States, as if it had
been committed not only in the place in which it
occurred but also in the territories of the States
required to establish their jurisdiction in accordance

with Article 4, paragraph 1.124

Whether the Hague Convention does establish a prosecute or

extradite option has been questioned. As pointed out by

Professor Diederiks-Verschoor:

In Article 8, paras. 2 & 3, it is explicitly stated

that extradition shall be 'subject to the other

conditions provided by the law of the requested State'.
The Convention, by this token, still contains no general
rule making extradition obligatory. Extradition can
only be effected in accordance with the law of the
requested state which, in turn, will reflect the rules

of any extradition treaty that state may have

concluded.1 ? 5

As will be discussed later, most extradition treaties contain a

political offense exception to the requirement to extradite.

Professor Diederiks-Verschoor further points out;

As regards offenders claiming political asylum it
should be noted that the Convention is silent on that

point, although a ban on it had been contemplated
during preliminary discussiono. Such a move would of
course have meant an encroachment on the right of
asyilum. The result now is that when it comes to
applying Article 7 much, it not all, will depend on the

impartiality and integrity of the prosecuting
authorities. Should they wish ignore theiir obligation to
either extradite or prosecute, then there it% nothing to

stop them, Herein lies the main weakness of the

41



Convention: it cannot prevent states from granting

political asylum to hijackers, if they so choose.12 6

Therefore, although the Hague Convention has gone far

towards making aerial hijacking a universal crime, extradition

remains a problem area, especially in the context of "political

crimes". Again, this problem will be discussed in more detail

later in this study.

The Montreal Convention deals with offenses that occur both

on board and outside of an aircraft. These offenses include:

performing an act of violence against a person on board an

aircraft in flight if that act is likely to endanger the safety of

that aircraft; destroying an aircraft in service or causing

damage to such an aircraft which renders it incapable of flight

or which is likely to endanger its safety in flight; placing or

causing to be placed on an aircraft in service, by any means

whatsoever, a device or substance which is likely to destroy

that aircraft, or to cause damage to it which renders it

incapable of flight, or to cause damage to it which is likely to

endanger its safety in flight; destroying or damaging air

navigation facilities or interfering with their operation, if any

such act is likely to endanger the safety of aircraft in flight; or

communicating information which a person knows to be false,

thereby endangering the safety of an aircraft in flight.1'1 7

Attempts to commit any of these offenses aend being an

accomplice of a person who commits or attempts to commit any

of them are also offenses under the Montreal Convention. 12 9

Just as in the Hague Convention, each Contracting State to

the Montreal Convention undertakes to make the offenses

mentioned above punishable by severe penalties.1 2 9 Each
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Contracting State in required to eatablbSh )urisdiction when the

offense is committed in the territory of that state; when the

uffense is committed against or on board an aircraft registered

in that state; when the aircraft on board which the offense is

committed lands in its territory with the alleged offender still on

board; and when the offense is committed against or on board an

aircraft leased without crew to a lessee who has his principal

place of business or, if the lessee has no such place of business,

his permanent residence, in that state.1 3 0

The Montreal Convention contains provisions regarding

custody of alleged offenders 131 , preliminary inquiry into the

facts1 3 P , notification of appropriate States 3 3 , extradition or

prosecution1 3 4 , and extradition procedures1 3 5 identical to the

Hague Convention, The same criticisms regarding these

provisions are applicable to both conventions.

The United States has supplemented these three multilateral

conventions with numerous bilateral agreements which also

address issue of aviation security. Most of these bilateral

agreements stipulate that the parties, in their mutual relations,

will act in conformity with the three multilateral conventions.

One would suppose that these bilateral agreements would be the

ideal place to try to address some of the deficiencies noted in

the multilateral agreementq. This, however, does not appear to

be the case.

Many of the bilateral agreements follow a model aviation

security article.1 3 6 TIhe following paragraphsn of the model

agreement are pertinent to this discussion:

(B) The parties shall provide upon reque.t all
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necessary asnistance to each other to prevent act5 of
unlawful seiaure of aircraft and other unlawful acts
against the safety of passengers, crew, aircraft,
airports and air navigation facilities and any other
threat to aviation security.

(F) When an incident or threat of an incident or
unlawful seizure of aircraft or other unlawful acts
against the safety of passengers, crew, aircraft,
airports and air navigation facilities occurs, the
parties shall assist each other by facilitating

communications and other appropriate measures
intended to terminate rapidly and safely such incident
or threat thereof.

These clauses do little to facilitate bringing the alleged

offenders to court. Again, if the State having jurisdiction and

custody fails to prosecute, the extradition process becomes the

key factor. Agreements concerning this process will now be

discussed.

C. Extradition.

Terrorist acts have not btven made crimes of universal

jurisdiction. Since such acts are often committed in territory

outside of the State seeking to prosecute their perpetrators, the

extradition process must be used to bring the alleged offenders

before the courts in the offcrdcd State. Although the extradition

process deals with crimes, it mi not a criminal procedure. It i3

an exercise of sovereign discretion. In the United States, this

discretion is exercised by the Fxecutive with a recommendation

from the courts. Since the extradition process is not a criminal

procedure, constitutional protectiont do not apply.1 3 7

There is no rule of international law requiring extradition.

The extradition process is normally accomplished through bilateral

treaties between the effected States, The United States has
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mrvany such treutics and, under current legal practice, will not

honor a request for extradition from a foreign government unless

there is a treaty or convention for extradition between the

Lnited States and the foreign government making the request 1 3 8

Extradition treaties or conventions typically contain a list of

offenses for which extradition will be granted. The crimes listed

often include acts (such as murder or assault) which are

committed by so-called terrorists. Such treaties or conventions

also contain an exception from extradition for crimes of a

political character, Since so-called terrorists often claim their

acts were committed for political reasons, interpretations of this

exception have caused major problems in extraditing such

indi v idua I.

The United States has tended to interpret the political

offense exception in a rather restrictive manner. As stated in

,2~ttcnr owt~4 UniL~f~ted-Kiflg1omn;

The Court must assess the nature of the act, the
context in which it is committed, the status of the
party committing the act, the nature of the
organization on whose behalf it is committed, and the

particularized circumstances of the place where the

act tkes place.13 9

This formulation allows the reviewing authority to make an

objective assessment of the organization to which the alleged

offender claims allegiance. As stated by the court:

(I)t would be most unwise as a matter of policy

to extend the benefit of the political offense exception
to every fanatic group or individual with loosely

defined political objectives who commit acts of
violence in the name of those so called political
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Liject ive.1. 14 0

This objective view of the political offense exception is not

shared by all States, Some States have adopted a subjective

interpretation of the political offense exception. An Italian court

defined the exception in these terms:

A subjectively political offense is therefore
characteri2ed by the nature of motive, appearing from
the offender's purpose in committing the crime, which
must go beyond the personal interests of the offender

and be concerned wholly or in part with wider
interests connected with the purpose carrying into

effect of different political ideals or theories.1 4 1

Under the subjective test, the motives of the actor will

determine whether the alleged crime was a political offense. The

State reviewing the extradition request need not agree with the

motives of the actor or of the organization for which the act

was committed in order to apply the exception to the case.

The language in the particular treaty or convention may be

critical because it may define the parameters in which the

political offense exception may operate. Some modern agreements

have limited the scope of the exception to exclude what are

believed to be terrorist acts. A primary example is the

Supplementary Extradition Treaty with The United Kingdom 1 4 2

which excludes numerous offenses from classification as political

offenses including: offenses within the scope of selected

multilateral conventions (Hague Convention for the Suppression of

Unlawful Seizure of Aircraft, Montreal Convention for the

Suppression of Unlawful Acts against the Safety of Aviation,

Convention on the Prevention and Punishment of Crimes against

Internationally Protected Persons, including Diplomatic Agents, and
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International Convention against the Iakinq of I-ostages); murder;

manslaughter; maliciously wounding or inflicting grievous bodily

harm; kidnapping, abduction, false imprisonment or unlawful

detention, including the taking of a hostage; causing or conspiring

to cause an explosion likely to endancler life or cause serious

damage to property; making or possessing of an explosive with

the intent, personally or through another person, to endanger Ife

or cause serious damage to property; possessing a firearm or

ammunition with the intent, personally or through another person,

to endanger life; using a firearm with the intent to resist or

prevent the arrest or detention of yourself or another person;

damaging property with the intent to endanger life or with

reckless disregard as to whether the life of another would

thereby be endangered; or attempting to commit any of the

foregoing offenses.14 3

Few current extradition treaties have such extensive

exceptions to the political offense exception, although the

Supplementary Treaty to the Treaty Between the United States

of America and the Federal Republic of Germany Concerning

Extradition1 4 4 is similar. Future extradition treaties will

probably at least attempt to follow these examples, Perhaps the

ultimate example of this trend is the supplemental treaty on

extradition signed by the United States and the. Kingdom of

Belgium to specifically promote the repression of terrorism.1 4 5

Among other things, this treaty provides:

Articda_2
For purposes of extradition and in spite of the political

nature of the act, any of the following offenses may,
in the discretion of the executive authority of the
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Requested State, be considered not to be a political
offense, an offense connected to a political offense, or
an offense inspired by political motives:

a) an offense for which the Contracting States
have the obligation pursuant to a multilateral
agreement to extradite the person sought or to submit
his case to the competent authorities for the purpose
of prosecution;

b) murder, voluntary manslaughter and voluntary
assault and battery inflicting serious bodily harm;

c) an offense involving kidnapping, abduction, the
taking of a hostage, or any other form of illegal
detention;

d) an offense involving the placement or use of
an explosive, incendiary or destructive device or
substance, as well as the use of automatic weapons to
the extent that they cause or are capable of causing
serious bodily harm or substantial property damage;

e) an attempt to commit one of the
above-mentioned offenses or the participation as
co-author or accomplice of a person who commits or
attempts to commit such an offense;

f) an "association of wrongdoers" formed to
commit any of the foregoing offenses under the laws
of Belgium, or a conspiracy to commit any such
offenses as provided by the laws of the United States.

ArticIe_3
None of the offenses mentioned in Article 2 ,shall be
considered to be a political offense, an offense
connected to a political offense, or an offense inspired
by political motives when:

a) it created a collective danger to the life,
physical integrity, or liberty of anyq persons; or

b) it affected a person foreign to the motives
behind it; or

c) cruel or vicious means were used; or
d) it involved the taking of a hostage,

Other current extradition treaties include exceptions to the
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political oftense exception for cr imeni atainst Heads of State and

other persons protected under international law 14 6 and nctv in

violation of multilateral treaties such as aircraft hijackingJ 4 7 ,

but most have no stated exceptions to the political offense

exception.

It is clear that even when great detail is added to the rules

regarding extradition, the State considering an extradition

request retains a great deal of discretion in deciding whether the

request for extradition should be granted. Primarily because of

this reason, the goal of mandatory prosecution or extradition has

not been achieved. A wedge, forged from political justifications

has made certain that a crack in the framework constructed to

outlaw terrorist acts remains open.

D. Other Multilateral Treaties to Combat Terrorist Acts.

Eefore concluding the discussion on law enforcement efforts

to combat terrorist acts, four other multilateral conventions to

which the United States is a party or prospective party merit

review:

Convention to Prevent and Punish the Acts of
Terrorism Taking the Form of Crimes Against Persons

and Related Extortion that are of International

Significance, February 2, 1971.148

Convention on the Prevention and Punishment of Crimes

Against Internationally Protected Persons, Including

Diplomatic Agents, December 14., 1973.149

Convention on the Physical Protection of Nuclear

Material, October 26, 1979A~
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Internation-al Convention Against the liakr, ot
H(, tage3, tDecemb~er V/, l[.-7(11.5 3

The Conventiun to Prevent and Punish the Acts of Terrorism

Taking the Form of Crimes Against Persons and Related Extortion

that are of International Significance was adopted by the Member

States of the Orqanization of American States to progressively

develop international law as regards cooperation in the

prevention and punishment of criminal acts aqainst persons

entitled to special protection under international law,15 - The

acts proscribed include kidnapping, murder, and other assaults

against the life or personal integrity of those persons to whom

the State has the duty to give special protection according to

international law, and extortion in connection with these crimes,

which are considered common crimes of international significance

regardless of motive. 15 3 When a requested extradition is declined

because the person sought is a national of the requested State,

or because of some other legal or constitutional impediment, the

requested State is obliged to submit the case to its competent

authorities for prosecution, as if the case had been committed in

its territory, and communicate the decision of those authorities

to the requesting State. 5 4 However, nothing in the Convention

can be interpreted so as to impair the right of asylum. 5 5

The Convention on the Prevention and Punishment of Crimes

Against Internationally Protected Persons, Including Diplomatic

Agents, was adopted by the United Nations General Assembly.

The Convention define, "internationally protected person" as:

(a) a Head of State, including any member of a

collegial body performing the functions of a Head of
State under the constitution of the State concerned, a
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Hew,, o1 Government or a Minister for Forelgn Atlair.%
whenever any such person is in w foreicgn State, as
well as members of his family who accompany him;

(b) any representative or officiAl of a State or
any official or other agent of an international

organi2ation of an intergovernmental character who,
at the time when and in the place where a crime
against him, his official premises, his private
accommodation or his means of transport is

committed, is entitled pursuant to international law to
special protection from any attack on his person,
freedom or dignity, as well as members of his family

forming part of his household.1 9,i

Each State Party to the Convention is required to make the

intentional commission of the following acts a crime under its

internal law and make them punishable by appropriate penalties

which take into account their grave nature:

(a) a murder, kidnapping or other attack upon
the person or liberty of an internationally protected

person;

(b) a violent attack upon the official premises,
the private accommodation or the means of transport

of an internationally protected person likely to
endanger his person or liberty;

(c) a threat to commit any such attack;
(d) an attempt to commit any such attack; and
(e) an act constituting participation as an

accomplice in any such attack.15 7

As in the aviation security agreements, the State Parties

are required to take such measures as may be necessary to

establish its jurisdiction over the crimes set forth above when:

the crime is committed in the territory of that State or on board

a ship or aircraft registered in that State; and when the alleged

offender is a national of that State the crime it committed

against an internationally protected person as defined in (this
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Cionvention) who enjoyti his titatus as such by virtue of functions

which he exercinev on behalf of that cbtate. l " Each Stnte in

likewise required to establish its jurisdiction over those crimes in

canaes where the alleged offender is present in its territory and

it does not extradite him or her to another State having

jurisdiction as outlined above.15 9

The Convention contains notification, prosecution, and

extradition provisions nearly identical to those contained in the

multilateral aviation security agreements discussed earlier in this

study. If the State Party in whose territory the alleged offender

is present does not extradite him or her, it must submit the case

to its competent authorities for the purpose of prosecution1 6 e

Again, extradition is not mandatory and the Convention does not

affect the application of Treaties on Asylum in force at the date

of its adoption.1 61

These apparently standard provisions also appear in the

Convention on the Physical Protection of Nuclear Material and the

International Convention Against the Taking of Hostages. The

former convention makes punishable the intentional commission of

the following offenses:

(a) an act without lawful authority which
constitutes the receipt, possession, use, transfer,
alteration, disposal or dispersal of nuclear material
and which causes or is likely to cause death or
serious injury to any person or substantial damage to
property;

(b) a theft or robbery of nuclear material;
(c) an emhez2lement or fraudulent obtaining of

nuclear material;
(d) an act constituting a demand for nuclear

material by threat or use of force or hy any other
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form of intimidation;
(W) a threat;

(i) to use nuclear material to cause death
or serious injury to any person or substantial property
damage, or

(ii) to commit an offense described in

subparagraph (b) in order to compel a natural or legal
person, international organi2ation or State to do or to
refrain from doing any act;

(f) an attempt to commit any offense described
in paragraphs (a), (b), or (c); and

(g) an act which constitutes participation in any

offense described in paragraphs (a) to (f). 162

The latter convention outlaws the taking of hostages. It

provides that any person who seizes or detainu and threatens to

kill, to injure or to continue to detain another person (hereinafter

referred to as the "hostage") in order to compel a third party,

namely, a State, an international intergovernmental organi2ation,

a natural or juridical person, or a group of persons, to do or

abstain from doing any act as an explicit or implicit condition for

the release of the hostage commits the offense of taking

hostages ("hostage-taking") within the meaning of this Convention.

It further provides that any person who attempts to commit an

act of hostaqe-taking, or participates as an accomplice of anyone

who commits or attempts to commit an act of hostage-taking

likewise commits an offense for the purposes of this

Convention.
J 6 3

It is interesting to note that the International Convention

Against the Taking of Hostages specifically references the Geneva

Conventions and the Protocols Additional to those Conventions. It

pr ovides:

In so far as the Geneva Conventions of 149 for
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the protection of war victims or the Protocols

Additional to those Conventions are applicable to a
particular act of hostage-taking, and in so far as

States Parties to this Convention are bound under

those conventions to prosecute or hand over the

hoetage-taker, the present Convention shall not apply

to an act of hostage-taking committed in the course of

armed conflicts as defined in the Geneva Conventions

of 1949 and the Protocols thereto, including armed

conflicts mentioned in article 1, paragraph 4, Additional

Protocol I of 1977, in which peoples are fighting

against colonial domination and alien occupation and

against racist regimes in the exercise of their right of

self-determination, as enshrined in the Charter of the

United Nations and the Declaration on Principles of
International Law concerning Friendly Relations and

Co-operation among States in accordance with the

Charter of the United Nations.16 4

This provision evidences the interrelationship between the law of

armed conflict approach to terrorist acts and the law

enforcement approa(h to terrorist acts, and illustrates that the

two approaches can work together.

In summary, the law enforcement approach uses agreementa,

both bilateral and multilateral to define specific offenses and

provide for their prosecution by an appropriate party. Since the

alleged offender is often located in a territor4 outside of the

State seeking to prosecute, the ability to extradite the alleged

offender becomes a key factor. Despite attempts to create a

rule of prosecute or extradite, the political offense exception to

extradition proceedings has prevented this goal from coming to

fruition. The law enforcement approach has failed therefore to

make terrorist acts crimes of universal condemnation.
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IX. LAW iF ARMED COUNFIICT VS. LAW FNFODIkFMk'Nr A
COMPARISON.

The law of armed conflict anproach and the law

enforcement approach to combatting terrorism can be compared

in terms of scope of application, method of dealing with terrorist

acts, and probable effectiveness of that method. Lt Col Erickson

developed a chart (see Appendix E) as a means of summarizing

the differences between the law enforcement approach and the

law of armed conflict approach to combatting terrorism.1 6 5 The

findings in this chart will be used as a basis for analysis.

In terms of scope of application, the laws of armed conflict

provide a much more effective means for combatting terrorist

acts. The law enforcement approach is civil in nature, with

offenses defined under domestic laws, It is carried out by the

State's police forces and domestic courts, These bodies exercise

limited jurisdiction under international law and must rely on the

extradition process to bring alleged offenders within their control.

For the reasons previously discussed, the extradition process is

not a very reliable means accomplishing this task. Successful

extradition is dependent on application of specific treaties to the

parties involved in the particular incident. Although there are

many such treaties they have not established a system of

mandatory universal extradition mainly due to the political

offense exception and the discretion afforded the State from

which extradition is requested. Therefore the likelihood of an

alleged offender being brought to trial is diminished.

On the other hand, the law of armed conflict approach is

military in nature and is carried out on the domestic and

international level. The offenses are defined under international
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law and their jurisdiction is universal, "The scope of the law of

armed conflict approach is determined by the nature of conflict.

The rules regarding the laws (if armed conflict are so

ubiquitously binding on States, either through participation as a

Contracting Party or through application of customary

international law, that they can truly be said to be universal. In

terms of the Protocols, as of December 31, 1988, 78 States were

parties to Protocol I and 69 to Protocol I. 16 f Once the nature of

the armed conflict reaches the appropriate level, the rules apply.

Participants in the conflict who violate the rules are subject to

sanction, States having custody of alleged offenders are required

to take action or turn them over to another State seeking to

take action. Prosecution under the laws of armed conflict for

acts of terrorism is virtually assured.

The author of this study disagrees with Lt Col Erickson's

characterization regarding combatant status, Lt Col Erickson

views the combatant status of "'terrorists" as unlawful and

unprivileged. In the author's opinion the conduct and not the

status of the actor is the crucial factor. The actor may be a

privileged combatant who violates the Conventions and is

therefore subject to prosecution for that violation. No one is a

"terrorist" but anyone could commit "terrorist acts" which are

illegal under the laws of armed conflict.

Both the law of armed conflict approach and the law

enforcement approach deal with acts of terrorism in the same

manner; under both approaches such acts are criminal and

subject to sanction. The law of armed conflict approach provides

for a mandatory prosecute or extradite for prosecution action on

the part of the Contracting Parties. The law enforcement
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approach suggests a similar procedure but contains withn it a

significant loophole, the political oflense exception Efforts to

circumvent this exception have met limited success, Prosecution

or extradition is not mandatory under the law enforcement

approach and political asylum or simply inaction remain viable

alternatives for States wishing to shelter "freedom fighters",

In terms of probable etfectiveness, the law of armed

conflict approach is more effective but is limited to the

circumstances when it applies. It appears, therefore, that both

approaches are needed in order to cover the whole scope of

activity that may involve terrorist acts. In those situations

where the laws of armed conflict do not apply, application of the

law enforcement approach should be mandatory. The political

offense exception should be tied to the laws of armed conflict so

that no violation of the laws of armed conflict can fa)l into the

political exception to extradition, In this way, terrorist acts can

be made universal crimes. Also, States can use the laws of

armed conflict to combat terrorism on the international level,

especially State sponsored terrorism. This is already being done

under other justifications. Perhaps the clearest example is the

US. attack on Libya, when the use of military force was deemed

necessary to "defend" against future terrorist attacks.1 6 7

Assuming the accuracy of the facts claimed by the U.S., this

attack could be justified as a reprisal against military targets

under the laws of armed conflict, By using both approaches to

combat terrorism any gaps where offenders can find shelter from

any recourse against their illegal actions can be closed.
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X. CONCLUSION.

1 ,The United States has concludea that 1977 Geneva Protocol I

Additional to the Geneva Conventions of 12 August 1949, and

Relating to the Protection of Victims of International Armed

Conflicts legitimizes terrorist acto and should not be ratified.

This studj reaches the opposite conclusion regarding the

Protocol's treatment of terrorist acts and finds, as in the

previous law of armed conflict conventions, such acts are illegal

under the provisions of Protocol 1. This study further finds that

the law enforcement approach to combatting terrorism, an

approach favored by the United States, is an insufficient vehicle

for reaching the goal of universal condemnation of all terrorist

acts. Under the circumstances, it seems absurd to forgo a

valuable weapon in the fight against terrorism, the law of armed

conflict as developed through Protocol I, based on a politically

biased interpretation of those rules. However, using the law of

armed conflict approach alone will not provide the means for

combatting terrorist acts in all circumstances. The law

enforcement approach, tied to the law of armed conflict

approach, will provide a legal blanket that covers all situations.

Using the two approaches together is the best way to combat

terrorist acts and to bring such acts into the realm of

customary international law that will one day convert them into

crimes of universal condemnation. The United States should

reconbider its decision not to ratify Protocol I based on the its

characterization as a "pro-terrorist" treaty, and consider

ratifying it with the necessary reservations that will help clarify

its terms as a weapon in the fight against terrorism.
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THE JOINT CHIEFS OF STAFF
C? WASH4INGTON O.C. 2=1

MJCS-49-86

MEMORANDUM FOR THE DEPUTY ASSISTANT SECRETARY OF DEFENSE
(NEGOTIATIONS POLICY)

Subject: 1977 Protocols Additional to the Geneva Conventions:
Customary International Law Implications

1. Reference your request* for a definitive list of those
provisions of Additional Protocol I that are either part of
customary international law or should be developed into customary
international law; as applicable in conventional armed conflict.
The attached list is provided in response to your request.

2. The attachment does not differentiate between those parts of
the Protocol that may already be customary international law, and
those that could be supported for future incorporation into that
law through practice. If legal guidance is needed on whether a
particular rule .is legally binding on the United States, the issue
should be referred to the DOD General Counsel and the legal
advisors of the Services.

For the Joint Chiefs of Staff:

Attachment
a/s

Reference:
SDASD memorandum, 18 February 1986, 1 subject as above.

On file in Joint Secretariat

JCS 2497/32
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ATTACHMENT

Provisions in Additional Protocol I

to be Recoqnized or Supported as

Customary International Law

1. Civilian sick, wounded and medical activities: Articles 10,

12-15, and 18-20.

2. Medical aircraft: Articles 24-31, except that the duties anc

rights of medical aircraft should depend on control of the

airspace through which they fly (rather than control of the

surface over which they fly), and that US medical aircraft need

not respect a summons to land unless there is a reasonable basis

to assume that the party ordering the landing will respect the

Geneva Conventions and Articles 30 and 31 of Protocol I.

3. Missing personnel: Articles 32-34.

4. Basic Principles: Article 35, paragraphs 1 and 2.

5. Parachutists: Article 42.

6. Persons who have taken part in hostilities: Article 45.

7. Civilians: Article 51, paragraph 2; Article 52, paragraphs I

and 2 (except for the reference to "reprisals"): and Article 57,

paragraphs 1, 2(c), 4, and 5. Also, the principle embodied in

Article 28 of the Fourth Geneva Convention of 1949 may be extende

to civilians other than those who are "protected persons" under

ATTACHMENT
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that Convention.

8. Undefended localities and demilitarized zones: Articles 59

and 60.

9. Refugees: Article 73.

10. Family reunification: Article 74.

11. Fundamental guarantees: Article 75.

12. Women and children: Articles 76 and 77.

13. Evacuation of children: Article 78, subject to the sovereign

right to grant political asylum, and the need to comply with the

United Nations Protocol on the Status of Refugees.

14. Journalists: Article 79.

2 ATTACHMENT
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MODEL AVIATION SECURITY ARTICLK*

Aviation security

(A) In accordance with their rights and obligations

under international law, the parties reaffirm that their

obligation to protect, in their mutual relationship, the

security of civil aviation against acts of unlawful

interference forms an integral part of this agreement.

(B) The parties shall provide upon request all

necessary assistance to each other to prevent acts of

unlawful seizure of aircraft and other unlawful acts against

the safety of passengers, crew, aircraft, airports and air

navigation facilities and any other threat to aviation

security.

(C) The parties shall act in full conformity with the

provisions of the Convention on Offences and Certain Other

Acts Committed on Board Aircraft, signed at Tokyo on 14

September 1963, the Convention for the Suppression of Unlawful

Seizure of Aircraft, signed at The Hague on 16 December 1970

and the Convention for the Suppression of Acts Against the

Safety of Civil Aviation, signed at Montreal on 23 September
1971.

(D) The parties shall, in their mutual relations, act

in conformity with the aviation security provisions

established by the International Civil Aviation Organization

and designated as annexes to the Convention on International

Civil Aviation: they shall require that operators of aircraft

of their registry or operators who have their principal place

of business or permanent residence in their territory and the

Operators of airports in their territory act in conformity

with such aviation security provisions.

*Source: Air Transport Agrement Between the Goverment of the United
States of America and the Goverrment of the Grand Duchy of

Luxembourg (Not yet in force; Copies maintained in the files

of the Assistant Legal Adviser for Treaty Affairs, U.S.

Department of State)



(E) Each party agrees to observe the security

provisions required by the other contracting party for entry

into the territory of that other contracting party and to

take adequate measures to protect aircraft and to inspect

passengers, crew, their carry-on items as well as cargo and

aircraft stores prior to and during boarding or loading. Each

part shall also give positive consideration to any request

from the other party for special security measures to meet a

particular threat.

(F) When an incident or threat of an incident or

unlawful seizure of aircraft or other unlawful acts against

the safety of passengers, crew, aircraft, airports and air

navigation facilities occurs, the parties shall assist each

other by facilitating communications and other appropriate

measures intended to terminate rapidly and safely such

incident or threat thereof.

(G) When a party has reasonable grounds to believe

that the other party has departed from the aviation security

provisions of this article, the aeronautical authorities of

that party may request immediate consultations with the

aeronautical authorities of the other party. Failure to reach

a satisfactory agreement within 15 days from the date of

such request will constitute grounds to withhold, revoke,

limit or impose conditions on the operating authorization or

technical permission of an airline or airlines of the other

party. When required by an emergency, a party may take

interim action prior to the expiry of 15 days.
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United Kingdom, Supplementary Extradition Treaty,
June 25, 1985*

SUPPLEMENTARY EXTRADITION TREATY WITH THE
UNITED KINGDOM

THE SUPPLEMENTARY EXTRADITION TREATY BETWEEN THE
UNITED STATES OF AMERICA AND THE UNITED KINGDOM OF
GREAT BRITAIN AND NORTHERN IRELAND. WITH ANNEX.
SIGNED AT WASHINGTON ON JUNE 25. 1995

*Source: 99th Congress, Ist Session, Senate, Treaty Document No. 99-,-

C--\



SUPPLEMENTARY TrEATY CONCERNING THE EXTRADMON TREATY BE-
TWEEN THE GOVERNMENT OF THE UNITED STATES OF AMERICA AND

THE GOVERNMENT OF THE UNITED KINGDOM OF GREAT BRITAIN
AND NORTHERN IRELAND, SIGNED AT LONDON ON 8 JUNE 1972
The Government of the United States of America and the Gov-

ernment of the United Kingdom of Great Britain and Northern Ire-
land;

Desiring to make more effective the Extradition Treaty between
the Contracting Parties, signed at London on 8 June 1972 (herein-
after referred to as "the Extradition Treaty");

Have resolved to conclude a Supplementary Treaty and have
agreed as follows:

ARTICLE 1

For the purposes of the Extradition Treaty, none of the follow:
offenses shall be regarded as an offense of a political character:

(a) an offense within the scope of the Convention for the Sup-
pression of Unlawful Seizure of Aircraft, opened for signature
at The Hague on 16 D cember 1970;

(b) an offense within the scope of the Convention for the Sup-
pression of Unlawful Acts against the Safety of Civil Aviation.
opened for signature at Montreal on 23 September 1971;

(c) an offense within the scope of the Convention on the Pre-
vention and Punishment of Crimes against Internationally
Protected Persons, including Diplomatic Agents, opened for sig-
nature at New York on 14 December 1973;

(d) an offense within the scope of the International Conven-
tion against the Taking of Hostages, opened for signature at
New York on 18 December 1979;

(e) murder;
f) manslaughter;

(g) maliciously wounding or inflicting grievous bodily harm;
(h) kidnapping, abduction, false imprisonment or unlawful

detention, including the taking of a hostage;
(i) the following offenses relating to explosives:

(1) the causing of an explosion likely to endanger life or
cause serious damage to property; or

(2) conspiracy to cause such an explosion; or
(3) the making of possession of an explosive substance ty

a person who intends either himself or through another
person to endanger life or cause serious damage to proper-
ty;

0j) the following offenses relating to firearms or ammunition:
(1) the possession of a firearm or ammunition by a

person who intends either himself or through another
person to endanger life; or



(2) the use of a firearm by a person with intent to resist
or prevent the arrest or detention of himself or another
person;

fkJ damaging property with intent to endanger life or with
reckless disregard as to whether the life of another would
thereby be endangered;
d) an attempt to commit any of the foregoing offenses.

ARTICLE 2

Article V, paragraph I mb) of the Extradition Treaty is amended
to read as follows:

";b) the prosecution for the offense for which extradition is
requested has become barred by' lapse of time according to the
law of the requesting Party; or

ARTICLE 3

Article VIII. paragraph (2) of the Extradition Treaty is amended
to read as follows:

-f2) A person arrested upon such an application shall be set
at liberty upon the expiration of sixty days from the date of his
arrest if a request for his extradition shall not have been re-
ceived. This provision shall not prevent the institution of fur-
ther proceedings for the extradition of the person sought if a
request for extradition is subsequently received."

ARTICLE 4

This Supplementary Treaty shall apply to any offense committed
before or after this Supplementary Treaty enters into force, provid-
ed that this Supplementary Treaty shall not apply to an offense
committed before this Supplementary Treaty enters into force
which was not an offense under the laws of both Contracting Par-
ties at the time of its commission.

ARTICLE 5

This Supplementary Treaty shall form an integral part of the
Extradition Treaty and shall apply:

(a) in relation to the United Kingdom: to Great Britain and
Northern Ireland, the Channel Islands, the Isle of Man and the
territories for whose international relations the United King-
dom is responsible which are listed in the Annex to this Sup-
plementary Treaty;

(b) to the United States of America:
and references to the territory of a Contracting Party shall be con-
strued accordingly.

ARTICLE 6

This Supplementary Treaty shall be subject to ratification and
the instruments of ratification shall be exchanged at London as
soon as possible. It shall enter into force upon the exchange of in-
struments of ratification. It shall be subject to termination in the
same manner as the Extradition Treaty.



IN WITNESS WHEREOF, the undersigned, being duly author-
ized thereto by their respective Governments, have signed this Sup-
plementary Treaty.

DONE in duplicate at Washington this twenty-fifth day of June,
1985.

FOR THE GOVE NMENT OF THE FOR THE GOVEPAHENT OF THE

UNITED STATES OF AMERICA: UNITED XINCOON OF C RFAT

BRITAIN AHO NORTHERN
IREL AN1D:

ANNKX

Anguilla
Bermuda
British Indian Ocean Territory
British Virgin Islands
Cayman Islands
Falkland Islands
Falkland Islands Dependencies
Gibraltar
Hong Kong
Montserrat
Pitcairn, Henderson. Ducie and Oeno Islands
St. Helena
St. Helena Dependencies
The Sovereign Base Areas of Akrotiri and Dhekelia in the Island of

Cyprus
Turks and Caicos Islands

0



Appendix [D
Supplemnentary Troaty on Extradition between the Unted S)tat88 of
America and the Kinqdom of Re)qiurn to Promote the Reprewiwson of

Tor r, oris



Belgium--Supp;ementary Treaty on Extradition between

the United States of America and the Kingdom of

Belgium to Promote the Repression of Terrorism,

March 17, 1987*

SUPPLEMeNTA.Y TREATY ON EXTRADITION
BETWEEN

THE - ITTF'U STATES OF AMERICA
AND

THE tNZflM OF BELGIUM
TO PROMOT THE REPRESSION OF TERRORrSM

Tre United States of A-ri-a and the Kingdom of Bel;Ijm,

Concerned about the ir._,:; danger caused by tre increase of
t' t t sst acts,

Convinced that extraa: '. .s an effective means to comoat these
actq,

Alree to the follow.un:

*Not yet in force

Copies maintained in the f'lls of the Assistant Legal Adviser for Treaty
Affairs, U.S. Department .f StAte



Art icle 1

s Treaty sna'l only apply wnvn extradition could otherwise be

tSied pursuant to the domestic laws or other international

-1i1,ations .f tne Contracting States b-cause:

(a) the offense is a political offense, an offense connected to

political offense, or an offense inspired by political

motives! or

(n) tne offense is not a listed extraditable offense under the

terms of the extradition treaties presently in force between the

Contractinq States.

Article 2

For the purposes of extradition and in spite of th political nature

of tne act, any of the followinq offenses may, in tn- discretion of

te executive authority of the Requested State. nc considered not to

a political offense, an offense connected to a political offense.

-r an offense inspired by political motives:

a. an offense for which the Contractinq Statoc hav the

colination pu.suant to a multilateral aqreement to

extradite the person sought or to submit his case to the

competent authorities for the purposp of prosecution.

o1  Turler, voluntary manslaughter and voluntary assault and

oatt-ry inflicting serious bodily harm!



c) an offense involving kidnapping, abduction, the taking of a

hostage, or any other form of illegal detention:

d) an offense involving the placement or use of an explosive.

incendiary or destructive device or substance, as well as

the use of automatic weapons to the extent that they cause

or are capable of causing serious bodily harm or

substantial property damage:

e) an attempt to commit one of the above-mentioned offenses or

the participation as co-author or accomplice of a person

who commits or attempts to commit such an offense:

f) an "association of wrongdoers" formed to commit any of the

foregoing offenses under the laws of Belgium. or a

conspiracy to commit any such offenses as provided by the

laws in the United States.

Article 3

None of the offenses mentioned in Article 2 shall be considered to

be a political offense, an offense connected to a political offense,

or an offense inspired by political motives when:

a) it created a collective danger to the life, physical

integrity, or liberty of any persons: or

0) it affected a person foreign to the motives behind it: or



C) cruel or vicious means were usedw or

d) it involved tne taking of a hostage.

Article 4

f he offense for wnich extradition is requested is punishable by

jeatn in the Requestinq State, and if in respect of such offense the

ceatn penalty is not provided for by the Requested State or is not

normally carried out by it, extradition may be refused, unless tho

Requesting State gives such assurances as the Requested State

considers sufficient that the death penalty will not be carried out.

Article 5

Notwitnstanding the provisions of the present Treaty. the executive

authority of the Requested State may refuse extradition for

humanitarian reasons puhsuant to its domestic law.

Article 6

To the extent necessary, all offenses listed in Article 2 are hereby

added to the listed extraditable offenses in the extradit'on

treaties presently in force between the Contracting States.



Article 7

1. This treaty shall be subject to ratification. The instruments

of ratification snall be exchanged at Brussels as soon as possible.

2. This Treaty shall enter into force on the first day of the

second month after the exchange of instruments of ratification.

Article 8

Either Contracting State may terminate this Treaty by giving

written notice to the other Contracting State. This termination

shall be effective six months after the date of such notice.

IN WITNESS WHEREOF, the undersigned, being duly authorized for

this purpose, have signed this Treaty.

DONE at Washington, in duplicate, this J day

of Ptarc.) , 1981 in the English, French and Dutch languages,

all three texts being equally authentic.

FOR THE UNITED STATES FOR THE KINGDOM

OF AMERICA: OF BELGIUM



Appendix F

Lt Col Erickson's Chart Comparing the Law Enforcement Approach

to the Law of Armed Conflict Approach



Law Enforcement Law of ArmedTrait Approach Conflict Approach

Basic thrust of
approach: Civil Military

Whose primary
resporsibility: Police Armed force-

View of terrorism
L wliat ]id 1of U1lav;f ul
aztivity: Outlaw combat

Coribatant status Unlawful and
of terrorist:; (none) unprivileged

Treatment of
terrorist: Criminal Criminal

Objective of Arrest, prosecute Defeat, p .,-authorities: and, imprison secute, and
imprison

.Offenses, where Primarily domestic Primarily inter-
defined: law national law

APplicability of
treaty law defin-
ing of fenses: Limited Universal

Applicability of
extradition law: Limited Universal

Who tries: Domestic courts Almost always
domestic courts
(international
courts could)

Context of armed
force response: Peacetime crisis Armed conflict

Initial decision (Rules contained in chapters 4-6 are
to use force (go/ the same for both approaches. May be
no go rules): easier for LOAC approach to meet the

a conditions of the rules.)

Subsequent decisions Some law of armed All law of
on use of force conflict rules armed conflict(rules governing apply. Geneva rules apply
conduct of military Conventions do not including
operation): apply. Geneva

Corwcnt ions.



Appfnd-ix F

fltatu.s Parti4 to ttbe Protocola of 8 June 1977
as of 31 D~ecember M~f88



States party to the Protocols of 8 June 1977

as at 31 December 1988

Below we give the lists, drawn up in chronological order as at
31 December 1988, of all the States party to Protocols I and II additional
to the Geneva Conventions of 12 August 1949, adopted on 8 June 1977.

The names of the States are shown in abbreviated form, the number-
ing of States party to the Protocols has been divided into two columns.
the first for States party to Protocol I, the second for those party to
Protocol II.

The third column indicates the form of official act received by the
depositary. the Swiss Federal Council: R = ratification, A = accession.

The fourth column indicates whether the ratification or accession
was accompanied by any reservations or declarations (using the State's
own designation thereof). It also indicates by the abbreviation "Int.
Commission" whether the State concerned has accepted the compe-
tence of the International Fact-Finding Commission by making the
declaration provided for in Art. 90, para. 2 of Protocol I.

PROTOCOL OFFICIAL DATE TYPE OF ACT

1 I1 OF REGISTRATION RECEIVED REMARKS

1978

1 1 Ghana 28 February R
2 2 Libya 7June A

Date of entry into force of the Protocols: 7 December 178
3 3 El Salvador 23 November R

1979

4 4 Ecuador 10 April R
5 5 Jordan I May R
6 0 Botswana 23 May A
7 Cyprus I June R Protocol I onlY
8 7 Niger 8June R

76



9 8 Yugoslavia II June R Declaration
10 9 Tunisia 9 August R
11 10 Sweden 31 August R Reservation;

Int. Commission

1980

12 11 Mauritania 14 March A
13 12 Gabon 8 April A
14 13 Bahamas 10 April A

15 14 Finland 7 August R Declarations:
Int. Commission

16 15 Bangladesh 8 September A
17 16 Laos 18 November R

1981

18 Viet Nam 1 October R Protocol I only
14 17 Norway 14 December R Int. Commission

1982

20 18 Rep. of Korea 15 January R Declaration
21 19 Switzerland 17Februar% R Reservations:

Int. Commission
22 20 Mauritius 22 March A
23 Zaire 3 June A Protocol I only
24 21 Denmark 17June R Reservation:

Int. Commission
25 22 Austria 13 August R Reservations:

Int. Commission
26 23 Saint Lucia 7 October A
27 Cuba 25 November A Protocol I only

1993

28 24 Tanzania 15 Febru ary A
29 25 United Arab

Emirates ' March A Declaration
30 Mexico 11 March A Protocol I only
31 Mozambique 14 March A Protocol I only

32 26 Saint Vincent
andthe
Grenadines 8 April A

33 27 China 14 September A Reservation
34 28 Namibia* IOctober A
35 29 Congo 10 November A
36 Syria 14 November A Protocol I only:

Declaration

Instruments ofaccession deposited by the United Nations Council for Namibia.

77
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37 30 Bolivia 8 December A
38 31 Costa Rica 15 December A

1984

32 France** 24 February A Protocol I1 only
39 33 Cameroon 16 March A
40 34 Oman 29 March A Declaration
41 35 Togo 21 June R
42 36 Belize 29June A
43 37 Guinea II July A
44 38 Central African

Rep. 17July A
45 39 Western Samoa 23 August A
46 Angola 20 September A Protocol I oniy.

Declaration
47 40 Seychelles 8 November A
48 41 R%,anda 19November A

195

49 42 Kuwait 17January A
50 43 Vanuatu 28 February A
51 44 Senegal 7May R
52 45 Comoros 21 November A
53 46 Holy See 21 November R Declaration
54 47 Uruguay 13 December A
55 48 Suriname 16 December A

1986

56 49 Saint (hristo-

pher and Nevis 14 February A
57 50 Italy 27 Februar% R Declaration,:

Int. Commission
58 51 Belgium 210 May R Declarations:

lit. Commission*
59 52 Benin 28 May A
60 53 Equatorial

Guinea 24July A
61 54 Jamaica 29 July A
62 55 Antigua and

Barbuda 6 October A
63 56 Sierra Leone 21 October A
64 57 Guinca-Bissau 21 October A
65 58 Bahrain 311 October A
66 59 Argentina 26 November A Declaration%

NI Philippines II December A Protocol 11 only

** When acceding to Protocol 11. France sent a communication concerning
Protocol I.

On 27 March 1987.
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1987
67 61 Iceland 10 April R Reservation:

Int. Commission

68 62 The Netherlands 26June R Declarations:
Int. Commission

69 Saudi Arabia 21 August A Reservation
70 63 Guatemala 19 October R
71 64 BurkinaFaso 20 October R

1988

72 65 Guyana 18 January A
73 66 New Zealand 8 February R Declarations

Int. Commission
74 Dem. People's

Rep. of Korea 9 March A Protocol I only
75 Qatar 5 April A Protocol I only,

Declaration
76 67 Liberia 30 June A
77 68 Solomon Islands 19 September A
78 69 Nigeria 10 October A

On 31 December 1988. 78 States were parties to Protocol I and 69 to Protocol II.
Eleven States had accepted the competence of the International Fact-Finding

Commission.
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