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A CASE FOR CRIMINAL ENFORCEMENT OF FEDERAL ENVIRONMENTAL LAWS

vhen vyou wish to produce a result by means of an
instrument, do not allow yourself to complicate |t by
Introducing many subslidlary parts, but follow the
briefest way possible, and do not act as those who
when the do not know how to express a thing ...
. proceed by a method of clrcumlocutlon and with great -
o prolixity and confuston, -~ - ~ - e AR Comre-ss e e o =R
-Leonardo da Vinci?

INTRODUCTION AND SYNOPSIS
The result we wish to produce Is obviously Iimproved
environmental quality, perhaps even the 1lofty objective of
*productive and enjoyable harmony between man and his
environment ...."* Our Instruments, at least within the scope
of this article, are “the fine quillets of the law",® but any
logical person considering the past two decades of federal
environmental regulation and enforcement, the present
*incredibly complicated mix of environmental laws at the
national level...",* and the complicatlions imposed by
federalism® and federal facilities® wouid have to conclude that
we have certainiy failed to follow da Vinci’s admonition to
- keep It simple. This article goes one step past these
observatlions to conclude that not only have we simply failed to
keep it simple, but we have also, by deluding ourselves into
believing that the differences between civlil and criminal
enforcement are little more than mere procedural distinctions
surrounding the differing burdens of proof 7 and that criminal

enforcement Is so Inherently difficult and time consuming that
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it is not worth the trouble,® unnece%sarlly compl lcated our
federal system of environmental enfor&ement and retarded Its
maturation.” !

The wunderutillzation of avallable criminal enforcement
provisions has not gone unnoticed, at 1least from the
perspective of the efficlent utilization of legal resources,
and the Land Division of the Department of Justice has even
Issued a formal directive requiring that "[wlhen both civil
and criminal actions are possible- for a single statute, a
criminal proceeding should generally be brought and resolved
before a civil actlon,"*® unless protection of public health
or preservation of the environment necessitates injunctive

relief.*? The Environmental Protectlion Agency Is also

*asteadily fncreasing its comm! tment té\ environmental

enforcement,"*2 and statistics on enforcement agtlons show an
Increased emphagis on criminal enforcement."aQSEHt is the
purpose of this paper to provide appropriate legal and logical
foundations to support igkgjhgbséfQ;a*fhcrease in the number of
environmental cases resolved by criminal enforcement of federal
statutes and to lllustrate that because of 1its I[nherent
. simpliclty and retributive/deterrent valuef;;--crlmlnal
enforcement, particularly against responsible indlvidual s s
an essentlal tool of environmental enforcement which should

always be consldered early in the enforcement process, Toward

that endkf§e will - with the beneflt of a brief consideration of

the phllosophy of environmental enforcement and a brlef\\ﬂa
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scusslon of problems recently encountered in clivil

enforcement actlions -~ examine the hlistorical development and

the present Judlclal cl imate surrounding the criminal
enforcement provislons of the princliple federal environmental
statutes. We wlll then evaluate potential affirmative
defenses and procedural and evidentlary concerns In an effort
_to demonstrate, through comparison to civil enforcement and
analogy to enforcement under other “*general welfare statuteé?i;~
that the perceptions and legal conclusions upon' which the
preferences for civil remedies have been based are largely
llluslonary?é;g- This conclusion will be supported by
I1lustrations of three specific situations, those Involving the
“FETahlght dumpef*f;ﬁ“ the unrepentant permit holder™_ and
federally owned or operated facilitlesf§2~ln which enforcement

of federal criminal statutes is not merely the sanction of

cholce but the only effectlive sanctlon:T_qufiefs‘(Z;lc;>

N

PHILOSOPHIES OF ENVIRONMENTAL ENFORCEMENT
While no discussion of the nature of society’s actions to
solve problems, real or Iimaglned, can be complete without some
‘ understanding of the Jurlsprudentlal underpinnings of our
decision making processes, too extensive a conslideration may
destroy our focus and bog us down In the Infinitely ponderable
question of the distinction, 1f any, "between what law Is and
what 1t ought to be."2° For simplliclty we shall assume

reallistic validity of the wunderlying statutory schemes and

RSN
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1imit our philosophical Introduction to a discusslion of the
assumptions underlying conclusions about the relatlive merits

and appropriate uses of civil and crimlnal enforcement.

The Historical Perspective

The appealing simpliclity of the use of criminal sanctlions

under modern federal environmental law, speclflcally the Alr

-Ouéllty ActAof 196%.” Qés recognized as early as 1968,%* but It
was not long before commentators began to condemn the
retributive nature and the cumbersome procedural aspects of
criminal penalties and to suggest the almost exclusive use of
civil penaities instead.®** Civlil penalties were, the
commentators argued, essentlally economlc and ,therefore, better
suited to penalize undesirable actlions which were essentlially
economlic and in which the guaranteed rights of criminal
procedure were simply unnecessary baggage.#*® In the early
1970’s these essentlally practical arguments for excluslive or
nearly exclusive civil enforcement were weakened somewhat by the
unexpected effectiveness of the resurrection of the Refuse Act
of 1899.2+

The Refuse Act (actually the common name for section 13 of
the Rivers and Harbors Appropriation Act of 1899)*®, wvas
originally part of a statutory scheme {ntended to protect the
navigabllity of the nation’s waters and allow in rem actlons
for the removal of wrecks and other hazards to navigation.*<

Mlsdemeanor c¢riminal sanctions®” and reward or “qul tam”

e v P N T SRR e et . Te
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provisions®® were Included {n the act,presumably to ald In
enforcement and deter the deliberate lntroduétlon of refuse

into the navigable waters of the Unlited States, but in the late

slxtles and early seventles the mlisdemeanor criminal sanctlions
were used effectlively to punish pollution of navigable waters
by some very large Iindustrial concerns,#*” even though the
*refuse” Introduced was not a direct hazard to navigatlion.®°
At the time, commentators, principally those supporting clvil
penalties, attrlibuted the success of criminal prosecutlons under
the Refuse Act t§ the fact that no ﬁental element was required
by the statute.™? This made criminal prosecution simple but,
in their opinion, not worthy of pursuit because the penalties
under the act were not the severe economic sanctlons necessary

to deter large corporate polluters.®2

The Liberals/Utillitarlan Approach
After the early successes of criminal enforcement under
"that sparkling Innovatlon In antlpollution legislation of the
McKinley Administration,"®*® were stymied by the passage of the
Federal Water Pollution Control Act (now commonly referred to
as the Clean Water Act )>>¢ and philosophical arguments
. supporting civil enforcement for all economic legislation
Including environmental Jaws came Increasingly Into vogue,®®
criminal penalties were generally relJected as lnapproprlate
sanctions which Iinvolved unnecessary conclusions about the

morallty of conduct which was principally economic In nature.®es

S




Unfortunately for effective criminal enforcement, this
liberal/utilitarian approach to environmental enforcement, which
rejected moral Judgments assocliated wlth criminal law and
substituted for them civil determinations of wutlllity,®”
prevailed while most of the statutory and administrative

schemes for the control of alr and water pollution were

_ Ueveloped.*® Only after the great hazardous waste "scares"?®

reawakened Interest In criminal enforcement at the federal
level“® did Congress enact and -then amend The Resource
Conservation and Recovery Act, The Comprehensive Environmental
Response and Compensation Act, The Clean Water Act and The
Toxlc Substances Control Act<** to create what most wanted to
believe was a “"cradle to grave" scheme for control of toxic
substances.**

But criminal enforcement was never totally without its
champlons. One of the best demonstratlions of a consistent
political will for crimlnal enforcement of environmental
laws s the Congressicnal reaction to the Supreme Courts

formallistic resolution of a criminal prosecution under the

1970 version of The Clean Air Act. In Adamo Wrecking Co., v.

Unjted States “® the Supreme Court narrowly construed the term

‘emission standard" wunder the act thereby frustrating the
criminal prosecution of Adamo Wrecking for asbestos related
crimes.=* Congress soon thereafter amended The Clean Alr Act
to prevent such formalistic outcomes in the future.*® Congress

was apparently determined to enforce environmental statutes




through the use of criminal sanctions, and the prosecutors and
the courts eventually began to get the message.** Recent
amendments to other environmental statutes and proposed

legislation are sending the same message.

The Retributive Approach

Congress was not satisfied with merely closing loopholes
in the existing environmental statutes.*” To enhance the
pervasive scheme described above, Congress continues to fine
tune the principle environmental statutes to enhance effectlve
criminal enforcement by both substantive changes to the nature
of the crime*® and increased penaltles, particularly for repeat
of fenders.*” The extensive criminal penalties under the
Resource Conservation and Recovery Act were added by the 1984
amendment®°® and the Superfund Amendment and Reauthorization
Act of 1986.5! The criminal penalties, under the Comprehensive
Environmental Response, Compensation, and Lliability Act, for
fallure to report releases of hazardous substances were created
by the Superfund Amendment and Reauthorizatlion Act of 19862
and The Asbestos Hazard Emergency Response Act of 1986®* was
clearly an effort to get the substantial criminal enforcement
provisions of the Toxlc Substances Control Act focused on that
substance.®*

But the latest amendments to the Clean Water Act are
perhaps the pilece de resistance of criminal enforcement.®®= In

the 1987 amendments the distinction between negligent and
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knowlng violations has been made clear,®¢ crimlnal penalties

have bec.: slignificantly Increased,®” and a crime of knowing

endargerment has been added.=® The 1987 amendment also
delineates a new type of dlsposal offense by prohlbiting the
unpermitted introduction of hazardous substances or pollutants
Into sewer systems or publicly owned treatment works. This
change alone would seem at first blush to foreclose yet
another environmentally unsound method of disposing of
hazardous waste, but the new provisions contain significant
limitations. The .lntroductlon of "the pollutant or hazardous
substance” will only be punishable if the introduction *causes
the treatment works to vijolate any effluent limlitatlion or
condition in (its] ... permit."“®” While It does not take much
imagination to foresee the practical difficulties iInvolved in
Investigating and proving such an offense,*® crimlnal
enforcement efforts are already underway.4* Fortunately, other
environmental statutes do not present such problems if the
resources for adequate investigation are avallable.

From recent developments |t appears that these practical
resources will be increased. In order to implement the
extensive criminal provisions of the 1984 amendments to the
Resource Conservation and Recovery Act, The Department of
Justice has, as required by statute,®* delegated full law
enforcement authority to the Environmental Protection Agency’s
National Enforcement Investigation Center Speclal Agents,+?®

and other federal enforcement agencies have also begun to




increase criminal Investigation efforts In the environmental
area.** In order to prosecute these case effectively and
"crivey a message of serious intent to the regulated community"
the Department of Justice has created an Environmental Crimes
Section within 1ts Land and Natural Resources Division.*® Such
practical concerns are not without value to our evaluation of
the philosophlical basis of criminal enforcement. It has long
been persuasively argued that there Is no better indicator of
the true political will of a society .than the allocation of its

law enforcement assetg,<“

The Jurisprudentlal Concluslions

What 1is Iinteresting to note 1in light of this paper’s
postulate is that even though the recent amendments discussed
above have added emphasis to criminal enforcement, both the
Clean Air Act and the Clean Water Act, the principle federal
environmental statutes In effect during the perlod of criminal
enforcement’s intellectual disfavor, contained mlsdemeanor
criminal penaltlies. However, these provisions, desplite early
successes wlth prosecutions under the Clean Water Act,*” never
seemed to attract the prosecutorial Interest due them.<® The
polnt Is that: society, through 1ts recognlzed processes, had
already condemned polluting activities In violation of the
statute as criminal.=<* A person of an essentlally practical
bent might bolil down these two decades of discusslions fllled

with high sounding Jjurisprudential rhetoric and debates about




economic law to a simple fallure to enforce the retributive
provisions of the statutes on the part of those duly appointed

to do so.

As the courts have long recognized “the general
unsuitability for Jjudiclal review of agency decisions to refuse
enforcement,"”® the decision(s) not to use criminal enforcement
provisions Is more political than Jurlsprudentlal. The
relatively recent resurgence of criminal enforcement iIn what
has been described as a perlod of general derepulation of
private business (and some would say disregard for the
environmental concerns)”* may be distlillation of natural law
concepts to their wultimate logical result,”® an enlightened
utilitarianism which requires the moral behavior of the
individual, as determined by society as a whole, to preserve
the general welfare”®, or simply a political reaction to *,,,
the growth of a compelling bilpartisan public sentiment in
favor of vigorous enforcement....*”*

Whatever the philosophical basis for Increased crimlinal
enforcement, we are beginning to see that civil enforcement is
not the trouble free compliance procedure theorist have touted

' it to be,” and for unpermitted, unrepentant or federal
pol luters, civil enforcement may not provide effectlve
sanctlons. On the other hand, criminal sanctions can provide
socliety with the simple and effective enforcement tools
necessary to prove soclety’s concern to potential offenders.

This Is particularly true when criminal enforcement is the only

10
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practical sanctlon. We will lJook In detall at such cases
below, but flrst we will make a more detalled examination of
the probliems recently encountered 1in clvll enforcement under

the existing statutes by which Congress hoped to successfully

regulate all potential methods of the Introduction of

pollutants into the environment.”+

CONCERNS IN CIVIL ENFORCEMENT

We should first acknowledge that a rational and effective
regulatory scheme s essential to both civil and criminal
enforcement.”” But because we tend intuitively to assoclate
the development of a comprehensive regulatory scheme with clvil)
enforcement,”® we may overlook some of the shortcomings of

civi) enforcement.

The Limitations of Civil Enforcement
Rellance upon clivil enforcement puts the burden of
educatlion in the regulatory scheme on the government agency -
and iIts princlple, soclety - not on the regulated "persons".””
The apparent regulatory cholce between statutorlily created
~ penaltles Is really only the manifestation of the much broader
issue of who will bear the Insult of ignorance or disregard of
the law or the duly promulgated regulations which the courts
have treated as synonymous.®® There are two choices. Under an
enforcement scheme which relies on warnlings followed by

escalating civil penalties, soclety will bear the burden of

11
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pollution born of Ilgnorance, real or felgned, but when
criminal penalties are I{nvoked, the corporate and natural

persons responsible (for the corporate or governmental "person®

may act only through I[ts agents®') may be held accountable for
knowledge of and compliance with soclety’s standards.
Recognizing this apparent Inequity, proponents of civil
' enforcement _ hold up the signlflcant flnanclal penaltles.
provided by statute" as the method by which wrongs committed by
corporate and goyernmental bodies might be redregsed,®® but
such assertions may not survive closer scrutlny. As our
regulatory schemes developed It became apparent that clivll
penalties, unless they are so extensive that operation of the
regulated entity becomes economically impractical, may In
reality be more license than sanctlon.®* The characterization
of civll penalties as economic disincentives rather than legal
sanctions breaches the sea wall of practicality which holds
back a verlitable ocean of economic theory surrounding the *use
of market forces to achleve environmental goals with minimal
economic cost.*®®
We may, however, avoid a lengthy discourse on such
. theorlies by noting that the discontent with legalism which has
led some to propose or embrace complex economic theories,®+
often Ignores the facts of economic and regulatory 1ife.®” The
observation that our economy s a hybrid of many lnconsistent

economic models Is not a new one,®"® but as environmental

regulation becomes more pervasive distinctions In the manner {n

12
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which certaln groups or types of polluters react to economic

dlslincentlives willl become more and more pronounced. Some major

sources of pollution such as - prijvate and public utilitles,
federal actlvities and contractors, and soclally lmportant but
marglinally profitable high pollution Industries can not
rationally be expected to adhere to traditional economic
models, and may In fact Iignore some laws and regulations
altogether. Because we are not yet Ingenlious enough to
decipher these complex politico-economic relationships, there
is often no viable economic alternative, and some form of
“command and control* regulation would appear to be
essential.®”
In response to this diliemma Injunctive rellef and its
administrative equivalent, compliance orders, have been
created by statute and employed to ensure that corporate or
government “persons' and thelr employees comply with law or
regulation,®® regardless of economic advantage. But the use
of legal orders to compel compllance has encountered two very
signlficant problems. First, InJjunctive rellief Is not a
reallistic alternative for certaln actlivities, for example
_public utilities and certain essential functions of the federal
government,”* and second, efforts to obtain Injunctive relief
or to gain approval of regulations which permit civil
enforcement often result in delays of several years before any
penalties are imposed.®?

Some have argued that these philosophical and practlcal

13
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drawbacks to civil enforcement are temporary, lasting only
until socletal and economlc pressures ensure voluntary
compliance®® and that they are far outwelighed by the procedural

simplicity of a clvil enforcement system In full flower.®* If

as a practlical matter this were true, perhaps criminal
penalties would not be a viable alternative, but In the civil
enforcement arena It seems that Murphy’s second law always

prevalls: "Nothling iIs ever as simple as it seems."®®

The Procedural Difficulties in Civll Enforcement
We have already noted the practical problems caused by
lengthy civil actions and the limits of reason on injunctive
relief, to these the Supreme Court In Tull v. Unjted States
has added, at least under the Clean Water Act, the procedural
burden of trial by Jury.”e It is indeed interesting to note
that avoldance of the Jury and Iits attendant procedural
difficulties was one of the early practical arguments for
preference to clivil enforcement.®” Worthy of note is the
observation that the court 1in JTull analogized to the criminal
law’s general provision for sentencing by the Jjudge to avold a
_right to trial by Jury on the amount of the civll penalty.”®
While valid criticisms of the of the civil enforcement systems
do not necessarily valldate emphasls on criminal enforcement,
the question we must answer Is this: 1If criminal and civll
enforcement are equally difficult or simple to implement should

we not chose the enforcement technique with the best deterrent

14
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potentlal? Having asked, we turn to the principle enforcement
statutes available, and examine the potentlal affirmatlive

defenses, and procedural and evidentlary concerns to determine

I1£f criminal enforcement 1Is indeed simple enough to be

worthwhile.

PRINCfPLE FEDERAL ENVIRONMENTAL STATUTES
As they have developed historlcglly the principie criminal

provislions may be divided into five categories:

1. Those designed to directly protect the safety of Individuals;
These provisions In the Resource Conservation and Recovery
Act and The Clean Water Act are commonly called knowing
endangerment provisions,®” The Clean Ailr Act, possibly
because of its technocratic approach of computerized
modeling against amblient standards as a method of
enforcement, does not contaln such a provision,*°® but the
most recent revisions proposed in Congress Include a
‘*knowing endangerment® crime.!®°?

2. Those designed too ensure compliance with an administrative

~ regulatory program;

For example, The Clean Water Act,'°Z The Clean Air Act,:°®
The Ocean Dumping Act,*°* and the Resource Conservation and
Recovery Act*°® contaln criminal provisions prohlbiting the
knowing conduct of regulated activities without a permit

and *knowing" and/or *willful® permit, and “interim

15
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status* vliolatlons.t°o« The Clean Water Act, llke its
ancestor the Refuse Act of 1899, aiso authorizes
punishment for such actjvities even if they are commjtted

through negllgence.*®”

3. Those designed to protect specific places or things;
The Endangered Speclies Act*°® prohibits the "taking® of an
endangered species or destruction of its habitat.*°” The
Prevention of Pollution From Ships Act**° will protect the
high seas  upon implementation of the International
Convention for the Prevention of Pollution from Ships
(MARPOL Protocol).*** The purpose of The Safe Drinking
Water Act ls obvious from its common name,*'* and various
other statutes protect the public land both from some uses
and users under regulations implemented by the
administering agency.**?®

4. Those designed to deal with specific hazardous substances;
The Toxlc Substances Control Act contains a provision
which prohibits acts in violatijon of administrative
regulations concerning certain substances found by the
agency or determined by Congress to be toxic.*?* The
Resource Conservation and Recovery Act requires regulatlion
of *hazardous waste."*!® The Federal Insecticide,

Funglcide and Rodenticide Act I8 focused dlrectly on

control of these substances.i!+s The Atomic Energy Act

prohibits unauthorized handl ing of radiocactive

materlials.**” Other speciflic legislation requiring
i6
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regulatlon of the disposal of "“health care facllity

waste" has been strongly supported in Congress.::®

S. Those designed to ald In enforcement;
These provisions commonly prohlblt knowlng submission of
false statements to regulatory agenclies and make crimina)
the fallure to properly maintain the records required by
law or regulation,*** and for those media 1in which
immedlate contalnment or clean up Is technologlically
possible notification of the :dlscharge or release of
certaln substances ls required.:z°
It might be argued intuitively that civil enforcement
could reach these same ends*®* but civil]l enforcement actlions
cannot benefit from the full panoply of criminal statutes.
These general federal criminal offenses sSserve two purposes.
Practically, because Juries, and perhaps even defense
lawyers,*** are more comfortable when traditlonal criminal
offenses are charged, they make prosecution simpier and,
therefore, guilty pleas are more 1lkely, but, Just as
importantly, they serve as phllosophical notice that a felony
is a felony whether Congress adopted it from the common law or
created it out of concern for modern technology as a threat to

the environment.

OTHER FEDERAL CRIMINAL STATUTES
The following general criminal statutes have been or can

concelvably be effectively utilized to simplify and improve

17




the enforcement process.

Alding and abetting another in the commission of a crimilnal
act*2® - Thls fundamental criminal statute allows partlicipants
at any stage of the environmental crime to be prosecuted as
principles even ({f thelr participation 1is not the criminal
act, 2«

False claims against the government of the Unlted
States,*?® and theft or conversion of public monies*** -- These
statutes are particularly effectlive against contractors who
file false claims for payments assoclated with the handling and
disposal of waste generated by the federal government or clean
up of hazardous waste sites under the Comprehensive
Environmental Resource and Conservation Act.:*”

Conspiracy!*® -- Almost every major criminal violatlion of
environmental laws could 1logically be the object of a
conspiracy and the offense Is often charged both to support the
presentation of the case by permitting the introduction of
evidence that might otherwise be excluded as hearsay and to
establish a story line of guilty knowledge and behavior.*=*
The offense may also be utllized to enhance punishment as
conspiracy is generally considered a separate offense.:=°

False statement 1In any proceeding before any agency or
department of the United State*®* -- false statements in civlil
enforcement proceeding would also be criminal under these
provisions,*®* and felony punishment may also be avallable.:3>

Mall and wire fraud!®* -- These statutes have been used to

18




prosecute environmental crimlnals who have systematlically
used the malls or electronic means, usually the telephone, to
arrange contracts for purportedly legal transport, treatment
or disposal of waste.:==

Obstruction of administrative proceeding*®¢ -- This
statute has obvious application to permit proceeding, but may
have increased value as hazardous waste facllities begin to face
loss of thelr Iinterim status under the Resource Conservation
and Recovery Act (LOIS) program.:®> - by

Perjury*®® -- This statute has specific application to
Judiclal actlons arising from civll enforcement or challenges
to regulations,'®” bput It Is also effective in breaking down
conspiracies to deceive grand Jjuries, which is particularly
Important in the corporate context.:<«°

Contempt of court:** -- This statute has alsc been
effectively used to assist in grand Jury investigation,*“Z but
the fact that "punishment for contempt of court and a
conviction wunder Indictment for the same acts are not within
the protection of the constitutional prohiblition against
double Jjeopardy" may make contempt proceedings particularly
' useful when the criminal act aliso violates an injunction.:*®

Federal Assimllative Crimes Act*!“** -- This statute has
limited territorial appllication, 1In that 1t applles only
to geographic areas under exclusive federal Jurisdiction, but
It does allow for the dynamic application of state law to acts

committed under such Jjurisdiction, and may, therefore, have

19
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particular application to federal employees (milltary or
civillan) who commlt environmenta)l crimes**s

In additlion to these statutes of general applicabllity two

other groups of arguably useful statutes, which would produce
two disparate groups of criminal defendants, are interesting
enough to warrant more extenslive discussion. The first of

these Is the Racketeer Influenced and Corrupt Organizatlions. Act

- —— - R T I B ey ST

;ﬁlco;.;“ Ever since control of the dlsposlilon of toxl;
waste became a major issue, there have been allegations that
"organized crime" controls and profits from the business of
hazardous waste disposal.'“*” Some formal studies indicate that
this Is not the case,**® finding instead that the “"offending
businesses . .« e demonstrated fairly Ilow organizational
complexity."*<* In either case as disposal of waste becomes a
more and more complex process!®°® racketeering prosecutlons are
certaln to be a part of the future of criminal enforcement in
the environmental area.!®!

The second group of statutes Is the Unjiform Code of
Military Justice (UCMJ).:== Under the General Article,*=®
active duty personnel are subject to trial by court-martial for
all non-caplital federal crimes, Including those acts made
criminal by the Federal Assimilative Crimes Act.:®=<
Additlonally, violations of orders concerning proper
environmental practices could result in prosecutions under
Article 92 of the code.:®S Given the fact that active duty

personne) face not two, but, three potential forums, |f

20
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prosecutorial Interest in federal faclllity compllance with
environmental laws contlnues to Increase, uniformed offenders

are not llikely to escape notlce.!S¢

STATUTORY CONSTRUCTION

Having ldentified the potentially applicable statutes we
can turn our attentlon to a generalized discussion of the
Judicial construction of environmental statutes and to what are
commonly referred -to as the eiements of the offense as they
support our thesis of the simplicity and effectiveness of

criminal enforcement.

The Scope of the Statutes
Regrettably for persuasive presentation, efforts to impose
criminal sanctions under environmental statutes which showed
much promise, beginning with the sweeping interpretation gliven
the criminal provisions of The Refuse Act,'®” have been at
times unnecessarlily compllicated by formalistic constructions of
certain provisions which 1imit the practical scope of the
statute.*="® Sometimes narrow or formalistic constructions
' of the tf!al court are later corrected by a courts of appeal.:®”
But, with the marked exception of Unjted OStates v, Adamo
Wrecking Co.,'!“® on the occasions when formalism prevalls on
appeal, it is usually directed at the application of the statute
to corporate or other "persons®" created by legal fictions.*s!

The courts have even gone so far as to suggest, as this paper
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does, the prosecution of the natural persons responsible for the
criminal violation.t*<2 If the broad interpretation given to
the term “"person" under the Resource Conservation and Recovery

Act by Unlted States v, Johpson & Towers Inc.'“® is a sign of
the legal pattern which Iis emerging, the prosecution of the

natural persons responslible for pollution wlill not face
obstacles created by narrow statutory construction. Nowhere |is
this willingness of the courts to simplify the application of
the statutes and Jeave the questions of guilt to the Jjury *+<<
more Important or apparent than 1In the articulation of the
mental element necessary for the commission of varlous

environmental crimes.

The Mental Elements Required
Both the reguirement for and the magnitude of criminal
intent required for conviction under the various environmental
acts has been a concern for nearly two decades.!*® During the
resurgence of The Refuse Act,!'*¢ commentators noted the strict
liability standard imposed by the act,**” terming enforcement
of the act the rejection of the requirement for "sclienter®, or
~a knowing act,!e® This standard was not carrled over into the
criminal provisions of the 1972 version of The Federal Water
Pollution Control Act, but the act did establish criminal
penalties for negligent vioclations,*<*® and the government
enjoyed notable success prosecuting cases under that

standard.*”° The 1987 amei:-nents to the Clean Water Act
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maintalined the neglligence standard, but, rephrased the criminal
provisions to establish separate statutory subsections for
*negligent” and "knowlng® violatlons with an attendant lncrease

Iin the severity of potential punishments for the latter,

thereby deleting the concept of "willful" violations.*”* While
"willful* and “knowing" have been held to be nearly synonymous
for purposes of public welfare statutes,*”® this change is a
sign of the developling consistency and associated simpliclity in
environmental! criminal enforcement pravisions. ’

Though the effective prosecutions of misdemeanors based on
negligence have been an Iimportant part of the history of the
Clean Water Act,*” the other principle environmental statutes
punish only a “knowing" offense.'”* Because, Congress has
not seen fit to Incorporate the negllgence standard into other
statutes,*” and because the negligence offenses under the
Clean Water Act are only misdemeanors,*”* [t is the scope of
the scienter requirement wunder the knowing standard which
serves as the major distinctlon of criminal enforcement and to
which we now turn our attention.

This Issue has best been addressed In criminal cases
enforcing the Resource Conservation and Recovery Act. Both

| Unjted States v. Johnson & Towers., Inc. and United States v,
Haves Int’), Corp, recognized the public health concerns
addressed by the Resource Conservatlon and Recovery Act, but
addressed the resolution of the issue in dlifferent ways.'”” The

apparent difficulty 1In resolving the two cases may be more
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procedural than substantive. Johngon 8& Towers Inc, sustalined
the government’s Iinterlocutory appeal of the dismissal of
three counts of the indictments againgst two natural persons:”®

after the accused corporation which employed the Individual

defendants pled gulilty, whille Havyes Int‘l., Corp. reversed
* judgments of acquittal not withstanding the Jury verdict®

under the Federal Rules of Criminal Procedure:”” In favor of
both the named corporation and individual defendants employed
by it. Because the decision In Johnson & Towers Inc. was one
of preliminary statutory Interpretation based only upon the
bare assertions contained 1in the indictment, only Haves Int‘l,
Corp, addressed directly the mental element required in the
light of evidence presented at trial.

It should be noted initlally that in the Johnson & Towers
Inc. case neither the trial court nor the Third Circult Court
of Appeals saw any legal bar to the individual defendants”
culpabllity under a theory of "alding and abetting,":®° the
corporation’s violations, but the appellate court went even
further and reversed the dismissal of the counts alleging
individual violations of the Resource Conservation and Recovery
. Act by giving a broad reading to the statutory term
‘person”.'®* The court did not need to or Intend to define the
term knowing under the statute; the dlcta focused on ensuring
that each element of ¢the allegation that the defendants "did
knowingly treat, store and dlispose of ...hazardous waste" was

subjected to the same ‘'knowlnhg" standard not on defining that
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knowing standard.!®2 Both courts of appeal relled on the same
historic interpretatlon of "knowing or knowingly" under "publlc
welfare statutes":®® establlishing regulatory programs. "{Tlhe
government need prove only knowledge of the actlons taken which
constitute the elements of the offense and not knowledge of the
statute forbidding them."t®< That both courts held that
knowledge of the permit status is necessary for the offense of
*knovingly transportlingl ... hazardous waste ... to a facillty
whlich does not have a permit“*®® 1is not surprising given both
courts recognition of the applicability of Inferences and
circumstantial evidence to proof of gullty knowledge.*®* The
court in Johnson & Towers Inc. expressed this concept in general
terms concluding that "triers of fact would have no difficulty
whatever In Iinferring knowledge on the part of those whose
business it is to know, despite their protestations to the
contrary,**®” and the court In Haves Int‘l. Inc, was even more
explliclt when It concluded that |In 1light of the statutory
record-keeping procedures necessarily assoclated with the legal
transportation of hazardous waste "proving knowledge should not

be difficult 1=

The Offense of Knowing Endangerment

It is particularly Important to note that a simllar
rationale may be applied to the "knowlng endangerment*
provisions of the Clean Water Act and the Resource Conservation

and Recovery Act.*®® It is logical to conciude that even though
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these statutes authorize severe criminal penalties (a maximum
of 15 years Imprisonment and a $250,000 fine for individuals)
the government need not show that the defendant knew the act
alleged to be criminal. The government need only show the
elements of the Ilesser offenses plus the defendants knowledge
that the act alleged placed “"another person in imminent danger
of death or serious bodily harm":”° Presumably because these
offenses are treated so severely, both acts preclude prosecution
based on allegations that the knowledge of another may be
-lmputed to the defendant, but circumstantial evidence,
including evideﬁce that defendants affirmatively shilelded
themselves from actual knowledge may be utlllzed to prove this
element.: ™!

While extensive academic discussion of the mental element
required may be an interesting exercise, it not one in which
defendants facing felony punishment are llkely to profitably
engage,*** and the real concerns may be the philosophical
questions about what ought to constitute a crime. The fact
that defendants are often convicted of both the environmental
offenses and more conventlonal crimes requiring specific intent
~ makes thls concluslon even more compelling.**® Assertions that
the defendant belleved that the requirements of the statute and
its related regulatory scheme were being satisfied are better
considered as afflrmative defenses than as mental elements of

the statute.?**
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AFFIRMATIVE DEFENSES

Afflrmative defenses may be subdivided into two types-
those based on challenges to the regulations and those based on
the conduct or actions of the defendant. As the first type of
defense is generally a preliminary question for the trial Judge

we will approach our discussion in that same sequence.

The Administrative Challenges

The common .administrative law.- challenges in .enforcement
actlons, both c¢ivil and crimlnal, may generally be divided
fnto two categorles - challenges to legislative rules, those
issued under Implied or explicit statutory authority, and
challenges to Interpretive rules, statements which advise the
publiic of the agency’s construction of the statute.?*® Though
it is generally conceded that the courts will give greater
deference to legislative rules, the difficulty lles in
establishing which is which and to what extent elther type of
rule may be challenged during the criminal enforcement
proceeding.:®*

Because all the principle environmental statutes except
_ the Toxlc Substances Control Act'®” contain similar provisions
which attempt to preciude review of agency actlions after a
relatively 1limited period of nlnety or one hundred twenty
days from lssuance of a glven regulation,'”® it would appear on
first Impression that the statutes and regulatlons create a

*now or never' system under which court challenges to
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regulations must be presented, 1f they are to be presented at
all, months or even vyears prior to any civil or criminal
enforcement action.:”” This observation is {)lustrated most
dramatically by the all Inclusive wording of the Resource
Conservation and Recovery Act and the Comprehensive
Environmental Response, Compensation, and tlablllty Act#oe
which, when viewed in the 1light of the extensive regulatory
scheme envisioned®°*! does not provide the courts with much of an
opportunity to . avoid  direct confrontation with complex
administrative law lssues in civlil enforcement actions. But as
the discussion below concludes a more rational and less
formalistic approach may be available in criminal enforcement
proceedings.

This simple approach is made possible in part by the fact
that the courts have seldom approached this issue from the
criminal defendant’s end of the bar, choosing instead to
address only lIndirectly the extent to which Congress may
constitutionally preclude review of agency rules in criminal
enforcement actions, e.g. nullify by statute any rights
defendants may have to challenge the validity of the agency

regulations under\iwhlch they are charged.2°2 Unfortunately,
as wve will see below, this approach has also bogged down
resoclution of the "review preclusjon Issue" in gquestions of
proper venue for review in civil cases?°® or formalistic

exercises in statutory construction in criminal cases.z°e

The major roadblock to a meaningful recognition of the
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existing due process limits on affirmative defense preclusion
and their effective application is the precedent established by
Yakus v. Unjted Stateg, a 1944 case in which the Supreme Court
reJected constitutional and procedural challenges to the
extensive review preclusion provisions of the Emergency Price
Control Act ralsed Dby the appeal of various criminal
convictions under the Act:’°°'*'*BeﬁaUse"Xﬁkya‘QéS”a'éilm{ﬁal"
case 1in which review of agency actlon was affirmatively
precluded, it would nicely supporf our thesis '&f we could
contend unabashedly that Yakus was decided correctly under
adninistrative law and criminal procedure. Unfortunately, the
confusion created by the case dates to the decislon itself.
Succinctly put, it was wunclear, even in 1944, whether the
decision in Yakus was a deferral to the "War Power" of Congress
or an exposition of administrative law, 2ce¢ Any protracted
discussion of the extent of the *"War Power” is obviously beyond
the scope of this paper. It suffices to say that any suspension
of procedural due process and other constitutional protection -
if Indeed review precliusion provisions operate to that end -

based on the necessities of war making are likely to be subject

- to substantial criticism.20”

Can It then be said that Yakus was/is correct as a
determination of the constitutional limits on review precliusion
when viewed, as it arguably must be, outside the light of the
exercise of the "War Power"? As the dissent of Justice Rutledge

points out |In elegant understatement, "{tlhe Idea Is entirely
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novel that regulations may have a greater Immunity to Judiclial
scrutiny than statutes have ...." 2°® This fundamental concept
of limitation on review preclusion Is so logical that it may
have motivated Congress to later amend the *“most onerous
features of the Emergency Price Control Act".Z°® Such concerns
are particulariy applicable to criminal proceeding,%*'° but it
is not difficult to concelve how the due process or even the
*taking" clauses of the fifth amendment might be used to create
similar concerns in civil proceedings under the federa)
environmental statutes.#!* As we shall see, this myriad of ways
in which the issue of review preclusion may be framed presents
the greatest difficulty in civil enforcement actions.

In Adamo Wrecking Co.. v. Unlted States the Supreme Court
recognized, sub rosa, the need for limits on review preclusion
articulated by Justice Rutledge. By substituting the Courts
definition of "emission standard" for the agency’s, the Court
accepted, though admittedly without comment, the argument
that at Jleast one of the basic requirements for valldity of
legislative rules, statutory authority, cannot be avoided by
congressional 1limits on Judiclal review. The interesting twist
~1s that a persuasive argument can be made that the rule in
questlion In Adamo Wrecking Co, was a long-standing interpretive
rule entitied to the force of law under the very exclusive
criterja also recognized by Professor Davis In his treatises on
administrative law.=*:2 Regardless of outcome of a particular

case, the fallure of the Court to recognize and to articulate
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standards for distlingulshing Dbetween interpretive and
legislative rules forms the basis for the confusion over the
place, If any, for the legislative/interpretive distinction in
determining the appropriate standard of deference to statutory
review preclusion.®:®

Perhaps because of this confusion, due process concerns
have never been ‘adequgﬁglg” quq?ssed.ff‘_‘ AJ;bqgghVCongrg§§
15 beginning to réc;gn!ze that given .the copplexlty of
environmental regﬁlations, the reiatively brief perlods provided
prior to review preclusion may not be sufficient.2!® It is
clearly not enough to simply chronologically extend the perliod
prior to preclusion. Such provisions are certainly relevant in
determining the adequacy of the opportunity to be heard, but
they cannot be considered conclusive on the adequacy of due
process.=®**« The Environmental Protectlon Agency has attempted
to avoid this Issue, by denominating its own rules as elther
interpretive or legislative. If they are recognized by the
courts, such classifications would virtually compel potential
defendants to seek review of legislative rules Immediately but
allow post- enforcement challenges to site specific or clearly
Interpretive rules.*'” While such deslgnations should be very
heipful to civil enforcement, this approach suffers from one
very serious flaw. The validity of such efforts can only be
establ ished after enforcement actions are begun.#:®

Rather than embroll ourselves In this minutia of

procedural due process under administrative law necessitated by
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civil) enforcement, it seems more efficlent to avalil ourselves of
the standards of reasonableness generally utlllized in early
criminal prosecutlions under environmental statutes®!® and later
reaffirmed, though perhaps tangentially, In United State v.

Haves Int‘l Corp,.2=2° Review preclusjon was not directly
considered in the Haves decision, but it 1is not difficult to

see concern for fundamental due process Issues of notice
disgulsed as Issues of ‘“knowledge" under the statute*#*' and
rejection of the ‘"mistake of law"” defense with- regard to
ignorance of the applicable disposal regulations. In the end
the court concluded that It was the defendant’s "business to
know" applicable reguiations and to ensure compllance.®=2 It
Is unlikely that such a clear result could be produced by a
civil enforcement action.zz=® As further evidence of this
conclusion, let us 1look more closely at other affirmative

defenses.

The Mistake of Law

How was 1 supposed to know? -- was a frequent cry of
defendants in the early days of environmental enforcement. In
. clvlil actlions Judges often mitigated what they saw as strict
liabllity statutes by awarding nominal penalties,?2¢ but under
the criminal enforcement statutes the courts, relying on

precedent established In the regulation of the transportation of

dangerous substances and other pervasively regulated
Industrles, === have generally concluded that under
32
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environmental statutes “[tlhe princlple that lgnorance of the

law Is no defense applies whether the law Is a statute or a

duly promulgated and publlished regulatlon."’g

As prosecutions based on thls principle became more
numerous, a wag, questioning the deterrent value of criminal
enforcement, declared that the prosecutions of adultery and

yiolatigns ~of'_henvlronmenta 1s§a§q§gs"nad 'thtggﬁ_tb}ggsbwlg
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common . *Enforcement 1is selective and erratic, and the
consequences often are harsh."#*2” Desplite its humorous appeal,
selective prosecution, unless it Is “"deliberately based upon an
unjustifiable standard,“#*2® g founded upon the questionable
philosophical conclusion that i{f enforcement agencies are
sufficlently derelict or if detection is particularly difficult
soclety Is somehow deprived of its right to expect compliance
with the law.22® Addlitionally, while inteilectual recognition
of the potentlal for a valld "selective prosecution" defense is
not uncommon the assertion of such clalms has historically
enjoved little practical recognition 1in the courts, especially
In felony cases.*=° Interestingly enough, a perhaps more
viable defense, "mlistake of fact," recognized in the early
. days of criminal enforcement has lately been ignored. Let us
examine the concept of mistake of fact founded In detrimental

rellance upon third parties.

The Mistake of Fact

The United States Supreme Court has recognized the
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validity of this defense. In an early Refuse Act case the
Court held that the defendant corporation had been improperly
denled its right to “present evidence 1Iin support of its claim
that 1t had been affirmatively misled [by representatives of
the Corps of Engineers) into believing that the discharges in
question were not a violation of the statute."*®* Government
attorneys are still keenly aware of this posglbl)lty.
Representatives of the Department of Justice have recently been
admonished against providing 'Ieggl advice" to potential
criminal defendants.*®2 Since claims of mistaken rellance
‘will normally be declded as questlions of fact, #** crimlnal
enforcement actions conducted with even a modicum of common
sense should not be unduly hampered.

Apparently, reliance on enforcement or permitting authority
representatives is also a problem in the civil enforcement
area, particularly when state and federal officlals are
attempting to obtain compliance from the same polluter.*®¢ But
as we shall see below, affirmative defenses, such as mistake of
fact, may arise much more subtly in civil enforcement actions
particularly when the regulatory scheme Is a very complex

one . 23S

The Speclal Defenses
In addition to the affirmative defenses discussed above,
which are generally applicable to all environmental crimes, some

special defenses appllicable to the offenses involving "knowing
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endangerment® =*< have been provided or at least hinted at by
statute . *>” While only the Resource Conservation and Recovery
Act contains all the express provisions, they are likely to be
grafted Into other statutes In the future for two reasons.
First, as we have already noted, environmental statutes seem
generally to bulld on one another,**®® and secondly, the
provisions, with two marked exceptions, appear to simply state
the obvious and relinquish refinement to case law development.
These marked exceptions warrant closer inspection. The
statutes recognlie consent of tﬁe person end;ngered as a
defense providing "the danger and the conduct charged were
reasonably foreseeable hazards of an occupation" or "medical
treatment or medical or scientific experimentation® conducted by
professionally approved methods and with the endangered
person‘’s consent.*®” The statute attempts to shift the burden
of proof, by a preponderance of the evidence, to the defendant.
The Iissue of such manjpulations of the historic reasonable
doubt standards go far beyond environmental statutes.24° ]It |s
sufficient for our purposes to note the existence and necessity
of resolution of the Iissue. The unique afflirmative defense
provisions of The Resource Conservation and Recovery Act also
Include a mention of the common law defenses under "concepts of
Justification and excuse."*4! Because this provision may
merely state the obvious, we will next consider iIn general
terms this type of defense, which the courts will likely extend

to all defendants.Z242

35




The Justification Defense

Assertions of Justificatlon or excuse as affirmative
defenses sometlimes present themselves as the concept of
supervisory llability or Iits Inverse, Innocent obedience to
instructions or orders. Obviously this sjituation immediately
presents a conflict of Interest between the employee, intent on
invoking ignorant compllance with corporate <(or federal
facility)#<®* directives, and the corporate or federa) activity
intent on avolding responsibility for the criminal acts of its
servants.#** The courts have had little patience with corporate
attempts to avold crimlnal 1llablllity through allegation of
lack of knowledge or by urging formallstic constructions of the
statutes*4® and appear Just as ready to sustain convictions
of Individuals in the managerial hierarchy, sometimes relying
on the doctrine of the "responsible corporate officer.*"*4+
Whether or not individual defendants may avall themselves of
some sort of unknowing-obedience-to-instructions defense has
been mired [n discussions of the mental element necessary to
commit speciflc offenses®**” and has not been clearly addressed
_as an affirmative defense issue. Because active duty members of
the armed forces have an affirmative legal duty to obey
presumably lawful orders, prosecution of member of the miljitary
for environmental crimes may produce a resolution of this
lssue 24®

The defense of Jjustification or excuse may also take the
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form of reliance on the natural occurrence or acts of third
parties as the actual cause of the [llegal release, discharge,
or emlssion. Such a defense is already recognized in terms of
civil llablitlty for Superfund cleanups.®*® But because It Is
often easler to convince the triers of fact to punish everyone
who had a hand 1In an illegal activity than to convince them
that blame may somehow be rationally or legally terminated,
the defense of excuse based upon the actions of third partles
is likely to be combined with the issue of causation to the
defendant’s ultimate disadvantage.*®°

There is one other circumstance, which the author hesitates
to mention given the current notoriety in the popular press of
the fallure of government employees and contractors to disclose
their actions, much less answer for them criminally, *®! that
may give rise to the "“Jjustification® defense. This concept
re Jlves around the justlificatlon for or excuse of violations of
the Jlaw committed Iin the interest of “national security.”2*®=
Considering that the Issue has not vyet been addressed by the
courts, It Is enough to note that such claims, {f they are
legally cognlzable, may be readlly asserted by many federal
' facllities and/or federal employees.#*=* However, the various
statutory provisions which permit the President to exempt
facillties which are of paramount importance to the United
States2®* may be Interpreted to condemn as crimlinal acts
decislons to ignore emission, discharge, and reporting

standards made in the lower echelons of government.

37




The Defenses in Clivll Actlons

After such a prolonged discussion, one might readily argue
that the mere existence of the concept of affirmative defenses
warrants preference for civil enforcement. Such an argument
overlooks the fact that for agency imposed penalties In a
civl) enforcement scheme, proceedings similar to a trial on the
issue of gullt or innocence, Including the concept of
affirmative defenses, are often bound together with  what Is in
effect a sentencing determination under the staéutes.”’
Those imposing civi) penalties are required to consider:

the seriousness of the violatlion(s);

the economic benefit to the violator;

the history of violatlons (if any) by the same *“person”®;

the good faith efforts of the violator to comply;

the economic impact of the penalty on the violator; and,

other matters which justice may require.2=+<

It is "not difficult to see that the affirmative defenses
discussed above pale in comparison to the complexity of this
civil scheme, particularly 1f a Jjury trial on the issue of the
imposition of penalties is required.®®” The separatlion of the
legal concepts relevant to determination of guilt integral to
criminal proceeding and perhaps to due process under Unjted
States v, Tull®®® greatly simplifles the declision making
process, but even more importantly, criminal enforcement

provides the deterrent of conviction of the Iindividual
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wrongdoer, regardless of sentence, and the potentlial for a

punishment which fits the more heinous crimes,.*s*

PROCEDURAL DIFFICULTIES AND DISTINCTIONS

The conventional wisdom has long been that the criminal
law provides Iingenious defense attorneys with rich ground for
the discovery or perhaps invention of procedural roadblocks to
effectlve enforcement of environmental statutes.2<° These
can concelvably range from preliminary challenges.to venue®<?
to collateral challenges to convictions under environmental
statutes.2<2 (One might easlily include evidentiary issues in
this category, but they have been reserved for discussion
below.) While conclusions about the complexity of criminal
enforcement may seem valid on cursory Iinspection, the
interjection of procedural issues standing alone does not
necessarily denote complexity. A review of the procedural
decisions associated with criminal enforcement may rebut hasty
conclusions and demonstrate, with the few inevitable
exceptlions, the Iinherent 1logic and simplicity of criminal

enforcement.

The Cholce Between Criminal and Civil Enforcement

Despite numerous early challenges, It s now generally
accepted that the government 1Is not required to seek civil
remedies prior to the initiation of criminal actlons under

environmental statutes.2<>® Similarly, the fact that the
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Congress ‘“created a unique slituation In which a defendant is
automatically 1lable for a clvil penalty when he follows the
only route avallable (notification) to avold criminal
prosecution "2¢+ s not a bar to criminal proceeding for
failing to report the release or for the criminal act
jtself.=2<= It Is not 8o clear to what extent criminal and
civi)l enforcement actions may proceed simultaneously,#<“ but
the fact that the regulatory scheme Is constantly being defined
by both civil and criminal actlions does not create ex post
facto definitions of criminal acts.®<”

Concerns about the coordinated preparation of civil and
criminal cases against the same defendant may be more of an
evidentliary issue than procedural oneZ¢®, but even If the
government is compelled to elect an enforcement process, nelither
form of enforcement Is necessarily preferable merely because a
cholce must be made. In short the presence of two enforcement
systems may compllicate the regulator’s decision making process,
but the parallel systems do not unduly complicate the criminal

process.

_ The Grand Jury Process

A principle procedural requirement among the "heightened
constitutional protection* afforded criminal defendants in
environmental cases 1Iis the grand Jjury process,*¢” but the
presentation of the case to the panel Is not a roadblock to

criminal enforcement; it 18 an Integral part of the trial
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preparation process in which the United States Attorney |s,
with the sanction of the courts, intimately Involved.#7° The
fallure of the grand Jjury to return an Indictment is the
exception rather than the rule.2”t Defense attorneys know
this and often permit the government to proceed on an
*information” by waiving the Iindictment,®”2 and if the
punishment for the offense can not exceed imprlsonment\for one
year (environmental statutes in this category include Clean Air
Act violations and negligent violations of the Clean Water
Act)>2”7® the government may elect this option without the
defense’s consent.*7*

There are of course pitfalls in the grand Jjury process,
and sometimes these are related to parallel civlil actions.*”®
Such problems are, however, more likely to delay rather than
prevent criminal enforcement and may be avoided altogether
under the Justice Department Guidelines discussed above.*”¢ In
summary, the grand Jury process is a constitutionally necessary
step,*”” but as an ex parte proceeding it is likely to be more
effective and less complex than extenslive civll discovery.2”®

This Is true because the grand Jury process and subsequent
‘ trial are governed in part by the federal Speedy Trial Act.2”*
While the Speedy Trial Act 1Is not the panacea Congress had
hoped for, It does help to prevent undue delay In criminal
triale,®*®° and It |is safe to conclude that criminal trials
generally move considerably faster than their civil

counterparts.
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The Post-Conviction Collateral Attack

As we have seen, historically the courts have simply
rebuffed the lnvocation of procedural devices to thwart criminal
enforcement and what might be construed as procedural burdens
have in effect been assets in the enforcement process. A
recent collateral attack on criminal enforcement based on
procedural challenges was also unsuccessful, though the
defendant corporatjon alleged everything from "technlcal
incompetence" to. "obstruction of Justice' to support Federal
Tort Claim actions based on tortuous initiation of criminal
prosecutions,.z®! These allegations appear to be more in the
nature of an affirmative defense of "selective prosecution,"2ez
but the defendant, later the plaintiff, did not raise such a
defense at the criminal trla) because of a gulilty plea. The
government, perhaps In an effort to resolve the substantive
issue, did not attempt to assert collateral estoppel, and the
Court of Appeals for the First Circuit relied on the
"discretionary function exception" to invoke sovereign immunity

and uphold dismissal of the complaint.z®»

~ EVIDENTIARY 1SSUES

Criminal enforcement actions always carry with them
concerns generated by both the exclusionary rule’s protection of
the defendants’ constitutional rights against illegal searches
and self-incrimination.*®* These concerns are magnified by the

parallel enforcement actions available wunder the principle
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environmental statutes?®® and the fact that a great deal of
the evidence In many environmental cases is collected directly
from reports and documents which potentlal defendants are

required to submit under threat of other sanctions.Z®e

The Issues In Parallel Enforcement Actlions

The courts have recognized the evidentlary lssues created
by paraliel environmental enforcement and have generally
held that, with the significant statutory exteption of
notiflicatlon information required by The Comprehensive
Environmental Response, Compensation, and Llability Act and
the spill provisions in section 311 of the Clean Water Act,2®”

evidence gathered during normal monitoring activities or during

civil proceeding may be used in criminal enforcement
efforts.=z®® Unfortunately for civil enforcement, the reverse
is not necessarily true. While there iIs no evidentlary bar to

the use of “information obtained in civil or administrative
discovery" 1in criminal enforcement "provided there was a good
faith civil basls for conducting the discovery",#®” the Federal
Rules of Criminal Procedure deny attorneys involved in civil
‘ enforcement access to records or accounts of grand Jury
proceedings, unless the court is willing, in the interest of
furthering a related Judliclial proceeding, to order the matters
released.*”° This generally requires at least one in camera
review by a federal district judge.=*!

The virtually unbridled use of statements and other
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evidence obtalned 1In c¢clvl]l proceeding for criminal enforcement
purposes s particularly noteworthy because gulidellines within
the Justice Department do not require that those Involved
in Civil enforcement glive "Miranda Warnings* to suspected
offenders,2*2 and the prerequisites necessary to obtain
warrants pursuant to a pervasive regulatory statute are not
constitutionally based and are principally determined by
the governmental agency concerned.z*2 In addition to these
sources of evidence, Dow Chemical Co. .v. Unjited States , decided
by the Supreme Court in 1986, upheld the warrantless overflight
of Dow’s well-guarded manufacturing faclility and sharply
demonstrated the inspection power of the Environmental
Protection Agency under the Clean Alr Act.#*®* When evidence can
be collected {in this manner criminal prosecution of offenses
committed within "pervasively regulated industries" is greatly

simplified.z"S

The Distinction of Substantive Concerns

No comment on evidentiary issues In environmental
enforcement would be complete without a mention of the
. Ringeimann Number,a method of Jjudging pollution by the opaclty
of smoke. Upheld by the Supreme Court as a valid basis for the
implementation of civil sanctlions by the State of Colorado,®*”<
It has long been decried by experts In the field as little
better than sniffing the air.2*” The point for our purposes |is

not the scientific validity of the test In terms of what is
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measured, that is an issue for the law makers.

The Ringelmann chart was and still |s used In a manner
which 1s, 1in practical effect, no different than determining
the amount of a pollutant or hazardous substance we will permit
to be discharged measured 1In parts per quadrillion.®”® No

doubt tomorrow’s technology will make today’s technical

wizardry look equally archaic. Or perhaps we are controlling,

as s likely to be the case with the Ringelmann Charts, the
wrong thing altogether.2®® Regardless, an enforcement scheme
should focus only on the statutory obJective. Criminal
enforcement, with its historic separation from value judgments,
is often best suited to that task, and in certain instances

criminal enforcement is the only viable sanction.

THREE EXAMPLES

Having established a framework for analysis of certain
factual sltuations, we return to three speciflic categories of
polluters which present serious challenges to enforcement
efforts and provide the best examples of the value of criminal

enforcement to achieve statutory objectives.

The Midnight Dumper®c®

From a historical perspective it appears that during the
early days of environmental enforcement most Industrial
concerns, Including some of America’s largest corporations,

were midnight dumpers in the sense that they Ignored the few
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existing restrictions and seidom considered the environmental
impact of their actions,®°! Of course, the term midnight
dumper would have to be used In an allegorical sense, because
no one pald any attention to the time of day. Prosecutions
under an emerging system of environmental regulation changed
this approach of reckless abandon and haphazard prosecution and
the first real success stories of felony criminal prosecution
under environmental statutes involved the prosecution of those,
who with more Iingenulty than regard for others,®®Z simply
ignored the requirements of the law.®®® Those of an optimistic
bent might assume that as the scheme of regulation of disposal
of substances, particularly hazardous ones, becomes more and
more pervasive,®°* potential wrong-doers would become more
sensitized to the criminality and environmental impact of their
acts and that arguably draconian measures like criminal
prosecution would no longer be necessary, but In fact the
opposite may be true.=®°=

Only one thing can truly be sald about all waste which the
body politic elects to regulate -- eventually something has to
be done with it. Even the decision to Jjust let it sit (remain,
. lie, or puddie) may now constitute a criminal act,®°¢ and with
every update of the statutory scheme, more and more individuals
are added to the 11st of potential defendants. It Is simply an
observation of human nature to conclude that as legal disposal
of waste becomes more and more expensive and difflicult, some

will attempt to avoid the law altogether.®°” These crimes,
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despite the ingenious methods by which they may be committed or
concealed, are not legally complex. The perpetrators are not
interested in understanding, complying with, or even
challenging a complex administrative scheme; they simply seek,
f{llegally of course, to avoid it altogether. For such simple
offenses with so obvious a criminal Iintent,®®® the simple
sanction of the swift Imposition of criminal penalties is the

best approach.

The Unrepentant Polluter

The genesis of this brand of crimlnal enforcement was the
recognition by those responsible for environmental protectlon,
that toleration of deliberate actions by persons conducting
regulated activities to mislead or even deliberately deceive the
Environmental Protection Agency would quickly undermine all
enforcement efforts.®°*® Some of the activities prosecuted
constituted deliberate frauds on the government and the
brashness of the criminals Is now nearly legendary,®'® but the
submission of misleading or false reports is not the only
manner in which this situation can arise.

Some activities file correct reports hoping that only
*Jawboning"®** or at worst, because of the wrong-doer’s obvious
cooperation, only minimal c¢lvil sanctions will be invoked.®!2
Why would a polluter clearly but Iillogically assume that
I1legal acts will) be lgnored simply because they are

religiously confessed? Often the unrepentant polluter rellies on
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the practical lnablility or political reluctance of the
Environmental Protection Agency to apply the civil equivalent
of the death penalty, 1l.e. a comprehensive injunction or
economic penalties so great that the polluting concern can no
longer operate or 1Is no longer competitive in the market
place.**® It Is truly a shame that the poiluter Is often
correct.

While modern proponents of criminal enforcement do not
have the death penalty at their - disposal,®'*® enforcement
efforts to evoke the substantial criminal penalties available
may be the onl§ practical method of meeting, head on, the
problems of ensuring compliance with the ever expanding
regulatory system. For example, the "Loss of Interim Status"
(LOIS) program, designed to implement the Resource Conservation
and Recovery Act, will undoubtedly produce numerous enforcement
actions as operators of designated sites promise that which
they cannot dellver.®:® As these sites close or are closed,
the "owners and operators* will no doubt attempt to convince
civll enforcement authoritles that there iIs simply nothing to
do with the waste.®!+ Criminal statutes do not, for better or
_ worse, consider such practical or economic issues, and {f we
are to place the burden of solving these problems, where it
arguably belongs, on the public and their legislative
representatives, then we must deter what has legislatively been
determined to be unacceptable conduct by use of the retributive

scheme of criminal enforcement.
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The Federal Faclilities

The States, often In the van of criminal enforcement,
have long used their ‘“police powers" for environmental
regulation,®*” but in the last two decades, Congress under
considerable political pressure and concerned by what It
considered to be "linadequate state enforcement of environmental
standards" began to enact federal statutes to improve the
environment .®*® For several years after the initial federal
laws, the states generally accepted their subordinate role of
supplying the ‘"police power" to create or enforce regulations
implementing these “commerce clause" statutes in exchange for
federal monles.='*® This system utilized under all the major
environmental statutes seemed to work well until the choices
“began to bind"®**° and the margin cost for compliance became
greater and greater. As the demands of the varlous federal
programs Increased, the states became more aggressive in their
criminal enforcement efforts.®2! It was then that the states
and the medla began to notice that despite lip service by the
Executive Branch directing compliance with all state and
‘ federal environmental laws,®22 the federal government might be
“the biggest violator"” .*=»

It is significant to note that at least in California,
which has a strong tradition of criminal enforcement,®2+
attention turned to criminal actions agalnst an agency of the

United States and the federal employee responslible for the
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actions of the agency.=®2#= In Callfornia v. Walters the
municipal attorney for the City of Los Angles attempted to
prosecute the Veterans Administration and Dr. Walters, the
administrator of the local medical center, iIn munlclipal court,
for violations of the state statutes implementing the Resource
Conservation and Recovery Act by making the improper disposal
of hazardous medical wastes a criminal act.®*¢ The complaint
relied on the walver of sovereign immunity contalined in the
Resource Conservatlion and Recovery Act.®=” :

The municipal court action did not last long, the case was
immediately removed to federal court by the defendants, not
under federal question Jjurisdiction,®*® but under provisions
of the United States Code which permit Federal Officers sued or
prosecuted for actions "under color of ... office or on account
of any right, title or authority claimed under any act of
Congress" to remove the prosecution to federal district
court.>*=" Applyling the Federal Rules of Criminal Procedure,®®°
the District Court dismissed the complaint on the grounds of
*soverelgn immunity"® without opinlon.®3? The Court of Appeals
for the Ninth Circult rejected Californla‘’s assertions that
. provisions of the act were drafted In light of the strict
construction of statutory walvers espoused by the Supreme
Court in Hancock v. Train,®®* and in a brief per curiam opinion
found no “clear Intent [(by Congress) to waive immunity from
criminal sanctions".=®3=®

Because district courts have generally followed the
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Callfornla v. Walters requirement for a clear and unamblguous
walver 6f Immunity and refused to flind such a walver even for
civil penalties or flnes,®** environmental enforcement by the
states has been effectively limited to the Ilnjunctive rellef

permitted by dicta in Caljifornja v. Walters,®®® and as we have

seen, Injunctive rellef 1Is often politically and practically
unavajlable. This 1s particularly true when concerns of
Federalism are involved.=>?+

To date administrative efforts by the Enylronmental
Protection Agency .to regulate federal facilities have not fared
much better than state criminal and c¢ivil efforts,®®” and
though a new compliance strategy has Jjust been issued,®®®
administrative enforcement without at least the reasonable
avajlability of sanctions 1Is not likely to be effective.®®*
This observation |Is particularly Important for our purposes as
civl]l enforcement |Is presently not avallable from the federal
courts either. The Justice Department has refused time and
again to bring clivil actions under the principle environmental
protection statutes against federal agenclies and facillitles,
citing the “unltary theory of the executive branch,®"®4° which
asserts that such cases are actually a suit by the government
against ltself which does not produce a "case In controversy"
required Dby the constitution to Impart Jurisdiction.®4!
Similarly, the courts have rejected "“citizen suits" by the
states as beyond the scope of the enforcement scheme

contemplated by Congress.®%*2 |[s there then no manner by which
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the law may be enforced?

Apparently Congress or at least the House Committee on
Energy and Cummerce 1Is convinced that there is not. Obviously
sincere In thelr adherence to the adage "“that the whole
Constitution has been erected upon the assumption that the King
not only Is capable of wrong, but is more likely to do wrong
than other men if he is gliven a chance,"®4® members of the
committee have introduced®¢* and the committee has favorably
reported legislation to create a "Speclal Environmental
Counsel" empowered to bring enforcement actlions against federal
facllities.®== Unfortunately, for environmental enforcement
there 1is no Iindication that such civil enforcement actions
would be any more effective or expeditious than their
counterparts directed against lJarge private corporations.
Financlal penalties directed at the facility are not likely to
strike fear in the hearts of Iirresponsible employees and
injunctive relief is also impractical. It appears that, for the
moment at least, the only way compliance by federal facilitles
may be encouraged by federal court actlon 1Is the direct
criminal prosecution of federal faclility employees and federal
contractors and their employees.®*¢ Such prosecutions are
already underway.?®*4”

It would very much appear that as a society we should want
it the other way around. We desire that our government
employees, deterred from criminal conduct by retributive

sanctions, report the potentlal for violations of the
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environmental laws to superiors sensitive to correcting the
problem. Some argue that more extensive Jjob protection for
*whistle-blowers" will resolve thlis dilemma,®**® but the
principle environmental statutes already contain pervasive
employee protection provisions.®*” Perhaps a diligent criminal
enforcement effort Is the only viable method of producing the

desired result.

CONCLUSION . : :
By now it is obvious to the reader that the three examples
of enforcement problems are merely representative. In fact the
three categories are not even mutually exclusive. For the
present federal facilities and/or their employees may enjoy at
least partial Iimmunity from sanctions which might be imposed on
other midnight dumpers or unrepentant permit holder, and the
permit holder who Is wunwilling to comply with the terms of the
legal license may turn to dellberate unlawful disposal. Nearly
all categorizations within extensive schemes of federal
regulation may be sublJected to such criticisms,®s® put discrete
categorization of wrongdoers, while helpful in understanding
‘ the desirability of a certain enforcement approach, is not
essential to effective implementation of that approach.
General characterizations are, however, valuable if they
persuade us by a demonstration of otherwise unregulated

activities to the logic of and need for a comprehensive scheme

of criminal enforcement of environmental laws regardless
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of the station of the wrongdoer. Such a comprehensive scheme
is available under existing laws. Congress has determined that

the existing environmental crimes are serlious offenses®®! and

appears ready to add other crimes to the felony category.=*==

But additional statutes and greater potential punishments are
not necessarily effective merely because they exist. If we do
not unduly burden ourselves with philosophical baggage and if
we avoid knee-jerk rejections of retributive enforcement just
because it is more difficult to .quantify Its wvalue as a
deterrent,®*== we can as a socliety effectively Iimplement
the laws we already have to protect from the few that which

belongs to all.®=4
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42 U.S.C. 8 7413Ca) (1982>, Clean Air Act; and, 42 U.S.C.
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violation (NOV)>, 42 U.S.C. § 7413¢c){1>(A) (1982), and the
Toxic Substances Control Act prohibits "knowing or willful
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182. United States v, Johnson & Towers, Inc., 741 F.2d 662, 669
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regulation may be the basis for Inferences of guilty knowledge).

184. Unjted States v. Johnson & Towers, Inc., 741 F.2d 662, 669
(3rd Cir. 1984), cert. denjed sub nom., 469 U.S5.1208 (1985).

185. 42 U.S.C. 8 6928¢(d) <(Supp. IV 1986). United States v,
JQhﬂggn__&_glgugcg*__lng&, 741 F.2d 662, 669 (3rd Cir. 1984),
cert. denied sub nom., 469 U.S.1208 (1985> , accord

Unjted
S&ALg5__xA__nggs__ln1:l4__§Q£2; 786 F.2d 1499 1503-1504 (1ith
Cir. 1986).

186. United States v. Johnson & Towers., Inc., 741 F.2d 662, 670
(3rd Cir. 1984), gg:;, denled sub nom., 469 U.S5.1208 (1985).,
and Upnited States v, Haves Int‘l, Qgcg. 786 F. 2d 1499, 1505
(i1th Cir. 1986).

187. Unjted States v, Johnson & Towers. Inc., 741 F.2d 662,
669 (3rd Cir. 1984) (quoting United States v, Int’] Mineral
and Chem. Corp,, 402 U.S. 563, 569 (1971>)> , cert. denled gub
nom., 469 U.S.1208 (1985).

188. United States v, Haves Int’l. Corp., 786 F.2d 1499, 1504
(11th Cir. 1986).

189. See supra text accompanyling notes 93-95.

190. 33 U.S.C.A. 8 1319¢c)(3)(A) (Supp. 1988), Clean Water Act
and 42 U.S.C. 8 6928(e) (Supp. IV 1986), Resource Conservation
and Recovery Act.

i91. 33 U.S.C.A. 8 1319(c)(3)(B> (Supp. 1988), Clean Water Act
and 42 U.S.C. 8 6928(f) (Supp. IV 1986), Resource Conservation
and Recovery Act.

192. Unjted States v. Cuvahoga Wrecking Corp, Et al., (D.Md.
1988)(guilty pleas, pursuant to plea bargains, by four of flve
potential co-defendants and conviction of the flifth, despite
his assertions of Iinnocent participation, for hazardous waste
violations), abstracted in 3 Nat‘l Envti. Enforcement J. 29
- (May 1988).

193. See e.q. United States v, Creer, 850 F.2d 1447 (11ith Cir.
1988) <(convict'on for 1illegal dumping of hazardous waste and
false statements), and v

Inc,, (N.D. Cal. 1987 (convictions for mall fraud and
falgsification of of emission tests in conjunction with “gray
market" automoblle modification) abstracted in 2 Nat’l Envtl.
Enforcement J. 21 (June 1987).
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194, Unjted States v, Haves Int’l. Corp., 786 F.2d 1499, 1505
(11th Cir. 1986). See also Jefferles and Stephan, Defense,
Presumptjons, and Burden of Proof In the Criminal Law, 88 Yale
L.J. 1325, 1372 (1979.

195. K. Davls, Administrative Law Text 68 5,03-5.06.

196. 2 K. Davis, Administrative Law Treatise 88 7:12-7:13 (2d
ed. 1979) (citing Report of the Attorney General’s Committee on
Administrative Procedure). Professor Davis calls this
distinction "troublesome”.

197. 15 U.S.C. B 2605(a) (1982). Even this statute contains a
very limited review precliusion provision on rule making
procedures.

198. 33 U.S.C.A. 8 1369(b)(1) (Supp. -1988), Clean Water Act, 42
U.S.C. 8 7607¢(b) (1982), Clean Air Act, 42 U.S.C. 8 6976 (Supp.
IV 1986) ,Resource Conservation and Recovery Act, and 42 U.S.C.
8 2613(a) (Supp. Iv 1986>, Comprehensive Environmental
Response, Compensation, and Liability Act. For a lengthy
discussion of these provislions prior to the 1987 amendment to
the Clean Water Act, Jlnfra note 215, see Review of Criminal
Provisions in Environmental Law: Task Force Report, 40 Bus.

v v
Law. 761 (1985) [hereinafter Task Force Reportl.
199. Task Force Report, supra note 198, at 762.

200. 42 U.S.C. § 6976 (Supp. IV 1986),Resource Conservation

and Recovery Act and 42 U.S.C. 8 9613(a) (Supp. 1V 1986),
Comprehensive Environmental Response, Compensation, and
Liablility Act.

201. Starr, supra note 11. See also, Habicht, supra note 11,
and McMurry and Ramsey, supra note 13 (all noting the
significant JIncrease in hazardous waste enforcement actions
and the complete <circle of environmental regulatory authority
established for the Environmental Protection Agency (EPA) by
the statutes as amended).

202. Barrison v. PPG Indus., 446 U.S. 578, 594 (1980) (Powell,

*J., concurring).

203. The question of the proper court and venue for judiclial
review of Environmental Protection Agency regulations has been
called "perplexling". Task Force Report, supra note 198, at
762. This description Is an wunderstatement. Luckily for
author and reader, direct conslideration of the venue issue |s
beyond the scope of this paper, but recent efforts to resolve

the Issue Iinclude amendments to the Clean Water Act [

509¢bX(3), 33 U.S.C.A. 1369(bX(3 (Supp 1988), which was

aimost Immedlately superceded by a general "lottery statute"
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for resolving venue for multlple petltions flled in various
clrcult courts of appeal, Selection of Court for Multiple
Appeals, Pub. L. No. 100-236, B8 1-3, 101 Stat. 1731-32 (1988).

204. See Adamo Wreckjng Co.. v. United States, 434 U.S. 273.
278-279 (1978). The very narrow construction of the term

"emisslon standard" under the Cilean Alr Act applled in avolding
the review preclusion Issue was the subject of considerable
Interest and congressional actlon, § 112(e)(5), 42 U.S.C. 8
7412(eX(5> (1986).

205. Yakus v, Upited States, 321 U.S. 414 (1944) (The extensive
citatlon to the Emergency Price Control Act, guoted within the

opinion would be of 1ittle modern value and is consequentiy ~

omitted.) and Adamo Wrecking Co. v. Unjted States, 434 U.S.
291, 289-291 (1978) (Powell, J., concurring).
206. Yakus v United States, 32t U. S. 414, " 460 (1944>

(Roberts, J., dissenting).

207. See P. Irons, Justice at War (1983) (a detalled treatment
of one of the most criticized exercises of the "War Power", the
relocation and punishment of Japanese-Americans during WWII),
but ¢f, Sullivan, Book Essay, 60 Notre Dame L. Rev. 237
(1984-85) (noting the slanted views contalned in the book).

208. Yakus v. Unjted States, 321 U.S. 414 (19443 (Rutledge, J.,
dissenting). See also, Bdamo Wrecking Co. V., Unjted States, 434

U.s. 279, 290-291 (1978) (Powell, J., concurring) Justice
Powell also recognized Justice Rutledge’s "eloquent® framing of
the [ssue.

209. Adamo Wreckinag Co., v. United States, 434 U.S. 273, 291-92
(1978> (Powell, J., concurring.

210. Task Force Report, supra note 198, at 761.
211, U.S. Cont. amend. V.

212. K.Davis, supra note 196 and Adamo Wreckjng Co., v, United
States: Supreme Court Limjits Scope o©of Clean Air Act Emission
- Standards, 8 Envtl. L. Rev. 895 (1978) (supporting Justice
Stevens’ dissenting view that the rule In question was a
long-standling Interpretation well within EPA’s statutory
authority?.

213. Compare General Motors v, Ruckelshaus, 724 F.2d 1561
(D.C. Cir. 1984) <(en banc). cert. denied 471 U.S. 1074 (1985)
with, Harrison v. PPa Indus.. Inc,,446 U.S. 578 (1980>. The

distinction between legislative and Interpretive rules which
would appear very relevant In divining congressional intent was
ignored by the Supreme Court.
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214. See F. Davis, c view Kk : W
and New Problems, 1981 Duke L.J. 283, 294-295.

215. See Clean Water Act § 509¢b>(1>, 33 U.S.C.A. 8 1369(b>(1)
(Supp. 1988) (extending review period under the Clean Water Act
from 90 to 120 days).

216. Task Force Report, supra note 198, at 774-7S.

217. See sypra text accompanying notes 195-196 (courts
deference to leglsiative rules). This may already be the case

under the Clean Alr Act, gee Task Force Report, supra note 188B.

218. Compare McLouth Steel Products Corp. v. Thomag, 838 F.2d
1317 (<D.C. Cir. 1988) <(holding the appllication of a "leachate
model* to be a legislative rule), with United States
Technoloaies Corp, v. EPA, 821 F.2d 7414 (D.C. Cir. 1987>(holding
the corrective action requirement to be an interpretive rule).

219, See Unjted States v, Distler, 671 F2d 954 (6th Cir. 1981)

and unLLgg_SLgLg5___;_Qxig_g_RgL1Liﬂuﬂusz_2:9gugL§_ln§¢ 487
F.Supp. 852 (E.D. Penn. 1980), and

Sewer Commjttee, 460 F.Supp. 852 (E.D. Ark. 1978>

220. Unjted States v. Haves Int‘’] Corp,, 786 F.2d 1499 (1ith
Cir. 1986).

221. See Unjted States v. Danlel, 813 F.2d 661 (Sth Cir.
1987 <(knowledge of proscribed conduct adequate under Attorney
General’s Schedules of Controlled Substances).

222. United States v. Haves Int’] Corp., 786 F.2d 1499, 1507
(i1ith Cir. 1986).

223. See supra text accompanying notes 80-90 (Limitatlons of
Civil Enforcement).

224. See e.q, Unlted States v, Geperal Motors Corp,, 403 F.
Supp. 1151 (D. Conn. 1975) ($1 penalty imposed for release of

oll under § 113 Federal Water Polliution Control Act, 33 U.S.C.

- 8 1321).

225. See United States v, International Minerals 8 Chemical
Corp,, 420 U.S. 563 (1971> (reversing the dismissal of an
information alleging violation of Interstate Commerce Commiss!on
regulations on the shipment of certain aclds), and Unlted
States v, Udofot, 711 F.2d 831 (8th Cir.)> (conviction for
knowing dellvery of flrearms to a carrler), gert. denled, 464
U.S. 896 (1983). A simllar parallel! may be drawn to offenses

Involving i1licit drugs. QJee, Unlted States v, Danjel, 813 F.2d
661 (Sth Cir. 1987)(reclassification of certain controlled
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substances did not deprlive defendant of knowledge of proscribed
conduct).

226. United OStates v. Johnson Towers Ipc,, 741 F.2d 662 (3d
Cir. 1984> (cliting, United States v. International Minerals &
Chemical Corp., 402 U.S. 558 (1971)), cert. denied sub nom..
Angel v, Uplted States, 469 U.S. 1208 (1985). In prosecutorial
shorthand we might refer to the ‘'knowing' offenses under
environmental statutes as “general intent crimes".

227. Riesel, supra note 9, at 10065.

228. v we
Plant, 335 F. Supp. 102, 104 (D. Ka. 1971).

229. See Jeffrles and Stephan, supra note 194,

230. See VWavte v. Upited States, 470 U.S. 598 (1985).
(Government’s ‘"“passive enforcement policy" did not preclude
prosecut ion of Individual who falled to register wunder
selective service regulatjons.?

411 U.S. 655, 674 (1973).

232. Marzulla, supra note 10.

233. See v
Corp,, 411 U.S. 655, 674-75 (1973).

234. Unliteg States v. Hanford Sands Inc.. 575 F. Supp. 733 (D.
Md. 1983) (A civil penalty action wunder the Clean Alir Act, 42
U.S. C. B 7413(a) (Supp. 1986), in which defendant’s cooperation
with state officlals was ralsed as a defense.).

235, See jnfra text accompanying notes 255-259 (affirmative
defenses In civil enforcement actlons».

236. See supra note 99 (knowlng endangerment offenses).

237. See Resource Conservatlon and Recovery Act, 42 U.S.C. 8
- 6928(£)(3) (Supp. 1986>, and 33 U.S.C.A. 8 1319¢(c)(3)(B) (Supp.
1988).

238, See supra note 101 (discussing the leapfrogging of
environmental statutes). Apparently the Clean Water Act
Amendments did not follow this trend entirely. The amendments
do not Include portions of the Resource Energy and Conservation
Act provision for defenses. Compare Resource Conservatlon and
Recovery Act, 42 U.S.C. 8 6928(£f)(3) (Supp. 1986) with Clean
Water Act as amended, 33 U.S.C.A. 8 1319(c)(3)(B) (Supp.
1988).
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239. Resource Conservation and Recovery Act, 42 U.S.C. §
6928(£)(3)(A) and (B) (Supp. 1986).

240. See Allen, Structuring Jury Decjsionmakina in Criminal
: d t t ] gac v

Devices, 94 Harv. L. Rev. 321, 327 (1980). (discussing the
functional similarity of evidentiary devices and affirmative
defenses).

241. Resource Conservatlion and Recovery Act, 42 U.S.C. B
6928(£>(4) (Supp. 1986).

242. See, Rliesel, supra note 9.

243. See infra text accompanylng notes 324-327 <(federal
facility compliance). : . .

244. See Muchnick! and Coval, supra note 140.

245. See PApex 0j1 v, Unjted States, 530 F.2d 1291 (8th Cir.)>,
cert denjed, 429 U.S. 827 (1976), but see, United States v.
Georgetown Unjversity, 331 F. Supp. 69 (D.D.C. 1971)

(corporation acqultted when employee’s acts were at direction of
third party contractor)>. The doctrine of "deliberate avoldance®
and an assoclated jury Instructions may theoretically be used to
assist in proof of <corporate knowledge, but factual inference
may be the better prosecutorial approcach, because such an
instruction would requlre proof of specific knowledge toward
proving what may only be a general Intent crime. See, United
States v, Pacific Hide and Fur Depot Inc., 768 F.2d 1096 (9th
Cir. 1985>(Then Judge Kennedy writing for a panel which
concluded that the evidence did not support a "dellberate
avoidance®" Instruction).

246. 33 U.S.C.A. B 1319¢c)(5) (Supp. 1988), Clean Water Act
codification of the concept, and Hablicht, supra note 11, at
10484, See also McMurray and Ramsey, supra note 13, at 1152
citing a far-reaching analogy to the war crimes trial of

General Yamashita drawn In Comment, The Criminal Responsibillity
of the Corporate Officjals for Pollutjon of the Environment, 37
“ Alb., L. Rev. 61 (1972).

247. United States v. Haves Int’]l Corp., 786 F.2d 1499 (iith
Cir. 1986> (as to convictlion of defendant Beasley).

248. See 10 U.S.C. B 892 (1982) (disobedience of a lawful
order and derelictlion of duty).

249. 42 U.5.C. B8 9607¢(b) (1982).
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250. See Unlted Otates v, White Fuel Corp,, 498 F.2d 619 (5Sth

Cir. 1974 <(acts of others recognized, 1in dicta, as a defense
under the Refuse Act but defense factually rejected).

251. Magnuson, The Nuclear Scandal, Time, Oct. 31, 1988.

252, Thls Issue certalnly has much broader constitutional
implications, see Washington Post, Nov. 20, 1988 at A7. (The
prosecutlons arlsing from the Iran-Contra Affalr may raise more
questions than they answer.)

253. For example an “"act of war" defense simlilar to the one
recognized by statute in Superfund liablility actlons, 42 U.S.C.

"B 9607 (1982), is obviously well-founded.

254. 33 U.S.C. 8 1323 (1982), Clean Water Act; 42 U.S.C. 8
6991f (Supp. 1V 1986), Resource Conservation and Recovery Act;
and, 42 U.S.C. B8 7606 (1982), Clean Air Act. Perhaps the
conclusion {n the text s far to simplistic, but It appears
ludicrous to assert that the courts should recognize, absent
statutory authority, any individual’s or agency’s right to
determine which laws are not in the natlonal interest and then
ignore them. Such concerns may be approprlate for the
Machliavellian process of determining an appropriate sentence.
They have no place in proceedings conducted to establish gullt.

255. See e.g,, Clean Water Act, 33 U.S.C.A. 1319(d> (Supp.
1988).

256. 33 U.S.C.A. B 1319(d) (Supp. 1988), Clean Water Act.
Similar but even more complex calculations are required by the
Clean Air Act, 42 U.S.C. § 7420 (1982).

257. See supra text accompanying notes 96-98 (discussing Unlted
States v. Tull>.

258. See United States v, Tull, 481 U.S.412 (1987), but see
Whitt v. Goodvear Tire & Rubber Co., 676 F. Supp. 1119 (1987)

(district court refuses to extend requirement for Jjury trial to
relief which Congress described as equitable under Employee
Retirement Income Securlity Act, 29 U.S.C.A. 6 1001 ¢1988)

- despite monetary Jjudgement which would naturally result).

259. See Rliesel, gsupra note 9, at 10067, cliting Glenn, supra
note 24.

260. See Drayton, supra note 35.
261. Fed. R. Crim. P. 18. Generally the appropriate venue |Is
the federal district In which the offense was commlitted, but

provisions have been made for unusual circumstances, 18 U.S.C
68 3237C(offenses crossing district boundaries) and 3238
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(offenses commlitted outside any district, for example on the
high seas) (1982).

262. See ipnfra text accompanying notes 270-272 (Federal Tort
Claim Act challenge).

263. Unjted States v, Frezzo Bros, Inc., 602 F.2d 1123 (3d Cir.
1979).

264. Unjted States v. Eureka Plpeline Co., 401 F. Supp. 934
(N.D.W.V., 1975).

265. See United States v, Ward, 448 U.S. 254 (1980). This

determination was extremely I{mportant to the Clean Water Act
enforcement scheme and wlll be equally Important to the
reporting requirements under The Comprehensive Environmental
Response, Compensation, and Liability Act, 42 U.S.C.A. § 9603
(Supp. 1988). )

266. See Marzulla, supra note 10.

267. jted S ' , 391 F. Supp. 1181
(D.C. Ariz. 1975).
268. See  infra text accompanying notes 287-295 (Evidentlary
issues in parallel enforcement).
269, Ward, i nforec is’ i
aws: Wi imi |
‘ ul v , 51 Chi. Kent L.

Rev. 287, 292 (1982). See also Drayton, supra note 35 and
Laughran, supra note 8, at 58S5.

270. Riesel, supra note 9, at 10075 (calling the grand Jury the
“great [nvestigatory engine of government). See also Unjted

, 487 F. Supp. 852 (E.D.
Penn. 1980)>, c¢iting, v , 602 F.2d 547
(3d Cir. 1979, . jed, 444 U.S. 1032 (1980).

271. See McMurry and Ramsey, supra note 13, at 1142,
- 272. Fed. R. Crim. P. 7C(b).

273. 42 U.S.C. 8§ 7413(c) (1982)(Clean Air Act), and 33 U.S.C.A.
8 1319(c) (Supp. 1988)(Clean Water Act).

274. Fed. R. Crim. P. 7¢a).

275. See United OStates v, Gold, 470 F. Supp 1336 (1979
(indictment dismissed when EPA attorney testified about

suspected false statements to grand Jjury and then served as a

"special attorney" to prosecute), but gee Unlited States v.
79
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Gakoumis, 624 F. Supp. 655 (E.D. Pa. 1985) (disagreeing wlth
the broad scope of the Gold decision and allowing indictment to
stand despite procedural errors by the U.S. attorney), aff‘’d,
802 F.2d 449 (3rd Clr. 1986>.

276. Marzulla, supra note 10, gee also Rlesel, supra note 9.
277. U.S. Const. amend. V.

278. See Riesel, supra note 9 and Hablcht, supra note 11.
279. 28 U.S.C. 68 3161-3174 (1982 and Supp. 1V 1986).

280. See Starr, gsupra note 11, at 385 and note 15.
281 . Unjted States v. K.W. Thompson Tool Co., Inc,, 836 F.2d

721 (1st Cir. 1988). . .

282, See supra text accompanyling notes 227-230 (dlscussing
selective prosecution).

283. Unjted States v. X.W. Thompson Tool Co.. Inc., 836 F.2d

721, 729 (1st Cir. 1988>. The court also allowed sanctions
Imposed on the plaintiff under Fed. R. Civ. P. 11 for assertions
of frivolous clalms against Environmental Protection Agency
employees to stand.

284. U.8. Const. amend. IV and V. A discusslon of the great
body of law which has grown up around these two provisions is
far beyond our needs, but it interesting to note the growing
trend toward simplifying the application of their protection.

See United States v. Dupn, 480 “.S. 294 (1987).

285. See infra notes 294-295 (potential for use of evidence
discovered by administrative inspectors).

286. See statutes cited gsubra note 119.

287. 42 U.S.C.A. 8 9603(b) . (Supp. 1988B> and Clean Water Act,
33 U.S.C. 1321(b>X(5) (1982>. Loglcally the statutes do not
preclude the wuse c¢f such reports |n prosecutions for false
statements or perjury. The government bears the burden of
avoldlng the statutory Iimmunity when It seeks to Introduce
evidence of the discharge or release. See, t

Unjted States v.
General PAmerijcan Transportation Corp.,, 367 F. Supp. 1284
(D.N.J. 1973).
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288. See, United States v, Pacific Hide & Fur Depot. Inc., 768
F.2d 1096 (9th Cir. 1985) (statements obtained by EPA in
overseeing administration of "Jjunkyard" permit admitted in a
criminal prosecution under the Toxlic Substances Control Act 68
5(e) and 15¢(b)>, 5 U.S.C. 88 2605(eYand 2615(b), for Iimproper
disposal of polycholrinated biphenyls, PCB).

289. Department of Justice, Land and Natural Resources Division
Directive No. 5-87, Oct. 13, 1987. For a detailed explanation
of the directive, gee Marzulla, supra note 10.

290. Fed. R. Crim. P. 6(eX(3X(CH(]). See_also Riesel, supra
note 9 at 10078 and cases clted therein. v

291. For a detalled discussion of this iIssue, gee Marzulla,
supra note 10, at 2.

292. See Marzulla, supra note 10, at.7 and cases cltéd therein.

293. There 1s some confuslon on this Issue, but the obvious
distinction from the ‘"probable cause warrant" required |{n
solely criminal Investigations 1Is enough for our purposes.
See, Welks, The Fourth Amendment and the Third Warrant, 2
Nat‘1l. Envtl. Enforcement J. 3 (1987).

294. Dow Chemlcal Co, v, Unjted States, 476 U.S. 227 (1986)
(interpreting 8 114 of the Clean Air Act, 42 U.S.C.A. 8 7414
(Supp. 1988>

295. The decision in Dow Chemijcal has been criticized as
demanding "that we as a soclety forego rights that are too
precious to relinquish,* Note, Dow Chemical Co, v. Unjted
States: Aerlal Surveillance and The Fourth Amendment, 3 Pace
Envtl. L. Rev. 277, 296 (1986) (authored by Diane Fosenwasser
Skalak>. One might note that similar arguments can be made for
the loss of property rights assocjated with the Iimitations on
buslness activities necessary to protect the environment. In
the future businesses which engage In conduct, which must of
necessity be pervasively regulated, should expect littie or nc
privacy. See New York v. Burager, ___ U.S. __ _, 107 S. Ct. 2636
(1987> <(upholding the admissabillty of evidence seized during
- a warrantless adiministrative Inspectilon of an automobile
Junkyard In a prosecution for possession of stolen property).

296.
Western Alfalfa Corp., 416 U.S. 861 (1984).

297. See, Henz,

The Rincelmannn HNumber as an Irrebuttable
Presumption of Gujlt - an Qutdated Concept, 3 Nat. Resources L.
232 (1970).

298. See, Ruckelshaus, gsupra note 4, at 459.
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299. Henz, supra note 297.
300. See Habicht, supra note 11, at 10481.

301. See supra text accompanylng notes 25-30 (Refuse Act
enforcement).

302. It can truly be sald that iIn the land of opportunity
Ingenuity even In criminal enterprise knows no bounds. See
Unfted States v. Ward, 676 F.2d 94 (4th Cir., 1982) The

defendant’s use of a tank truck to "water" the road sides of
North Carolina with waste oil! contaminated with Polycholrinted
Biphenayls (PCB) 1is the classic example.) But there appears to
be no end to |it. The indictment in United States v. DAR
Construction, Inc., (S.D.N.Y. 1988), abstracted 1In 3 Nat‘l
Envtl. Enforcement J. 22 (Apr. 1988), charges the i1legal
disposal of asbestos, packed Into disposal bags turned Inside
out to hide the warning labels, "Into a prilvate apartment
building dumpster.

303. Of course not all the criminals showed the same levels of
creatjvity some simply and 1lllegally dumped "it" down the
drain. See, e.d., Unjted States v. Distler, 9 Envtl. L. Rep.
(Envtl. L. 1Inst.) 20700 <(W.D. KY. 1979) (discha..ge of pesticide
waste into Louisville, Kentucky city sewer system), aff‘d, 671
F.2d 954 (6th Cir.), cert. denied, 454 U.S. 827 (1981)>.

304. See supra note 201 (complete clircle of regulation).

305. See Relss, Compliance Without Coerclon, 83 Mich. L. Rev.

813 (1985). Ostensibly a book review of Hawkins, Environment
o : ] n

Pollution ¢(1985>, this brief article points up the danger that

enforcement agents 'will do their own Justice" 1f the

imposition of sanctions Is not uniform.

306. 42 U.S.C. 88 6922-6924 (Supp.lV 1986).
307. See Ruckelshaus, supra note 4.

308. See statutes clted supra note 99. (knowing endangerment
" provisions).

309. See Hablcht, supra note 11, at 10482, and McMurry and
Ramsey, supra note 13, at 1141.

310. See Habicht, supra note 11, citing United States v. A.C.
Lawrence [eather Co., No. Cr. 82-00037 (D.N.H. 1983). (This
leather tanning ccmpany took Environmental Protectlon Agency
money to study treatment of tannery waste while deliberately
pumpling raw waste directly 1into a local river In violatlion of
Clean Water Act.)
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311. See Reiss, subpra note 305.

312. See supra text accompanying note 84. (minimal civll
penalties as a llicense to pollute)

3i3. The primary example of the Environmental Protection
Agency’s reluctance to invoke injunctive relief may be electric
power generation. See Durant, v

v 9 (1985>). As to

the alleged effect of economic penalties, which In reallty s
usually combined with other economic factors, gee, Laughran,
supra note 8, at 585, and Drayton, supra note 35.

314. See Mix, supra note 21.

315. United States v. Vineland -Chemical Co.,, Inc., 692 F.
Supp. 415 (D.N.J. 1988) (civil enforcement action for
violations after loss of Iinterim status). See ajso, Mays,
supra note 137. (Literally hundreds of facilities have already
lost their Interim status, and closure plan violations are
obviously very common.)

316. Compare H.R. Rep. No. 198¢(I)>, 98th Cong., 2d Sess. 19,
reprinted jn 1984 U.S. Code Cong. & Admin. News 5576, 5578
(describing the Resource Conservation and Recovery Act
regulatory system as one of "unparalleled scope and complexity)
with H.R. Rep. No. 1016(1)>, 96th Cong., 2d Sess. 72, reprinted
in 1980 U.S. Code Cong. & Admin. News 6174 (dissenting views of
Representatives Stockman and Loeffler referring to the
potentlal regulatory scheme as an "undirected regulatory
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