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PREFACE

1. Subject to clearance, this manuscript will be submitted to

Air Universitv Feview for consideration.

-

2. This article explores the development of the law of
self-help. The law of self-help ic divided intc theories of
self-detense and reprisal. This article explores both theories
by comparing Israeli and U.5. responses to terrorist actiwvity,
The artjcle draws no conclusions as to which country‘s response
iz praoper. The article 15 concerned with the legal justification

of a U.5. armed response under the law of self-help.

-~

3. International law does not preclude a nation from protecting
itself from the continuing threat of terrorism. Article 51 of
the United Mations Charter recognizes the right of national
selt-defenze. The U.S. has been reluctant in the exercize of
this right. This article identifiez the legal Jjustification
available to the Unitied States in support of military action

. that 1}

rticle conclude: al

1]

against terrorist groups. The

o0
m
T
]

Jjustification mar not be sufficient unless those making the

decisions are also aware of the influence international public

opinion will have on the United States.
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LEGRL LIMITATIONS ON THE USE OF AIRPOWER AGAINST TERRORIZT

ACTIVITY

The number of terrorist actions against American citizens
and property is on the upswing. Concurrent with the increase in
numbers, the violence used by terrorists is becoming more severe,

A,

A dichotomy, however, exists in how the United States responds to
acts of terrorism. Currently, in the U.3. there exiztz no
Federal criminal statute defining terrorism as a crime and
authorizing our courts to prosecute individuals for terrorism,
The same i3 also true for most western nations in the
international arena. The people, aon the other hand, want their
leaders to take an active role in eliminating terror.,sm.

At the same time, some Third World countriees are not
interested in punishing terrorists. This is due in large part to
Third World ties with fights against oppressaors and subsequent
identification with the struggles espoused by terrorist groups.
This is not to say the United States and other Westsrn Stat
not interested in actively prosecuting terrorists for their
actions. Howewer, prosecuting terroriets under existing criminal
sanctions =uch as murder, extortion, Kidnapping, arson, and air
piracr leaves the impression that terrorists are not teing
punished for their acts of terrorism.

Experts in the study of international taw as appliea to
terrorism point out that the major problem in combating terrcorizm

through the legal svstems of the lWestern World is the lack af a

<
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universally acceptable definition of terrorism., Additionally,
these experts point out terrorist activity involves conduct
aliready proscribed by international law. Therefore, efforts to
create an international treaty setting forth a separate crime of
terrorism, historically, are secondary to establishing more
effective sanctions against acts of terrorism.{1> Thus the E
problem is similar to that facing our Supreme Court in the earlw
pornography cases causing Justice Stewart to remark that although
he could not define pornography: "l Know it when I see it." T
The other side of the problem gquite simply is Americans are
growing tired of being victimized by every cause throughout the
world in the name of liberation or any other political catch
phrase. More and more, there is a cry for the authoritiesz to do
something to protect Americans abroad and put an end to the

activities of terrorist groups aimed at American citizens and

property.
How should terrcrism be defined and what response zshould we R
make towards terrorists? The purpase of this paper iz toc praowvide -

a legal basis for U.S. armed response to terrorism,.

International law principles, including the law of war, support
the use of air power against terrorism. This paper attemptsz to
delineate the acceptable conduct allowable under internatiocnal
law, while recognizing the overriding influence internaticnal
publice opinion may have on the willingness to exercize the armed

rezponse option.,
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Definition of Terrorism

Terrorism has been characterized by Dr. Meil €. Livingstone
as differing significantly from other forms of warfare in three
aspects, First, terrorism is nonstate viclence and usually
regarded as illegitimate violence. Second, terrorism is a

political act deszigned to demoralize their enemy (the government:?

"

creating conditions for general revolt. aAnd third, terrorizm |

far less destructive than traditional warfare which is consistent

(11}

with the terrorists” desire to communicate their cause toc the
warld. (2> In light of these characteristics, terrorism can be
defined as a form of coercion used to force compliance with the
demands of & group or individual to achieve their perceived
political abjectives. The Department of Defense defineszs

terroriem as "the unlawtul ucse or threatened use of force or

violence by a revolutionary organization against individuals or
property, with the intention ot coercing or intimidating
qovernments or societies, often for political or idealogical
purposes.”{3» The target of terrorizm, the existing gQoverrment
they perceive as the enemy, is rarely attacked directl.,.

Rather, vwiolence ig usually directed at an inztrumental *farget In

order to ccoerce the primary target to accept their demands zr

face future violence.
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Trpes of Terrorist Activities and Responses

Terrorism takes many forms today, but the actions most
lTikely to attract media attention involve the taking of hoztages
and destruction scenarios involving large scaie car bombings.
Hostage situations can include the hijacking and holding of
airliners or cruice ships and the seizing and holding of
embassies and the individuals found therein. The important point
tc note is those individuals seized in these situations are
rarely the intended targets, but rather are zeen az a means of

coercing the primary target state into mesting the terrocrizt”

stated objectives. Another type of terrorist activity iz the
destruction scenarioc. Examples include the Beirut bombings
against U.3. Marines and U.5. Embassy activities and the more
indiscriminate bombings such a preferred by the Irish Republican
Army .  The purpose of these bombings iz to demoralize the "erem»"
and hopefully produce an irrational act by the target gouernment
leading to a general revolt. While overszsimplifying the aimz anag

objectives of terrorist groups, these activities hegin to t othe

"
o

stage for governmental response to acts of terrorizm,

Governments respond in different wavs to theee provocaticnz,
Some governments, notably Israel, take a daring and direct
approach aimed at phrsical reprisal directed against the
terrori1st. Most other governments, howewer, resort to diplomac:,

- a ) t re

omw
w
1]

international legal bodiez, and a ort, armed +force.

ITlustrating the more direct approach of lsrael, the Entebbe

-
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rescue certainly is the highlight of national self-help in
response to an international crigis., s one author noted, "ZTinc
ttie Entebbe rescue, there alsc has been a decided tendency for
governments to resort to the use of force cutside their borders
as evidenced by the successful West German action at Morjadesha
and the ili-fated Egyrptian action in Crpress and U.3, action in
Iran."(d)> Rescue attempts are not the oniv application of
Israeli airpower againet terrorists. UOn the night of December
23, 1948, Israel attacked Beirut International Airport and
destrored thirteen planes belonging to Arab airlines worth abourt
$43.83 million.{3> The attack was in response to an incident two
b

days earlier at the Athens Airport where two Arabs atta d an

(]
L3

Israeli plane as it was taking off. Recently, Izrael again

demonstrated the use of airpower against terrorism when it

a PLO headquarters in Tunis by using aerial bombardment.

The U.S., on the other hand, has been more restrained in

re-ponding to terrorist demands., Traditionally, the .3, =z

()
m

to wait out the terrcrists, MNegotiztions with terrori

(1]
[ad
m
ne
=
D

a favored tactic of official Washington., Curing the Irarian

D g

hostage crisis, the U.5. explored several awvenue

1]

. in o attempting

to resclue the crisis. These included direct diplaomat o attempcs

with Iran, an appeal to the United Nations, filing & complaint

with the International Court of Justice, economic repriza

11}

against lranian aszsets in thi

10}

country, embargoes on trade, angd

& Only after all these avenues 2opeares

1}

humanitarian appeal
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to be exhausted, did the U.5. resort to an unsuccessful rescue
attempt.

Recently, however, the U.S., has emplorved a more direct
approach with terrorists as soon as the situation allowed., For
example, the U.5. intercepted an Egyptian airliner carrring thoce
responsible for hijacking a cruise ship in the Mediterranean and
the suspected (at that time) murder of an American citizen aboard
that ship. The airliner was intercepted by Nauvuy warplanes andg
tforcibly diverted to a landing where the terrcorists were turned
over to Italian authorities for prosecution. This followed our
condemnation of an Israeli interception of aircraft cuer Lebanon
zome rears earlier.t7) Such actione may signal the shi+t br the
U.%. to a more direct approach in dealing with terrorizm and
finally a recoanition that:

Growing state—-csponsorship of terrorism has serious

consequences, It puts more resources in the hands of

the terrorists: money, zophisticated munitions,
intelligence, and technical expertize. It alzs0o reduces
the constraints on them, permitting them to contemplate
large~scale operations without worrving zo much about
alisnating perceived conztituents or provoking
backlash.,<(3%

Certainly, as illustrated by the Israeli rescue at Enteboe,

most Third World countries are wylnerable to self—help meazure

undertaken by militarily advance countries. Self-help anly works
in one direction, it cannot be used by a weak state against =&
ztrong state.(?) Governments can direct their attention to
e1ther the causes of terrorizsm or to the vioclence (tzel+f. Ever:

tat

ha

D
mn

. the right to decide how it will combat terrorizm, but

"
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not the right "to decide whether to do 30 without undermining its :5

; own claim to sovereignty,"(10) Therefore, the question simply R
.E becomes does the United States have the right to use its military ?
; might against terrorists assuming the American people would ?
: support the use of air power and potential loss of life over a "N
? sufficient length of time to combat terrorism. 2&
) International Legal Bodies Concernm -
? The United Nations is certainly aware of the terrorism ﬁz
) problem and the growing inclination of victim states to engage in i
i ielf—hglp to remove the threat to their citizens. Several s
: conventions against hostage taking have been enxcted in the last E}
several yvears. The U.M., Convention against the taking cof 5:

hostages dealt with the issue of Entebbe type rescue attempts, -

~Third World countries pushed for the inclusion of language iE‘
torbidding these raids, while Western countries opposed this E;

action. The end result was a compromise position recognizing the ﬁf

f: territorial integrity of a state.{11) Equally watersed down has ;E
- been the actions by the Security Council in relation to ejther ;g
the taking of hostages or the rescue attempts themselvesz. When :f

N the Security Council attempted to act, ther were ignored b» thsz ;i
; parties involved., The uzual action consisted of acts of censurs :i
gy or more often failure to censure through the veto power of ﬂ;
E members of the Security Council supporting both sides of an if
: izsue., The only currently promising approach for U.N, acticon ig ::
3 tn the "more wvigorous application of . . . internaticnal 1w fi
! o

i -y
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forbidding states to permit their territory to be used as a bace
for armed bands . . . to operate in the territory of another

state."{12)

The International Court of Justice has had little 1nfluence
in this area, preferring for the most part to defer to the
palitical question as a means of not hearing terrorism cases.
Even when they have taken a case, their rulings hawve had Tittle
ar no effect on the parties, In the Iranian hostage case, the
Court determined that the Iranian state was not responcsible for
the initial taking of the hostages, but became responsible
through their subsequent approval and support. Iran zimply
ignored the ruling and held itself not bound by the decision of z
biased international body. An interesting sidelight relevant to
this article is the Court’s consideration of the hostage rescue
attempt. The Court’s only comment on the rescue was in viewing
it as an act of contempt by the U.S., while the entire hostage
matter was before the Court and in wiolation of its order neither
party take steps to aggravate the situation while thew
del iberated the matter.

At present, a strong case can be made for state action

against terrorist activity based on terrorism being a direct

attack against civilized society and the inability, at present,

for international organizations to have an effect on terrorists.

a




The Right to Self-Defense

The right to national self-defense was raised to the lewvel
of leqgal doctrine in the Caroline Case. A briet discuscsion of
the case is in order to understand the development of the right
to sel¥-defense still recognized under the United MNations
Charter, Article S1.

During the Canadian rebellion of 1837, active sympathy for

the rebels was evident among Americans. The rebel leaders urgsd

0 g

support from concerned American citizens and were successtul in
gaining several hundred volunteers along with arms and
ammunition. After the force orew to around & thousand strong,
they invaded and captured MNavy Island belonging to the British.
The APmericans, who were cooperating with the rebels, were in
constant contact with the American shore and were constantiy
reinfaorced with men and supplies. The Caroline made sewveral
trips between the American shore and MNMavy Island and was kKnown to
be supplying war material to the rebel forces.

The Canadian forces saw the destructicn of the Carcline as
important to prevent the rebels from being resupplied, as well
az, depriving them access to the Canadian shore. On the Z¥th of
December, the British forces caught the Caroline at berth at Fort
Schlosser. The British boarded her and after a brief scuffle

took control (two American citizens were Killed and one captured

and later releaszed). Immediately after capturing the weszel, |t

SRRRA
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D was set afire, towed into the current of the river and allowed to

& X AAAS

go over Niagara Falls.
The British subsequently raised three defencses to the

action. First, the British raised the piratical character of the

v ¥, e vy

vessel. Second, the laws of the U.S., were not being brought to

bear on the supporters of the rebels. aAnd third, their action

u

was an a

[y

t of self-defense and self-preservation.iiZ) The first
two were ot no consequence to the ultimate solution of the -
disagreement. .

Upon entering the case, Daniel Webster ocutiined the formula

upon which the British government must defend its claim of

self-defense. He "called upcon the British to show a necessity of

th
1]

sel f-defense, instant, overwhelming, leaving no choice of means, 5
and no moment for deliberation."(14> Webster believed he was
setting an impossible task. The British were, however, able to
answer based on the facts as seen by the British. While the
facts were under dispute, the basic law was agreed to by both

. parties which made the right to national self-defense more

= valuable as a legal precedent.
Self-Defense and the United Maticns Charter

The U.N. wazs formed on the 2&th of June 1745, as an
organization devoted to the maintenance of world peace and the

economic and social advancement of all peoples. The U.N. Charter

iy

h entrustz the maintenance of peace to the Securit« Council,

Aarticle 2032 calls on all memberz to "settle their international

\
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X disputes by peaceful means in s3uch a manner that international '
peace and securitw, and justice, are not endangered." (15 ' .}
. S
Likewise, Article 2¢4) compels members to refrain "from the %
=
' threat or use of force against the territorial integrity or ol
" political independence of any state . . . ."(1&) fj
3 Theze articles do not purport to prohibit every instance of i:
the use of force, howewer. The usual exception to the -
g prohibition against the use of force is national zelf-detence, ;:
Article S1 of the U.N. Charter explicitly states: s
Nothing in the present Charter shall impair the -§

inherent right to individual or collective self-detenrncze
i¥ an armed attack occurs against a member of the I
g United Mations, until the Security Council haz taken Q
- the measures necessary to maintain international peace i}
and securityr. Measures taken by members in the "
exercise of this right to self-defense shall be 2

immediately reported to the Security Council and zhal)
not in any way affect the authority and responsibility o
ot the Security Council under the present Charter to
take at any time such action as it deems necessary in
X order to maintain or restore international peace and -
- gecuri ty ., {17

PR
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As one author has pointed cut, howewer, the right ta

sel f-detense 13 not =trictly a right, but iz more precizelyr a

“privilege” which legitimizes an otherwise illegal action takan <
a3z a response to attack by another state. He goees on to report

that 1t 18 am ynterim measure until the Security Council

acts.¢18) Inm addition, Article 33 calls on the partiss to a o
dispute to resort to all peaceful means of settling their

contlict and gives the Security Council discretion to call upon

current interpretation 1z that mrticle 2(4) doez no* prohibit

2t
—

-]

‘ the parties to zettle their dizpute by zuch mearnz.<1?®) The :}
o

Y
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forms of armed response, but only those that seek to violate the
territorial integrity, political independence, or fundamental
freedoms of a state,(20)

What then are the requirements for a valid self-defenze
response to continued terroristic harassment? A ucseful tool in
setting the parametere for a self-defense response would be to

contrast the Israeli and U.5. views as demonstrated by the

w

ctions taken by these countries against terrcorist groups.

Self-defense is one aspect of self-help. Repricalszs are
another aspect ot self-help and related to self-defense through
set of common preconditions:

{1 The target state must be guilty of a prior
international delinquency against the claimant state.
(2 An attempt by the claimant state to cbtain redress
or protection by other means must be Known to have been
made, and failed, or to be inappropriate or impoesible
in the circumstances.

(3> The claimant’s use of force must be limitied to
the necessities of the case and proportionate to the
wrong done by the target state.(21)

The differences between zelt-defense and reprisals lie in
their purpose.

Self-defense is permissible for the purpcoses of
protecting the security of the state and the ezcsential
rights==in particular the rights of territorial
integrity and political independence—-—-upon which that
security depends. In contrast, reprizals are punitive
in character: They seek to impose reparation for the
harm done, or to compel a satisfactory settlement of
the dispute created by the initial illegal act, or to
compel the delinquent state to abide by the law in the
future.(22)

Thece differences remain important to the U.S5., mainl» due

to the reszponss triggered among the American people immediatel s



following a terrorist incident. This immediate cr» for vengeance

usually subsides quickly and any subsequent action takenm br the

3 U.5. against those believed responsible runs the very real risk
, of being condemned not only by the international public apinicn,
3 but equally by Americans who have no desiﬁe to involve the armed
‘; forces in any tyvpe of military action outside our bordersz. One

thing must be Kept clearly in mind whether we ars seeking to
Justify our use of force under a theory of self-defensze or
reprisal. Under the recoanized law ewvwolving from the Caroline

case, through the development of the U.M., whichever zstat 14

D ¢
[1]}
L g

"

e
to leqgitimize its use of force has a heavy burden of showing the
. necescsity of its action., For example, in a hostage rezcue
zituation where the hostages are not under imminent danger of
harm, "the illegality of their detenticon and the failure of
international organs to obtain their release should not be encuah
to legitimize the use of force to effectuate their release." (23
To allow the use of armed force in these situations would creats
_i a necessity where for the present none existed. Thiz approach
has been used at times and righttully rejected on an
internationxl scale.{(24)

Faced with the dichotomr of not allowing terrori

"
‘e
[11]

ta
continually harass its people and the restraints placed upon its
use of force, a sovereign nation must take some sort of action.
.. The use of force must be governed, however, br some definable

principles. One author, Richard A. Falk, zuggested a framewark
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against which a claim of retaliation against prior terrorist act
may be measured:

(1> The burden of percsuasion is upan the government that
initiates an official use of force across international
boundaries;

(2> That the governmental user of force will demonstrate
its defensive character convincingly by connecting the uce
of force to the protection of territorial integrity,
national security, or political independence;

(3) That a genuine and substantial 1imk exists between the
prior commission of provocative acts and the recultant claim
to be acting in retaliation;

(4> That a diligent effort be made to obtain satisfaction
by persuasion and pacific means over a reasonable pericd of
time, including recourse to international organizations;
(3> That the use of force is proportional to the
provocation and calculated to avoid its repetition in the
tuture, and that every precaution be taken toc avoid
excessive damage and unnecessary loss of life, especially
with respect to innccent civilians;

(&> That the retaliatory force is directed primarilyw
against military and para-military targets and againzt
military personnel;

(?) That the user of force make a prompt and sericus
explanation of its conduct before the relevant organis) of
. community review and seek vindication there from of its

- course of action;

3 (8> That the use of force amounts to a clear mescsage of
communication to the target government so that the contours
of what constituted the unacceptable provocation are clearly
conveyed;

(%) That the user of force cannot achieve itz retal iatory
purposes by acting within its own territorial domain and
thus cannot avoid interference 'ith the scovereign
prercogatives of a toreign state;

(10) The user of force seek a pacific settlement to the
underlying dispute on terms that appear to be just and
sensitive to the interests of its adversar»;

{11% That the pattern of conduct of which the retaliatory
use of force is an instance exhibits deference to
consideration (15-¢10), and that a disposition to accord
respect to the well of the international community be

evident;
: (12) That the appraisal of the retaliatory use of force
. take accounts of the duration and quality of support, if

arny, that the target goverrment hasz given to terroriztic
enterprises.,(23)

IR e i L I S T
‘.-.\'.\' :‘-.-‘-."- ."-\’."..\...".-" : --‘ h



The way an individual sovereiqgn interprets these guidelines will
determine the course it will follow in dealing with the uze of
armed force against terrorism and the states supporting or

harboring terrcorists within their boundries,
The Israeli and U.5. Views

Israeli Prime Minister Shimon Feres stated his country’'=
position Qquite clearly when he stated "Israel will continue to

act full force against terrorists, Killers, murderers, assassin

[
"
1]

« « « « Whoever wants peace [in the region] must stop terrorism,
There can’t be a compromise about it."(28) The occaszion
prompting that position statement was the international reaction,
imcluding U.3. concern, about the Israeli bombing raid of the FLO
headquarters located in Tunis, Tunisia. That raid, of course,
was not the firct time Israel has justified military excursions
using air power as a self-defense action. MNo one can deny that
the PLO, as well as many Arab states, are determined to end the
wiability of Israel as a sovereign state. The PLO in particular

ha

(1]
]

. repeatedly directed terrorict actions against the citizens

and the wvery sovereignty of Israel.

Israel attempted to justify its bombing of Irag’'s nuclear

ae

reactor as anticipatory self-defense. The Israeli leaderszhip,
one assumes, were convinced that the Iragi government waz in the
process of deweloping a nuclear capability to be directed, in
part, against Izrael. Their praoblem, however, was that the

reactor was not rear completion nor was there clear 2svidence that
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Irag had the capability to manufacture a nuclear weapon in the }

near future. The Israeli action was held tc be a viclation of . e

Article 2(4) and not legitimate under Article Sl becauce the

[
e

SRR
"

threat was not imminent.{27> It is not seen as a holding that

.

anticipatory self-defense is no longer a wviable response under
current international 1law.

A second example of Israel using air power, this time in
retaliation, against state sponsored terrorism was the Beirut
raid discussed earlier. While the Lebanese govermnment denied
responsibility for the PLO attack in Athens which prompted

Israel’s raid--it is important to note that Lebanece officials

w

publically praised the work of the Popular Front. The Lebanese
also allowed the Popular Front freedom of movement and
recruitment within the refugee camps located in Lebanon.(2Z&
Again, lsrael was condemned for its actions. However, appiring ot
Falk” s framework, listed above, a case can be made justifving

I

1]

rael’=s act in self-deferncse against continued threxts by =tat

"
Py
T

supported terrorists.

Terroriem is popularly looked upon as war on the cheap. =
Terrorists can go & long war in their "war" with very little qg
support. Morecwver, the sponsocring countries run very» lTittle risk

of receiving unacceptable retribution for their support. Izrael ?S

clearly saw the destruction of $43 million of aircratt as = means
of precluding these Arab states from continuing their support of

terroriszst aggression against her citizens,

156
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There are those who suggest that the United States adopt an
Izraeli policy in dealing with terroricsts, however, there are
ditferences that must be considered. Brian Michasl Jenkins
sugQests sewveral of these differences: 1) Israel considers

itsel+ at war, the U.5. does not; {2 reprisal ic part of lzraeli

(7]

military doctrine, it is not part of U.S. military doctrine;
public support exists for lsrael s anti-terrorist actions; zuch

support in the U.5. is only evident atter a terrorist attack anag

]
o
—
n
3
I)l
M
i

subsides quicklys (4) states sponsoring terrorizm are ¢
borders, they do not border the U.3.; and (5) Izrael more exzily
tolerates world condemnation, the U.3. does not.iz2%)

In an addreszs to the Park Avenue Synagogue, Secretars of
State George P. Shultz noted that no mation has had more
experience with terrorism than Israel nor has contributed az much
to developing the best waye to confront it. He also noted the

broad public support for their anti-terrorist policiesz within

israel.(30) Zecretary Shultz goes on to warn thxt ¥ oupr

reaction to terrorism is to turn on ocurselwes we give them
incentive to continue., We must seek:

a consgensus in this country that our rezponszes zhould
g0 beyaond passive defense to consider meanz of act
prevention, preemption, and retaliation. Cur goxl must
be to prevent and deter future terrorizst acts, and
experience has taught us over the years that one of the
best deterrents to terrorism is the certainty that
swift and sure measures will be taken against those who
engage in it . . . . There should be rno moral confusion
on the issue. Our aim is rnot to seek revenge, but to
put an end to violent attacks against innccent pecople

« « « .« Clearly, the democracies have a moral right,
indeed & duty, to defend themselves,(31)
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& Terrorism is a new form of wartare directed against us, that
requires a military response. But it isn“t without risk of los=
of life, public condemnation, and ricsk of mistake.{32)

A new attitude may be dewveloping in the U.S., boosted nc
doubt by our successful interception of the Egrptian airliner
carrying suspected hijackers., #As President Reagan warned, "¥ou
c&an run, but vou can’t hide."?23) Cnly time will tell i+ there
will be sustained public support for armed response to terrorist
activity or i+ this was the giddy responcse of a public imbued
with emotion over one successtul operation.

The options available to the U.S. are somewhat 1imited.

Surgical strikes may oftfer the best offense against continuing

e

terroriem. That is to say that whether they are used against =
terrorist target, as in Tunis, or in support of a rescue attempt,
surgical strikes may be +free of the normal legal constraints
imposed bvy international law. This is a result of three

consideraticns:

[ l'\

st

1> First, they are discrete and, accordingly, do not
present the problem of cumulative wiolationz of just
war under international law ztandards.

(2 Second, they mar be presumed to be justified br a
high and urgent necessity that may require sacrifice ¢
other values such as some of the moral-legal
constraints,

(32 Third, as a practical matter, surgical operations
may be subject to intrinsic limitations rizing out of
the capabilities of the force and the circumstances of
ite deployment.(34)

‘:"Vc

§

The available cpticons cseem to be limited to rescue attempts,
interception of known terrorists, and bombing raids againzt krown

terrorist GSas

o

campsz. The author would place the Grenadsa

ia
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i operaticon in & rescue category due to the =agerness in which the S
Administration sought to justity its action based on the rescue -

CAAA
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«

ot studentz present in the country. This has been recogrnized as

” ,.'
W

-
.

permissible humanitarian intervention, akin to the Israsl)
Entebbe rescue.
el 7z

Initially, the U.S5, came out strong in favor ot I=r

bombing raid on Tunis, only to back otf slightly whiie nct

wm
~+
w
-
g
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o
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caondemning Israel, aftter Tunisia protested our public
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The UJ.S. itsel+ has conducted air strikes which it charact

R
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reprisal action.(35) It deesn’t appear, howewvser, that this

will be a predominate policy of the U.3. when one laoks at cur

2 N
- internationz]l posture and history. 3;
. Likewize, interception of civilian aircrat+t doesn"t appesar ?‘
X to be a set policy for the U.5. The nature of intercepticon alone :E
E precludes its repeated usage. This coupled with our condemnation ;f
? of lsrael s interception of & civilian aircratt over Lebanan ;;

{L

several wears 00 would leaxd one to the beliet the U.S. woul

hesitate in thizs area. Additionally, the consequences +facing the

.5, if the ciwvilian aircratt failed to respond to the o

g intercepting pilots’ commands could conceivably be grezater than =
o tolerable to a country as sensitive to public condemmation a2z the ﬂf
; United Statecs. -
. Rescue attempts appear to be the most likely scenaric for AR
j the use ot military air power in the near future. Fiwve countries '$
. Y
have attempted xrmed rescue attempts. Three were szuccessful, but QA

F 1t should be noted that of the three attempted In mon-permizs ue }{
. <
1% N
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d .




enuvircnments only the Entebbe raid was zucceszsful . (Z&) FRezcue

ul

attempts are not free from the teszt of necessity. There must bLe

ax beliet by the invading country that the hostages are in

o

immediate danger of death ar sericus injury before 2 rescue

attempt using force can be legally justified.<(37)

The Laws of War

As stated earlier, terrorizm is war on the cheap. To
consider it anrthing less than war iz to deny its basic purpose,
which i3 to bring down governments. Quite often the target

gqovernment is not the only boady affected. The U.3., |

th

cften an

incidental target of terrorist groups because of its involwvement

and support ot established govermnments around the world, It |

conceivable for the U.5. to be at war with terrorism,. It can be

argued that the customary laws of war prohibit terrcrism asz an

L)
w

international strategy.i.

[}
-
e
=
10

In realtity, war i: declared in current intermaticonal

R
r 1

g

ations., At the same time, there have been seweral armed

ne

conflicte and it 1= generally agreed that certain legal rights
attach in these situations. Terroriztz, aon the ather hand,
uszually attempt to justitr their acts under the barnner of a
liberation movement. By seeking to Jjustif» their acticnz in the
name of politics, they alsc open themselwes up to armed respaonse,
These groups usually enjor such a lewel af popular support with:in

the countries from whoch they aperate that those governments mx.

not ewven have the power to prevent their continued opsration,
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Even the United States has provided "aid and comfort" to
anti-Castro exiles who propose to liberate their courntry. (2%
The objective of anti—-terrorist action is simply to deter
future terrcorism. Deterrence is but an example of the
application of the law of war. The U.5. cannot meet each
terroricst incident with a counterattack. "The military
establishment is still bound by the legal and moral constraints
of the laws of war. This does not preclude aggressive counter-
terrorist operations."{(40) Howewver, to justity aerial response

against terrorists under the law of war doctrine, the principles

of both proportionality and discrimination must be conzidered.

Simply stated, proportionality requires the military means be
relative to the just military ends sought under a leqitimate
military necessity. Discrimination rules out indiscriminate
attack without regard to collateral civilian casualties.

Coilateral damage is not outlawed by the law of war. What
iz outlawed i=s the intentional targeting of civilians ar octher
targets unrelated to the terrorists’ ability to continue ther
attacks. This would be the same prohibition against belligerents
in armed conflict between sovereign states. The fact that
civilians are located near or in a terrorizst camp when attacked
and casualties result iz not in itzelf a wviolation of the e of
war assuming the attack itself is justified.

Ie the U.5. currently "at war" with terrorizts® There 1z no
doubt the terrorists themselwves espouse z political justification

for their actionz under the banrner of 2 war of liberation.
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$: seems that i+ the targets of these wars of liberation are k
American citizens, property and interests abroad, the U.3. iz
\J L}
< N . . . . K
j aced with an armed conflict. Theretore, Keeping to the
LS
N
' principles of proportionality and discrimination, the U.,%. could R
X
Justify reprisals against terrorist groups. The 'egitimacy of —
b
each act will be judged on a case by case basis. N
Reprisals in war are the commission of acts which, f
- although illegal in themselwves, may, under the specific
circumstances of the given case, beccme justified
because the guilty adversary has himesel+f behaved }
itlegally, and the action is taken in the last resort, -
in order to prewvent the adversary from behaving "
illegally in the future.(41) -
The 1aws of war attempt to balance national securitw
interests against the desire to limit the effectz of war to thaose ff
indirviduals having a direct effect on the hostilities.id4Z) It "
does not preclude an attack based on the proximity of civilians, ;
but recognizes that collateral damage may result, Due to the N
- nature of terrorism, a high degree of certainty in targeting is :Q
~'3
tantamount to a successful defense of air attack against
i terrcrist targets, particularly if civilian casualties rezult. fi
v i;
United States Action -
The options available to the U.5. are not as restricted as if
g one would initially believe. They can be divided into counter- -
terrorist and anti-terrorist activities., Counter-terrorict 3'
activities are retaliatory measures in response to a terrorist 3
\-.
act, while anti-terrorist actions denote more offensive actions N
e
hok
LY




designed to prevent terrorizst acts. One point should be kept in
mind when urging any» responsive action; that iz when lcoking at
the history of terrorism, military action has been relatively
ineffective in stopping terrorist activity. Each type cof
military action has both pros and cons. Advocates for action
must consider both the benefits and the liaéilitiee of their
advocated response. In the short term, there may be =z
groundswel)l of public support, howewer, it mar quickly» diszalve
it such action appears to have little effect on the continuation
of terroriesm. International condemnation i particularly
damaging to a nation like the U.S. who is sensitive to public
criticizm.,

The right to self-defense is not Timited to a rexcticon to
terrorism. Anticipatory self-defense has not been precluded by
the U.N. Charter. Anticipatory self-defense iz justified by &
clear and pre<ent danger calling for preemptive measuresz. The
aggressor £till retains the burder under international law of
Justifring its actions by showing naot only an imminent darnger but
alsa that no other means would have been effective.

Retaliatory self-defense in response to a continuing threat
is subject to international law under the theory of reprisals.
The current view in the U.S. certainly supports the use of
retaliatory self-defenze, however, the moralistic and legalistic

restraints imposed by the American people cannot be ignored by
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the policy makers. R ne
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2 will always remain the

Zriteria by which such actions will be judqged on the
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. international scene. The American experience, particularl» after i
~ Yietnam, has been to tolerate use of armed force for anly szhort @
S periods of time, i+ used successfully with limited loss of t
:E American life. These conditions, more than international ;
- opinion, will shape our response to terroriesm no matter what cur Ny
'i legal Justification under internat{ona] 1aw., E
Conclusion :

E If the U.3. is sincere about the use of militar» faorce :
-’ R
% against terrorist activity, we must be clear about our ;
._ objectives, We must use established military forces ocpenl., but ;
é with the knowledge that as a great power we run the very real g
- risk of condemnaticon of a great power attacking a relativelr

. wealk, underdeveloped country.
-E The principle point is that a retaliatory uce of

o force that is perceived as excessive tends to engender

-~ a variety of bad consequences, including some that maxr

be detrimental to the user. The further point iz that
rules of international law, as traditionally canceived,
are too rigidly formulated to give appropriate insight
] into the factors that shape a decisional process of
. government and thus does not, in a realistic wayr, hel
' officials or observers identify when x use of force is
excessive,(43)

£

- While armed response to terrorism can be justified Gy the
g application of the laws of war and the irherent right to
self-defense, planners must take the current public support with

a grain of salt. The perceived public outcry for U.S.

retaliation against terrorists must be balanced with the grawing




(O]

outrage against Israel both within the U.3. and on the
international scene.
Rescue attempts must be evaluated against the backdrop of

public support and likKely successful outcome. "A Rand review of

~J

7 hostage incidents found that 7% percent of the hostages who
died were Killed during rescue attempts.”"(44)
There iz no indication that terrcorism will diminish sn the

near +uture. It iz more likelr that terrcorism against @mer i can

citizens and property abroad and at home will increase.

ut
-+
C

Increasing pressure will be exerted on govermnment officyal
react and end the threat. More and more, armed responze,
especially the use of air power, will be looked to 25 a szclut.ion
to the problem. Within certain guidelines of the internationz)
laws of war, the use of air power can be Jjustified against kKrnown
terrorist targets. Even the unfortunate collateral injur» tao
civilians will nat preclude the right to strike kpown targets.
Self-defenze, both retaliatory and anticipatory wiil ke
advocated as justification for future air strikes against
terrorizt positions., In certain circumstances, these actions
will avoid condemnation by international public aopinion., The
central question will still remain az= to whether it iz worth the
effort, Military action to date has been unsuccess+ul in
deterring terrorists., Governmentzs have two choices: attack the
terrorizsts and hope others don‘t take their place or attack the

underlving problems that give rice to terrorizm. In the

zhaort-term attacking the terrorizst may be the answer, but in the

[
n
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> long—term only by alleviating the problems giving rise to
terrorism will it be ended. A1l the available U.5. air power

will not change that undeniable fact.
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