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PREFACE

1. Subject to clearance, this manuscript will be submitted to [

Air Universityv Feview for consideration.

2.This article explores the development of the law of

self -he l p. The law of self-help is divided into theories of

self-defense and reprisal. This article explores both theories

by comparing Israeli and U.S. responses to terrorist activity..

The article draws no conclusions as to which country's response

is= proper. The article is concerned with the legal justification

of a U.S. armed response under the law of self-help.

3. International law does not preclude a nation from protecting

itself from the continuing threat of terrorism. Article 51 of

the United Nations Charter recognizes the right of national

self-defense. The U.S. has been reluctant in the exerci-s=e of

this right. This article identifies the legal .Justification

av)ai lable to the LUni tied States in support of mil1i1tar/ action

agai nst terror i-.t groups. The article conclude.-- that leg4al

i ust if ic at ion may not be suff ic ien t unl1ess those mak ing the

decisions are also aware of the influence international public

opin ion w i I I have on the Un ited States .
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LEGAL LIMITATIONS ON THE USE OF AIRPOWER AGAINST TERRORIST

ACTIVITY

The number of terrorist actions against American citizens

and property is on the upswing. Concurrent with the increase in

numbers, the violence used by terrorists is becoming more severe.

PA dichotomy, however, exists in how the United States responds to

acts of terrorism. Currently, in the U.S. there exists no

Federal criminal statute defining terrorism as a crime and

authorizing our courts to prosecute individuals for terrorism.

The same is also true for most western nations in the

international arena. The people, on the other hand, want their

leaders to take an active role in el iminating terrorism.

At the same time, some Third World countries are not

interested in punishing terrorists. This is due in large part to

Third World ties with fights against oppressors and subsequent

identification with the struggles espoused by terrorist groups.

This is not to say the Un i ted States and other Western States are

not interested in actively prosecuting terrorists for their

actions. However, prosecuting terrorists under existing cr i rnnal

sanctions such as murder, extortion, kidnapping, arson, and air

piracy leaves the impression that terrorists are not Li-. rig

punished for their acts of terrorism.

Experts in the study of international law as appl iec to

terrorism point out that the major problem in combating terroris-m

through the legal systems of the estern Wor l d is the l ack ,4

a
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universally acceptable definition of terrorism. Additionally,

these experts point out terrorist activity involves conduct

already proscribed by international law. Therefore, efforts to

create an international treaty setting forth a separate crime of

terrorism, historically, are secondary to establishing more

effective sanctions against acts of terrorism.(1) Thus the

problem is similar to that facing our Supreme Court in the earlIY

pornography cases causing Justice Stewart to remark that although

he could not define pornography: "I know it when I see it."

The other side of the problem quite simply is Americans are

growing tired of being victimized by every cause throughout the

world in the name of liberation or any other pol i tical catch

phrase. More and more, there is a cry for the authorities to do

something to protect Americans abroad and put an end to the

activities of terrorist groups aimed at American citizens and

property.

How should terrorism be defined and what response should k...le

make towards terrorists? The purp.se of this paper is to provide

a legal basis for U.S. armed response to terrorism.

International law principles, including the law of war4  support

the use of air power against terrorism. This paper attempts to

delineate the acceptable conduct allowable under international

law, while recognizing the overriding influence international

publice opinion may have on the willingness to exercise the armed

response option.

2
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Definition of Terrorism

Terrorism has been characterized by Dr. Neil C. Livingstone

as differing significantly from other forms of warfare in three

aspects. First, terrorism is nonstate violence and usually

regarded as illegitimate violence. Second, terrorism is a

political act designed to demoralize their enemy (the government.:

creating conditions for general revolt. And third, terrorism is

far less destructive than traditional warfare which is consistent

with the terrorists' desire to communicate their cause to the

world.(2) In light of these characteristics, terrorism can be

defined as a form of coercion used to force compl lance with the

demands of a group or individual to achieve their perceived

political objectives. The Department of Defense defines

terrorism as "the unlawful use or threatened use of force or

violence by a revolutionary organization against individuals or

property, with the intention of coercing or intimidating

governments or societies, often for political or ideological

purposes." (3, The target of terrorism, the existing goernrnert

they perceive as the enemy, is rarely attacked directl,.

Rather , .i ol ence i usual 1 y di rected at an i ns trument a1 t_ -r et rn

order to coerce the primary target to accept their demand.- -,r

face future violence.

p .
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Types of Terrorist Activities and Responses

."4

Terrorism takes many forms today, but the actions most

likely to attract media attention involve the taking of hostages

and destruction scenarios involving large scale car bombings.

Hostage situations can include the hijacking and holding of

airliners or cruise ships and the seizing and holding of

embassies and the individuals found therein. The important point

to note is those individuals seized in these situations are

rarely the intended targets, but rather are seen as a means of

coercing the primary target state into meeting the terrorist's

stated objectives. Another type of terrorist activity is the

destruction scenario. Examples include the Beirut bombings

against U.S. Marines and U.S. Embassy activities and the more

indiscriminate bombings such a preferred by the Irish Republican

Army. The purpose of these bombings is to demoral ize the "enemy"

and hopeful 1 y produce an irrational act b. the target goverrent

leading to a general revolt. Whhile oversimpl fying the arris an:

objectives of terrorist groups, these activities begin to set the

stage for governmental response to acts of terrorism.

Governments respond in different ways to these provocation=.

Some governments, notably Israel, take a daring and direct

approach aimed at physical reprisal directed against the

terrorist. Most other governments, however, resort to diplomac.,

international legal bodies, and as a last resort, armed force.

Illustrating the more direct approach of Israel, the Entebbe

4
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rescue certainly is the highlight of national self-help in

response to an international crisis. --s one author- noted, i nce

the Entebbe rescue, there also has been a decided tendency for

IN

as evidenced by the successful West German action at Morjadesha

and the ill-fated Egyptian action in Cypress and U.S. action in

Iran." (4) Rescue attempts are not the only appl i cati on of

Israel airpower against terrorists. On the night of December

28, 1968, Israel attacked Beirut International Airport and

destro'yed thirteen planes belonging to Arab airl ines w-,,orth about

$43.8 mil l ion.,.5) The attack was in response to an incident to,,.o

days earl ier at the Athens Airport where two Arabs attacked an

Israel i plane as it was taking off. Recently, Israel again

demonstrated the use of airpower against terrorism when i t struck

a PLO headquarters in Tunis by using aerial bombardment.

The U.S., on the other- hand, has been more restrali ned in

r--Ponding to terrorist demands.. Traditionally., the U.S. seek=_

to wai t out the terr. rists. Negot i t ions sji th terror i sts are n t

-a fa,.ored tactic of official I4ashin,.ton. D uri ing the Ir.ani n

hostage cr i s i s, the U.,S. exp or- ed several a,.enues i n a.,t temp t i n,

to resolv.e the crisis. These included direct dipl cmat attern:-.=

wi th Iran, an appeal to the United Nations, f i 1rig a coprri:,l int

wi th the Internat ional Court of Justice, economic repri-als

againsit Iranian assets in this country,', ernbargces on tr _de, ancl

human i tar ian appeals.'(6) Only after all the e aenue. z,_e red 

:5..
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to be exhausted, did the U.S. resort to an unsuccessful rescue

attempt. .

Recently, however, the U.S. has employed a more direct

approach with terrorists as soon as the situation allowed. For

example, the U.S. intercepted an Egyptian airliner. carrying those

responsible for hijacking a cruise ship in the Mediterranean and

the suspected (at that time) murder of an American citizen aboard

that ship. The airliner was intercepted by Navy warplanes an,

forcibly diverted to a landing where the terrori sts were turned

over to Italian authorities for prosecution. This followed our

condemnation o+ an Israeli interception of aircraft o,...er Lebanon

some years earl ier.(7) Such actions may signal the shift b , tne

U.S. to a more direct approach in deal ing wi th terrorism and

finally a recognition that:

Growing state-sponsorship of terrorism has serious
consequences. It puts more resources in the hands of
the terrorists: money, sophisticated munitions,
intelligence, and technical expertise. It also reduce=
the constraint= on them, permi tting them to conterr, p- te
large-scale operations w i thou t worry i ng so much about
al i enating perceived const i tuents or provokirig
back 1 ash. (8)

Certainly, as illustrated by the Israeli rescue at Entetce,

most Third World countries are vulnerable to self-help measure =_

undertaken by militarily advance countries. Self-help ornl vcrKs

in one direction, it cannot be used by a weak state agairst a

strong state.(9) Governments can direct their attention to

ei ther the causes of terrorism or to the violence t-.elf. E er:.,

state has the r i ,ht to decide how i t wi 1 1 comb.t terror i sm, but

.'.-? .? ... . : > - . . / . .. ' ,', ',, .. ' , . . .. .. - , > . . .'. '.. . .-. ,., .-. .. . • . .. . _: _ _. _ . , . , .' . - . ..,,



not the right "to decide whether to do so without undermining it-

own claim to sovereignty."(10) Therefore, the question simply

becomes does the Uni ted States have the right to use its military

might against terrorists assuming the American people would

support the use of air power and potential loss of life over a

*' sufficient length of time to combat terrorism.

International Legal Bodies Concern

The United Nations is certainly aware of the terrorism

problem and the growing inclination of victim states. to engage in

self-help to remove the threat to their citizens. Several

conventions against hostage taking have been enacted in the last

several years. The U.N. Convention against the taking of

hostages dealt with the issue of Entebbe type rescue attempts.

-Third World countries pushed for the inclusion of language

forbidding these raids, while Western countries opposed this

action. The end result was a compromise position recognizing the

territorial integrity of a state.(11) Equal 1 y watered dok.-n has.

been the actions by the Security Council in relation to either

the taking of hostages or the rescue attempts themselves. When

the Security Council attempted to act, they were ignored b.. th-.

parties involved. The usual action consisted of acts of censure

or more often failure to censure through the veto power of

members of the Security Council supporting both sides of an

issue. The only currently promising approach for U.N. action is

in the "more vi gorrous appl cation of . . . i ntern t i z nal aI

--.
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forbidding states to permit their terri tory to be used as a base

for armed bands ... to operate in the terri tory of another

state."(12)

The International Court of Justice has had little influence

in this area, preferring for the most part to defer to the

pol itical question as a means of not hearing terrorism cases.

Even when they have taken a case, their rulings have had l ittle

or no effect on the parties. In the Iranian hostage case, the

Court determined that the Iranian state was not responsible for

the initial taking of the hostages, but became responsible

through their subsequent approval and support. Iran simply

ignored the ruling and held itself not bound by the decis.io:n a

biased international body. An interesting sidelight relevant to

this article is the Court's consideration of the hostage rescue

attempt. The Court's only comment on the rescue was in viewing

it as an act of contempt by the U.S., while the entire hostage

matter was before the Court and in violation of its order neither

party take steps to aggravate the situation while they

deliberated the matter.

At present, a strong case can be made for state action

aqainst terrorist activity based on terrorism being a direct

attack against civilized society and the inability, at present,

for international organizations. to have an effect on terrorists.

-S
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The Right to Self-Defense

The right to national self-defense was raised to the level

of legal doctrine in the Caroline Case. A brief discussion of

the case is in order to understand the development of the right

to self-defense still recognized under the Uni ted Nations V

Charter, Article 51.

During the Canadian rebellion of 183?, active sympathy for

the rebels was evident among Americans. The rebel leaders urged

support from concerned American citizens and were successful in

gaining several hundred volunteers along with arms and

ammunition. After the force .prew to around a thousand stroig,

they invaded and captured Navy Island belonging to the Brit ih.

The Americans, who were cooperating with the rebels, were in

constant contact with the American shore and were constantly

reinforced with men and supplies. The Carol ne made several

trips between the American shore and Navy Island and was knot,n to

be supplying war material to the rebel forces.

The Canadian forces saw the destruction of the Carol ine as

important to prevent the rebels from being resupplied, as well

as, depriving them access to the Canadian shore. On the 25gth cf

December, the British forces caught the Caroline at berth at Fort

Schlosser. The British boarded her and after a brief scuffle

took control (two American citizens were killed and one captured

and later released). Immediately after capturing the vessel, it

9
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was set afire, towed into the current of the river and allowed to

go over Niagara Falls.

The British subsequently raised three defenses to the

action. First, the British raised the piratical character of the

vessel. Second, the laws of the U.S. were not being brought to

bear on the supporters of the rebels. And third, their action

was an act of self-defense and self-preservation.,1.S) The first

two were of no consequence to the ultimate solution of the

disagreement.

Upon entering the case, Daniel Webster outlined the formula

upon which the British government must defend its claim of

self-defense. He "called upon the British to show a necessityI of

self-defense, instant, overwhelming, leaving no choice of meansq

and no moment for deliberation."<14> Webster believed he was

setting an impossible task. The British were, however, able to

answer based on the facts as seen by the British. While the

facts were under dispute, the basic law was agreed to by both

parties which made the right to national self-defense more

* valuable as a legal precedent.

Self-Defense and the United Nations Charter

The U.N. was formed on the 26th of June 1?45. as an

organization devoted to the maintenance of world peace and the

economic and social advancement of all peoples. The U.N. Charter

entrusts the maintenance of peace to the Securitv Council.

Article 2(3) calls on all members to "settle their irternatior,<

1 0.
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disputes by peaceful means in such a manner that international

peace and security, and justice, are not endangered."(15)

Likewise, Article 2(4) compels members to refrain "from the

threat or use of force against the territorial integrity or

political independence of any state . .. "(16)

These articles do not purport to prohibit every instance of

the use of force, however. The usual exception to the

prohibition against the use of force is national self-defense.

Article 51 of the U.N. Charter explicitly states:

Nothing in the present Charter shall impair the
inherent right to individual or collective self-defense
if an armed attack occurs against a member of the
United Nations, until the Security Council has taken
the measures necessary to maintain international peace
and security. Measures taken by members in the
exercise of this right to self-defense shall be
immediately reported to the Security Council and shall
not in any way affect the authority and responsibil ity
of the Security Council under the present Charter to
take at any time such action as it deems necessary in
order to maintain or restore international peace and
securi ty.(17)

As one author has pointed out, however, the right to-,

self-defense is not strictly a right, but is more precisely a

"privilege" which legitimizes an otherwise illegal action taker,

as a response to attack by another state. He goes on to report

that it is an interim measure until the Security Council

acts. l8) In addition, Article 33 calls on the parties to a

dispute to resort to all peaceful means of settling their

conflict and gives the Security Council discretion to call upon

the parties to settle their dispute by such means., K1.) The

current interpretation is that Article 2(4. does not prohibit a.il

11
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*' forms of armed response, but only those that seek to violate the

territorial integrity, political independence, or fundamental

freedoms of a state.(20)

What then are the requirements for a valid self-defense

response to continued terroristic harassment? A useful tool in

setting the parameters for a self-defense response would be to

contrast the Israeli and U.S. views as demonstrated by the

actions taken by these countries against terrorist groups.

Self-defense is one aspect of self-help. Reprisals are

another aspect of self-help and related to self-defense through a

set of common preconditions:

(1) The target state must be guilty of a prior .-
international delinquency against the claimant state.
(2) An attempt by the claimant state to obtain redress
or protection by other means must be known to have been
made, and failed, or to be inappropriate or impossible
in the circumstances.
(3) The claimant's use of force must be limitied to
the necessities of the case and proportionate to the
wrong done by the target state.(21)

The differences between self-defense and reprisals lie in

their purpose.

Self-defense is permissible +for the purposes of
protecting the security of the state and the essential
rights--in particular the rights of territorial
integrity and political independence--upon which that
secur i ty depends. In contrast, reprisals are puni t ive
in character: They seek to impose reparation for the
harm done, or to compel a satisfactory settlement of
the dispute created by the initial illegal act, or to
compel the delinquent state to abide by the law in the
future.(22)

These differences remain important to the U.S., mainl,,- due

to the response triggered among the American people immediately 5

12
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following a terrorist incident. This immediate cry for vengeance

usually subsides quickly arid any subsequent action taken by the

U.S. against those believed responsible runs the very real risk

of being condemned not only by the international public opinion,

but equally by Americans who have no desire to involve the armed

forces in any type of military action outside our borders. One

thing must be kept clearly in mind whether we are seeking to

justify our use of force under a theory of self-defense or

reprisal . Under the recognized law evolving from the Carol ine

case, through the development of the U.N., whichever state seeks°

to legitimize its use of force has a heavy burden of showing the

necessity of its action. For example, in a hostage rescue

situation where the hostages are not under imminent danger of

harm! "the illegality of their detention and the failure of

international organs to obtain their release should not be enough

to legitimize the use of force to effectuate their release."'(23

To allow the use of armed force in these situations would creatkte

a necessity where for the present none existed. This approach

has been used at times and rightfully rejected on an

international scale.(24)

Faced with the dichotomy of not allowing terrorists to

continually harass its people and the restraints placed upon its

use of force, a sovereign nation must take some sort of action.

The use of force must be governed, however, by some definable

principles. One author, Richard A. Falk, suggested a frame.ork

13
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* against which a claim of retaliation against prior terrorist acts.

may be measured:

(1) The burden of persuasion is upon the government that

initiates an official use of force across international
boundaries;
(2) That the governmental user of force will demonstrate
its defensive character convincingly by connecting the use
of force to the protection of territorial integrity.
national security, or political independence;
(3) That a genuine and substantial link exists between the
prior commission of provocative acts and the resultant claim
to be acting in retaliation;
(4) That a diligent effort be made to obtain satisfaction
by persuasion and pacific means over a reasonable period of
time, including recourse to international organizations;
(5) That the use of force is proportional to the
provocation and calculated to avoid its repetition in the
future, and that every precaution be taken to avoid
excessive damage and unnecessary loss of life, especiall:
with respect to innocent civilians;
(6) That the retaliatory force is directed primarily
against military and para-mil itary targets and against
military personnel;
(7) That the user of force make a prompt and serious
explanation of its conduct before the relevant organ(s) of
community review and seek vindication there from of its.
course of action;
(8) That the use of force amounts to a clear message of
communication to the target government so that the contours
of what constituted the unacceptable provocation are clearly
conveyed;
(9) That the user of force cannot achieve its retal iato ,.
purposes by acting within its own territorial domain and
thus cannot avoid interference 'ith the sovereign
prerogatives of a foreign state;
(10) The user of force seek a pacific settlement to the
underlying dispute on terms that appear to be just and
sensi tiye to the interests. of i ts adversar..,;
(11) That the pattern of conduct of which the retal iator.:,.
use of force is an instance exhibits deferen,:e to
consideration (l)-(10), and that a disposition to accord
respect to the well of the international community be
ev i dent;
(12) That the appraisal of the retaliatory use of force
take accounts of the duration and quality of support, if
any, that the target government has given to terr-ri.=.tlc
en terpri ses. (25)
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The way an individual sovereign interprets these guidelines will

determine the course it will follow in deal ing with the use of

armed force against terrorism and the states supporting or

harboring terrorists within their boundries.

The Israeli and U.S. tiews
.4m

Israeli Prime Minister Shimon Peres stated his country's

position quite clearly when he stated "Israel will continue to

act full force against terrorists, killers, murderers, assassins .

. .. L. Whoever wants peace [in the region] must stop terrorism.

There can't be a compromise about it."(26) The occasion -

prompting that position statement was the international reaction,

including U.S. concern, about the Israeli bombing raid of the PLO

headquarters located in Tunis, Tunisia. That raid, of course, 6

was not the first time Israel has justified military excursions

using air power as a self-defense action. No one can deny that

the PLO, as well as many Arab states, are determined to end the

viabil ity of Israel as a sovereign state. The PLO in particular

has repeatedly directed terrorist actions against the citizens 

and the very sovereignty of Israel.

Israel attempted to justify its bombing of Iraq. =  nuclear

reactor as anticipatory self-defense. The Israeli leadership.

one assumes, were convinced that the Iraqi government was in the

process of developing a nuclear capability to be directed, in

part, against Israel. Their problem, however, w..uas that the

-reactor was not near completion nor was there clear evidence that

15
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Iraq had the capabil it>' to manufacture a nuclear weapon in the

near future. The Israeli action was held to be a violation of

Article 2(4) and not legitimate under Article 51 because the

threat was not imminent.(27) It is not seen as a holding that

anticipatory self-defense is no longer a viable response under

current international law.

A second example of Israel using air power, this time in

retaliation, against state sponsored terrorism was the Beirut

raid discussed earlier. While the Lebanese government denied

responsibility for the PLO attack in Athens which prompted

Israel's raid--it is important to note that Lebanese officials

publ ical l praised the work of the Popular Front. The Lebanese

also allowed the Popular Front freedom of movement and

recruitment within the refugee camps located in Lebanon.(28)

Again, Israel was condemned for its actions. However, appiying

Falk's framework, listed above, a case can be made justifying

Israel's act in self-defense against continued threats by state

supported terrorists.

Terrorism is popularly looked upon as war on the cheap.

Terrorists can go a long way in their "war" with very little

support. Moreover, the sponsor i ng coun tr i es run very l t t I e r izk

of receiving unacceptable retribution for their support. Israel

clearly saw the destruction of $43 mill ion of aircraft as a means

of precluding these Arab states from continuing their support of

terrorist aggression against her citizens.

16

,..x.Y~y .K . . sCc.2 . . • , , .* *-,.*. * * --



There are those who suggest that the Uri ited States adop t an

Israel i polic.y in deal ing with terrorists, however, there area

differences that must be considered. Br.iar, Mlichael Jenkins : "

suggests several of these differences: I)Israel considersI

itself at war, the U.S. does not; (2) repr isal is part of Is-r.ael i ,.

military doctrine, it is not part of U.S. military doctrine; ,. ') '-

publ ic support exists +or Israel's anti-terrorist actions.; =.uch

suppor t i n the U.S. is only evi,-ent after- a terrorist at t ack a,

subs ides qu i cklIy; 4) st at es sponsor ing t err-or ism ar e on I.--r..ke s=

borders, they do not border the U.S.; and (5) Israel more easil..Z

tolerates, world condemnation, th.? U.S. does ncit.,"2'9)

'"

In an address to the Park Avenue Synagogue, Secr.i t._r- cof

State George P. Shul tz noted that no nation has. ha,- mo,-re

experience with terrorismn than Israel nor has contributed as muchi

to developing the best ways to confront it. He also noted the.

broad public support for their anti-terrorist policies within

s--.r..el.(30) Secretary Shultz goes on to wJarn that if our

react ion to terroriismrn s to turn on ourselv,.es ,.e gi ,.,e themr

in cen t i,..e t o cor, t rn ue. We rnu..t se ek"

a consensus in this country, that our response.s. s=hould
go be -on d p ass i ve dlef+e nse tc, c on s idcer me ans., of ac ti .., e
prevention, preemption, and retal iation. Our goa.--l must
be to prevent and deter, future terrorist acts , anr,-d
experience has taught us over the years that one of the
best deterrents to ter-ror.-ismn is the certainty thatI
swift and sure measures will be taken against those wvho
engage in it . . .. There should be no moral confusion .
on the issue. Our aim is not to seek revenge, but to ,
put an end to violent attacks against innocent people .
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Terrorism is a new form of warfare directed against us, th.t

requires a military response. But it isn't without risk of lcs.

of life, public condemnation, and risk of mistake.(32)

A new attitude may be developing in the U.S., boosted no

doubt by our successful interception of the Egyptian airl iner

carrying suspected hijackers. As President Reagan warned. "You

can run, but you can't hide."(33) Only time will tell if there

will be sustained public support for armed response to terrorist

.activity or if this was the giddy response of a public imbued

with emotion over one successful operation.

The options available to the LI.S. are somewhat limited.

SurQical strikes may offer the best offense against contiruir,.

terrorism. That is to say that whether they are used against B

terrorist target, as in Tunis, or in suppodrt of a rescue attempt,

surgical strikes may be free of the normal legal constraints

imposed by international law. This is a result of three

considerations:

(1) First, they are discrete and, accordinglx do not
present the problem of cumulative violations of just
war under international law standards.
(2) Second, they may be presumed to be justi- ied b,. a.
high and urgent necessity that may require sacrifice of

other values such as some of the moral-legal
constrai nts.
(3) Third, as a practical matter, surgical operttor-
may be subject to intrinsic limitations rising out of
the capabilities of the force and the circumstances of
its deployment.(34)

The available options seem to be limited to rescue attempts.

. interception of known terrorists, and bombing raids a g.. ;.in=-t or,,.,r,

terrorist base camps. The author would place the Grenad_(

.
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oper at i or i n a rescue category due to the eagerness i i ir ch the

Administration sought to justify its action based on the rescue-.J

of students present in the country. This has been recon zed a!

permissi ble humanitarian intervention, akin to the Isr.Reli

Entebbe rescue.

In itially, the U. S. came out strong in favor of I=rael '

bombing raid on Tunis., only to back off si ightIy whi ie rot

Pcondemn ing Israel , after Tunisia protested our publ ic St atemert

The U.S. itself has conducted air strikes which it characterized

as repris l :ctio .(35) It doesn't appear, however, that thi .s

will be a predominate policy of the U.S. when one looks at our.

internationa~l posture and history.

Likewise, interception of civilian aircraft doesn t appear

to be a set pol icy for the U.S. The nature of interception alone

precludes its repeated usage. This coupled with our condemnation

of Isr. ael's interception of a civilian aircraft over. Lebanon

several years ago would lead one to the bel ief the U.S. '.'dui d

hes tate in this. area. Additionally, the consequence- f+±acirg tr e

U.S. if the civilian aircraft failed to respond to the

intercepting pilots' commands could conceivabl - be re.ater tha,

tolerable to a country as sensi tiye to publ ic condemn-tion :4..t

United States.

Rescue attempts appear to be the most likely scenario for

the use of military air power in the near future. Five countr i es.

have -attempted armed rescue attempts. Three w,,,er-e succe ssful, but

i t shou 1 d be noted that of the three at temp ted i r, r,non-p errnr .
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en,.vironments only the Entebbe raid was successful .(36) Rescue 

attempts are not free from the test of necessity. There muSt -, e

a bel ef by the invading country that the hostages are in

immed iate danger of death or serious injury before a rescue

attempt using force can be legally justified.(37)

The Laws of War

As stated earlier, terrorism is war on the cheap. To

consider it anything less than war is. to deny its basic purpose

which is to bring down governments. Quite often the target

government is not the only body affected. The U._. is often an

incidental target of terrorist groups because of i ts i vol,..,ement

and support of estab1 i shed gover nients around the wor d. It i

conceivable for the U.S. to be at war with terrorism. It can be

- argued that the customary laws of war prohibit terrorism as. an

i nternational strategy. ,:38)

In real I t>., war is rar el y de, 1 ar ed i n c urren t i n t er nat cr, .

re ations. At the same time, there have been several armed

con f icts and it is ceneral 1ly aYgreed that certain legal r ights

attach in these si tuat ions. Terrorists, ,on the other hand,

us ual I Iy attempt to justi the i r acts. under. the banner cf a

l iberat ion movement. By seeking to justify thei r action.s in the

name of pol i tics, they also open themselves up to armed resp,-nse.

These groups usually enjoy such a level of popular support ,.itrr,

the countrie. trocm which they oper ate that those Qovernmier ts t ,.M .

not even ha,.,e the pow~ier to prevent the ir con t inued oper at i or.

2
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Even the United States has provided "aid and comfort" to

anti-Castro exiles who propose to liberate their country.(3')

The objective of anti-terrorist action is simply to deter

future terrorism. Deterrence is but an example of the

application of the law of war. The U.S. cannot meet each

terrorist incident with a counterattack. "The military

establ ishment is sti 11 bound by the legal and moral constraints

of the laws of war. This does not preclude aggressive counter-

terrorist operations."(40) However, to justify aerial response

against terrorists under the law of war doctrine, the principles

of both proportionality and discrimination must be considered.

* Simply stated, proportionality requires the mil itar.'- means. be

relative to the just military ends sought under a legitimate

military necessity. Discrimination rules out indiscriminate

attack without regard to collateral civilian casualties.

Collateral damage is not outlawed by the law of war. bJhat

is outlawed is the intentional targeting of civilians or other

targets unrelated to the terrorists abilit>y to continue their.

attacks. This would be the same prohibition against bell igerents

in armed conflict between sovereign states. The fact that

civ I i ans are located near or in a terror.ist camp when .;.ttacke,-:

and casualties result is not in itself a violation of the laws o+

war assuming the attack itself is justified.

Is the U.S. currently "at war" wi th terror i .ts?' There i.- rio

doubt the terrorists themselves espouse a political Justif;cati,-r,

for their actior,. under, the banrer of a w.iar of 1 iberat i :,r. I t

21
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* seems that if the targets of these wars of liberation are a

American citizens, property and interests abroad, the U.S. is

faced with an armed conflict. Therefore, keeping to the

principles of proportionality and discrimination, the U.S. could

justify reprisals against terrorist groups. The legitimacy of

each act will be judged on a case by case basis.

Reprisals in war are the commission of acts which,
although illegal in themselves, may, under the specific
circumstances of the given case, become justified
because the guilty adversary has himself behaved
illegally, and the action is taken in the last resort,
in order to prevent the adversary from behaving
illegally in the future.(41)

The laws of war attempt to balance national security

interests against the desire to limit the effects of war to those

individuals having a direct effect on the hostilities.,(42) It

does not preclude an attack based on the proximity of civilians,

but recognizes that collateral damage may result. Due to the

nature of terrorism, a high degree of certainty in targeting is

tantarnount to a successful defense of air attack against

terr:rist target-, particularly if civilian casualties reulJ t.

United States Action

The options available to the U.S. are not as restricted as

one would initially believe. They can be divided into counter-

terrorist and anti-terrorist activities. Counter-terrorist

activi ties are retaliatory measures in response to a terror: -t

act, while anti-terrorist actions denote more offensive action-E

%,..
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designed to prevent terrorist acts. One point should be kept in

mind when urging any responsive action; that is when looking at

the history of terrorism, military action has been relatively

ineffective in stopping terrorist activity. Each type of

military action has both pros and cons. Advocates for action

must consider both the benefits and the liabilities of their

advocated response. In the short term, there may be a

groundswell of public support, however, it may quickly dissolve

if such action appears to have little effect on the continuation

of terrorism. International condemnation is particularly

damaging to a nation like the U.S. who is sensitive to publ ic

criticism.

The right to self-defense is not limited to a reaction to

terrorism. Anticipatory self-defense has not been precluded by 

the U.N. Charter. Anticipatory self-defense is justified by a

clear and present danger calling for preemptive measures. The

aggressor still retains the burder under international law of

justifying its actions by showing not only an imminent danger but

also that no other means would have been effective.

Retaliatory self-defense in response to a continuing threat

is subject to international law under the theory of reprisals.

The current view in the U.S. certainly supports the use of

retaliatory self-defens.e, however, the moralistic and legalistic

restraints imposed by the American people cannot be ignored by

the pol icy makers.. Reasonabi eness wt I 1 always rema in the

cr i ter i a by .tjhich such acti o _ns. wi I I be .judged on the

: 23
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international scene. The American experience, particularly after

Yietnam, has been to tolerate use of armed force for only short

periods of time, if used successfully with limited loss of

American life. These conditions, more than international

opinion, will shape our response to terrorism no matter what our

legal justification under international law.

Concl usi on

If the U.S. is sincere about the use of mi 1 i tar for ce

against terrorist activity, we must be clear about our

objectives. We must use established military forces openl., tut

* with the knowledge that as a great power we run the very re l

risk of condemnation of a great power attacking a relatively

weak, underdeveloped country.

The principle point is that a retaliatory use of
force that is perceived as excessive tends to engender

S' a variety of bad consequences, including some that may-
be detrimental to the user. The further point is that
rules of international law, as traditionally concei,,ed.
are too rigidly formulated to give appropriate insight
into the factors that shape a decisional process of
government and thus does not, in a real istic way, help
officials or observers identify when a use of force is
excess ive. (43)

While armed response to terrorism can be justified b.. thei

application of the laws of war and the inherent right to

self-defense, planners must take the current public support with

a grain of salt. The perceived public outcry for U.S.

retal iation against terrorists must be balanced wi th the growirg

.24
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outrage against Israel both within the U.S. and on the

international scene.

Rescue attempts must be evaluated against the backdrop of

public support and likely successful outcome. "A Rand review of

77 hostage incidents found that 79 percent of the hostages who

died were killed during rescue attempts."(44)

There is no indication that terror, ism wi 1 I dimin i+sh ir the

near future. It is more likely that terrorism against American

citizens and propert, abroad and at home will increase.

Increasing pressure will be exerted on government officia- to

react and end the threat. More and more, armed respor,e,

especially the use of air power, will be looked to :-s B _o u t r

to the problem. Ui thin certain guidel ines of the irternat ional

laws of war, the use of air power can be justified against known

terrorist targets. Even the unfortunate collateral injur to

civilians will not preclude the right to strike known targets.

Self-defense, both retal iatory and antic ipatorx, wi 1 1 be

advocated as justification for future air strikes against

terrorist positions. In certain circumstances, these act ioris

will avoid condemnation by international public opinion. The

:entral question wil I stil l remain as to w.hether i t i-s worth the

effort. Military action to date has been unsuccessful in

deterring terrorists. Governments have two choices: attack the

terrorists and hope others don't take their place or attack the

under lying problems that give rise to terror ism. In the

short-term attack ing the terrorist may be the ani--,er., but in the

25



long-term only by alleviating the problems giving rise to

terrorism will it be ended. All the available U.S. air. power

will not change that undeniable fact. "

np-
4-
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