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1.55This pamphlet has been prepared to serve as a usefull deskbook reference
for use by USACIDCaspecial agents, many of whom have had little exposure to
the United States Code. $Specifically, it is designed primarily to aid agents
who are in the Economic Crime Investigator Specialty Program (ECISP) in
1dent1fy1ng the relevant Federal criminal offenses which may be applicable to
economic crlme }nvest1gac10ns -Gensequentli) %hls pamphlet is not
a11—1nc1us1ve\ Only those "white collar crime”" offenses associated with
investigations of economic crime, fraud, waste, and abuse have been included.
Not included, for example, are offenses suck as bank robbery, assault, rape,
or murder commltted on a Federal installation. s
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2. The following factors convinced the4nenbere of the USACIDC SJA. offlce of
the need for this publication. - / B ;7 . -

a. There is a heightened emphasis throughout the Federal Govermment, and
particularly in DOD, on cambating economic crime.

b. USACIDC has figured prominently in this effort by expanding the number
of ECISP-trained agents.

c. Much of the economic crime committed against the Army is perpetrated by
civilians,/ who are not subject to the Uniform Code of Military Justice
(ucMy) . Accordingly, the 1egality of the conduct of civilian subjects,
particularly in the economic crime area, must generally be measured against
civilian Federal criminal statutes.

d. Since USACIDC's overall mission primarily involves enforcement of the
UCMJ, most USACIDC agents have not previously acquired a familiarity with
these Federal astatutes, particularly those relating to economic crime.

1.

e. Furthermore, generally speaking, local judge advocateé;have alse not
acquired a working knowledge of civilian Federal criminal statutes.
Accordingly, there is a reduced ability to obtain effective and timely SJA
coordination on USACIDC ROIs, as required by CIDR 195-1. .

3. Although designed to assist agents in identifying relevant applicable
Federal statutes, this pamphlet should not be considered as a substitute for
effecting coordination with judge advocates concerning ongoing investigations.
Nor is it a substitute for further reference to specific provisions of the

US Code or UCMJ prior to arriving at a titling decision.

4. The word "he" and similar pronouns when used in this publication include
both the masculine and feminine genders unless otherwise specifically stated.

S. This pamphlet applies to all elements and personnel of the US Armmy Criminal
Investigation Command. Additionally, although this pamphlet is designed
primarily for use by USACIDC special agents, it is hoped that other law
enforcement personnel and judge advocates fram each of the military departments
will find it to be a useful reference as well.

(1)

4




Headquarters

US Army Criminal Investigation Command

5611 Columbia Pike, Falls Church, VA 22041
15 November 1983

CID Pam 195-8 ,4

. Criminal Investigation

Common Violations of the United States Code In Economic Crime Investigations

Impact on New Manning System. This pamphlet does not contain information that
affects the New Manning System.

Interim changes. Interim changes to this pamphlet are not official unless they
are authenticated by order of the Commander, US Army Criminal Investigation
Command. Users will destroy interim changes on their expiration dates unless
sooner superseded or rescinded.

Suggested improvements. The proponent of this pamphlet is the Staff Judge

Advocate's Office. Users of this publication are encouraged to submit

recommended changes and comments to improve the publication. Comments should

be keyed to the specific page, paragraph, and line of the text in which the

change is recommended. Reasons will be provided for each comment to insure

full understanding and complete evaluation of the recommendation. Comments

should be prepared using DA Form 2028 (Recommended Changes t-~ Publications)

and forwarded directly to HQUSACIDC (CIJA-ZA), 5611 Columbia Pike, Falls

Church, VA 22041. .
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Chapter 1

Introduction

1-1. Purpose and Scope

a. Purpose. This pamphlet is intended to provide USACIDC investigative
personnel with a deskbook reference for civilian Federal criminal offenses
commonly involved in the investigation of economic crime, fraud, waste and
abuse. It identifies each such statute, grouped by subject area; lists the
maximum punishment for the offense; indicates whether the statute is
extraterritorial; cross-references related UCMJ offenses and Military Judges'
Benchbook provisions; briefly identifies and explains the elements of the
offense and provides examples.

b. Scope. This pamphlet is not designed to serve as a "how to" manual for
the investigation of economic crimes. Investigative techniques, search and
seizure, evidence handling, and other investigative procedures and policies
are treated and regul ated by other publications, and reference should be made
to such publications as necessary.

1-2. References

a. Required publications.

(1) Manual for Courts-Martial, United States, 1969 (Revised Edition),
containing the Uniform Code of Military Justice, cited thoughout this
publication.

(2) AR 600-50 (Standards of Conduct for Department of the Army
Personnel).

(3) DA Pamphlet 27-9 (Military Judges' Benchbook), cited throughout this
publication,

b. Related publications.
(1) AR 190-6 (Obtaining Information From Financial Institutions).

(2) AR 190-22 (Searches, Seizures, and Disposition of Property), with
USACIDC Supplement.

(3) AR 190-53 (Interception of Wire and Oral Communications, for Law
Enforcement Purposes), with USACIDC Supplement.

(4) AR 195-2 (Criminal Investigation Activities).

(5) AR 195-4 (Use of Contingency Limitation .0015 Funds for Criminal
Investigation Activities), with USACIDC Supplement.

(6) AR 195-5 (Evidence Procedures).
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(7) CIDR 195-1 (CID Operations).
1-3. Explanation of Terms

Special terms applicable throughout this pamphlet are defined in the Glossary.
Other special terms used only in a single chapter are defined at the beginning
of the chapter.

1-4. Proper Titling of Subjects

a. This publication, as noted above, is designed to serve as an aid in the
investigation of economic crimes and the proper titling of subjects in USACIDC
Reports of Investigation (ROI). Its usefulness for these purposes thus depends
in part upon the reader's basic understanding of the titling process and the
legal requirements for titling.

b. 1In accordance with paragraph 6-6a of CIDR 195-1, only "subjects" will be
listed in the title section of final ROIs. A "subject" is a person about whom
there is probable cause to believe that the person committed a particular
criminal offense. Accordingly, listing someone as a subject necessitates the
identification of a specific criminal statute that prohibits the individual's
conduct and to which that person is subject.

(1) All active duty Army personnel are subject to the UCMJ. They are
also subject to civilian criminal statutes, including State, Federal, and
foreign laws, to the same extent as would be a United States civilian in the
same situation.

(2) With limited exceptions, civilians are not subject to the UCMJ.
They may not properly be titled for violation of its provisions, or the
provisions of Army regulations. However, if a civilian's conduct at the same
time violates a civilian criminal statute, he may be titled in an ROI for
violation of the civilian statute if the offense is otherwise properly within
USACIDC's investigative jurisdictionm.

1-5. Applicability of Statutes

a. A person may only be made subject to a statute if there is a valid
legislative basis for doing so. All Federal statutes are at least territorial
in nature. That is, they apply to anyone who commits the prohibited act
within the geographical limite of the jurisdiction. The focus of such a °
statute is upon the location of the crime.

b. Additionally, some statutes are "extraterritorial." That is, they apply
anywhere to anyone who violates them. There generally are two types of extra-
territorial statutes.

(1) Some Federal statutes, such as bribery, are based upon the nature of
the criminal act, Since the United States has the right to ensure the
integrity of its govermmental operations wherever they take place, it way enact
a statute, such as the bribery statute, which applies worldwide. A bribe of a
contracting officer employed by the United States in Korea has just as

1-2
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destructive of an impact on governmental integrity as does the bribe of a con-
tracting officer in CONUS. Similarly, the status of the person who offers the
bribe is irrelevant, whether a foreigner or a US citizen. Either, in an appro-
priate case, may be titled for violation of extraterritorial Federal statutes.
In some cases the statute itself specifies that it is extraterritorial. 1In
other cases the Federal courts have determined certain statutes to be extra-
territorial. In still other cases, no clear determination has yet been made.
Accordingly, close judge advocate coordination should be made before a civilian
is titled for an OCONUS violation of Federal law.

(2) Some Federal statutes, such as the UCMJ, are based upon the status of
the offender. Statutes such as the UCMJ apply only to a particular class of
persons defined in the statute. Only those persons so identified may be
titled. Article 2 of the UCMJ defines those persons who ar- subject to the
UCMJ,

1-6. Specification of Offenses

Since an individual is only a subject for purposes of UL .C’ titling if he
violates a specific statute which is applicable to him, s.ccific offenses
should be cited in the title section of ROIs. For example, there is no
offengse of "fraud" under either the UCMJ or civilian Federal criminal statutes.
There are, however, statutes that prohibit specific types of fraudulent con-
duct, such as mail fraud, wicre fraud, conspiracy to defraud, filing a false
claim, etc. Accordingly, the title section of an ROI should indicate the
specific offense and statute rather than the generic characterization of the
conduct as "fraud.”

1-7. Use of this Pamphlet

a. USACIDC personnel should utilize this pamphlet as needed in order to
assist in identifying Federal criminal statutes applicable to their investi-
gations. Reference to offenses contained in this pamphlet will assist person-
nel in understanding the elements of the offense and the evidence necessary to
establish or negate probable cause. For the benefit of OCONUS USACIDC
elements, those offenses which are extraterritorial are identified.

b. This pamphlet should be used in conjunction with the US Code and the
Military Judges' Benchbook, DA Pam 27-9. Although the Benchbook is designed
primarily for use by military attorneys and judges at courts-martial, it con-
tains similar information regarding the elements of offenses under the UCMJ.

¢. Neither this pamphlet nor the Benchbook should be considered as a
substitute for appropriate judge advocate coordination.

e sl ki amslin
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Chapter 2
General Provisions
2-1. Principals, 18 USC 2

a. Section 2 of Title 18 of the US Code parallels Article 77 of the UCMJ.
It defines as principals anyone who:

(1) Commits an offense against the United States or aids, abets,
counsels, commands, induces, or procures its commission; or

(2) Willfully causes an act to be done which, if directly performed by
him or another, would be an offense against the United States.

b. See paragraph 7-1 of the Military Judges' Benchbook, DA Pam 27-9.
2-2, Accessories After the Fact, 18 USC 3

a. Section 3 of Title 18 of the US Code parallels Article 78 of the UCMJ.
It punishes as an accessory after the fact any person who, knowing that an
offense against the United States has been committed, receives, relieves,
comforts or assists the offender in order to hinder or prevent his appre-
hension, trial, or punishment.

b. See paragraph 3-1 of the Military Judges' Benchbook, DA Pam 27-9.
2-3. Attempts

a. Unlike the UCMJ (Article 80), the US Code does not contain a general
provision making attempts punishable. However, attempts to commit specific
Federal criminal offenses are made punishable in some instances by the specific
statute itself.

b. See paragraph 3-2 of the Military Judges' Benchbook DA Pam 27-9.
2-4, Assimilative Crimes Act, 18 USC 13

Under Section 13 of Title 18 of the US Code, State law is adopted for areas
within the special maritime and territorial jurisdiction of the United States
to the extent that Congress has not enacted a statute prohibiting the particu-
lar conduct. (See Glossary for definition of "special maritime and territorial
jurisdiction of the United States.") Under this section, if a person commits
an act or omission within an area of Federal jurisdiction which, although not
made punishable by a Federal statute, is prohibited by the law of the State,
Territory, Possession, or District in which the Federal enclave is located,
that local law becomes Federal law and the individual may be prosecuted under
this section and is subject to the same maximum punishment that is established
for the offense under local law.
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2-5. Misprision of a Felony, 18 USC &4

Maximum Punishment: 3 years and a $500.00 fine.

Extraterritorial: Yes, if the underlying felony is extraterritorial

Related UCMJ Offense: Article 134.

Related MJ Benchbook Reference: Paragraph 3-163.

a. Elements of the Offense.

(1) That the subject had knowledge of the actual commission of a felony
cognizable by a court of the United States.

(2) That the subject concealed and did not as soon as possible inform
United States authorities of the felony.

b. Commentary.

(1) "Felony" means an offense punishable by death or imprisonment for a
term exceeding 1 year.

(2) This offense requires an actual act of concealment. Absent an
independent duty to disclose knowledge of the felony, such as that duty
imposed upon USACIDC special agents, the mere failure, or even refusal, to
disclose the felony is not an offense under this section. 'Concealment" is
any statement or conduct which prevents another from acquiring knowledge of a
fact.

(3) This offense can not be committed by persons who are principals to
the underlying felony, or who would otherwise incriminate themselves by
disclosing the felony.

¢. Example. A secretary, aware that the firm for which she works has
submitted fraudulent claims to the Government in connection with a contract,
destroys accounting documents and records of the firm which would have
demonstrated the fraud.
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2-6. Conspiracy and Conspiracy to Defraud, 18 USC 371

Maximum Punighment: 5 years and a $10,000.00 fine, unless the offense which
was the object of the conspiracy is a misdemeanor, in which case the punish-
ment may not exceed the maximum punishment for the underlying misdemeanor.

Extraterritorial: Yes, if the underlying offense is extraterritorial or the
conspiracy is one to defraud the United States.

Related UCMJ Offense: Article 81.

Related Benchbook Reference: Paragraph 3-3.

a. Elements of the Offense.

(1) That the subject entered into an agreement with one or more competent
person(s) to either:

(a) Commit an offense against the United States; or
(b) Defraud the United States.

(2) That while the agreement continued to exist, and while the subject
remained a party to the agreement, one of the conspirators performed one or
more overt acts in furtherance of the comspiracy.

b. Commentary.

(1) The agreement in a conspiracy does not have to be in any particular
form or expressed in formal words. It is sufficient if the minds of the
parties reach a common understanding to accomplish the object of the
conspiracy, and this may be established circumstantially by the conduct of the
parties. The agreement does not have to express the manner in which the
conspiracy is to be carried out or what part each conspirator is to play.

(2) The overt act required for this offense does not have to be a
criminal act. Indeed, it may by itself be an entirely legal act. However, the
act must be a clear indication that the conspiracy is being carried out. The
overt act may be done either at the time of or following the agreement. It
must be clearly independent of the agreement itself. That is, it must be more
than merely the act of entering into the agreement or an act necessary to reach
the agreement.

(3) 1t is not necessary that the underlying substantive criminal offense
or fraud actually be carried out. However, it must be shown that the
conspiracy embraced every element of the substantive offense or fraud.

(4) The Federal criminal conspiracy statute is broader than Article 81.
Not only does Section 371 punish conspiracies to commit criminal offenses in
violation of Federal law, but it also punishes any conspiracy to defraud the
United States.

2-3
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(5) "Fraud" as used in this statute, is all-inclusive. It is not
necessary that the fraud be designed to create a loss, monetary or otherwise,
to the United States., It is sufficient if the fraud is designed, or has the
effect of, depriving the United States of the loyalty and fidelity of its
employees, or the proper functioning or operation of its govermmental affairs.

c. Example.

(1) During a unit change of command a 100Z inventory of the unit supply
room is not conducted. However, the outgoing commander and the incoming
commander agree to execute the appropriate govermment documents indicating
that a 1002 inventory was conducted and that no losses were discovered. This
congtitutes a conspiracy to defraud even if in fact all of the unit's property
is on hand and there is no loss. The conduct of an inventory is a government
procedure established by regulation to safeguard govermment property. Defraud-
ing the United States of this safeguard is a criminal offensc under this
section even if no loss in fact occurred.

(2) Two soldiers agree to steal property from a warehouse. In order to
effect their scheme, one of the two soldiers borrows the keys to a friend's
pickup truck, which the soldier intends to use to carry the property away from
the warehouse. Both of the soldiers have committed a conspiracy, even if the
larceny is never carried out. The act of borrowing the keys, which is itself
a wholly innocent and legitimate act, is a sufficient overt act to complete
the offense of conspiracy.

(3) A conspirator while a party to the conspiracy is quilty of all
offense committed by any fellow conspirator in furtherance of the conspiracy
and within its scope. However, a person may withdraw from or abandon a
conspiracy by affirmative conduct which is wholly inconsistent with adherence
to the unlawful agreement and which shows that the person has severed all
connection with the conspiracy.

R It
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Chapter 3

Bribery, Graft, Conflict of Interest, and Other Violations of Public Trust
3-1. Definitious.

For purposes of this chapter, the following definitions apply:
a. "Any matter" or "matter," unless otherwise indicated, includes any
proceeding, application, request for a ruling or other determination,
contract, controversy, charge, accusation, arrest, or any other particular
matter which is before any department, agency, court-martial, officer, or any
civil, military, or naval commission.

b. "Gratuity" includes any gift, favor, entertainment, hospitality, i
transportation, loan, or other tangible benefit for which less than fair
market value is paid.

c. "Independent agency' includes agencies such as the Federal Labor
Relations Authority or Federal Trade Commission which are not separate
departments of the Government as are the Department of Defense and the
Department of Justice. 4

d. "Officer or employee" is used in the generic sense unless otherwise
indicated. It includes both military and civilian personnel. However, as
used in 18 USC 203, 205, and 207 through 209, it does not include enlisted
military members. Additionally, its use in several sections is limited to ;
of ficers or employees of a particular branch of Govermment, as indicated.

e. "Official act" means any decision or action on any question, matter,
cause, suit, proceeding, or controversy, which may at any time be pending, or
which may by law be brought before any public official, in his official
capacity, or in his place of trust or profit.

f. "Official responsibility" includes the direct administrative or
operating authority, whether intermediate or final, either exercisable alone
or with others, and either personally or through subordinates, to approve,
disapprove, or otherwise direct govermment actions. Ordinarily, the scope of
an employee's official responsibility is determined by reference to the
pertinent statute, regulation, Executive Order, job description, or delegation
of authority under which the employee held or holds his position.

g. "Participating personally and substantially" includes participating in a
matter through decision, approval, disapproval, recommendation, the rendering
of advice, investigation, or in any other manner.

h. "Person who has been selected to be a public official"” means any person
who has been nominated or appointed to be a public official, or has been
officially informed that he will be so nominated or appointed.

i. "Public official’ means Member of Congress, or Resident Commissioner,
either before or after he has qualified, or an officer or employee or person
acting for or on behalf of the United States, or any department, agency or

3-1
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branch of Government thereof, including the District of Columbia, in any
official function, under or by authority of any such department, agency, or
branch of Govermment, or a juror.

j. '"Senior employees" includes any civilian employee at the executive level,
or a 3 or 4 star general. It also means other persons holding positions which
have been designated as senior employee positions by the Director, Office of
Govermment Ethics. This includes certain individuals having significant
decision-making or supervisory responsibility who are in the grade 0-7 or 0-8,
in military rank, or GS-~17, in civilian rank.

k. '"Special government employee" means a person who is retained, designated,
appointed, or employed to perform, with or without compensation, for a period
not to exceed 130 days during any period of 365 consecutive days, temporary
duties either on a full-time or intermittent basis. The term also includes a
Reserve officer while on active duty solely for training for any length of
time, or who is serving voluntarily on extended active duty for 130 days or
less. It does not include enlisted personnel.
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3-2. Offering a Bribe, 18 USC 201(b)

Maximum Punishment: 15 years and a fine of $20,000 or three times the amount
of the bribe, whichever is greater, and may be disqualified from holding
Federal office.

Extraterritorial: Yes.

Related UCMJ Offense: Article 134,

Related MJ Beunchbook Reference: Paragraph 3-132.

a. Elements of the Offense.

(1) That the subject gave, offered, or promised, directly or indirectly,
to give something of value to any other person or entity.

R

(2) That the offer was made to a public official or a person who had
been selected to be a public official.

(3) That the subject acted corruptly.

(4) That the subject made the offer or promise with the intent to:
(a) Influence some official act of the official; or
(b) 1Induce a breach of official duty; or

(c) 1Induce the official to commit or permit a fraud on the United
States.

b. Commentary.

(1) The thing of value need not actually be given. The offense is com-
plete upon making the offer. Nor need the public official actually be
influenced. He may even refuse the offer, yet the offense is complete. Nor
need the thing of value personally benefit the public official. However, the
offer must be made to the public official, either directly or indirectly.

(2) The act sought to be influenced need not itself be criminal. 1Indeed,
it may be perfectly lawful. However, lawfulness of the act is no defense. It
may involve either an affirmative act or an omission. The act may concern some
matter currently pending before the official or which may be brought before him
in the future. Moreover, it is irrelevant whether or not the official has the
authority to bring about the desired result.

(3) The bribe must relate to an official act, not a private matter. For
example, an offer of a bribe to a public official to commit an arson would not
constitute bribery since arson is not part of a public official's duty.

3-3
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(4) This section is specifically separately punishable in addition to any
concurrently committed obstruction of justice offense. See the Glossary for
definitions of "corruptly" and "fraud."

c. Examples.

(1) A bidder offers a contracting officer $10,000 if the contracting
officer awards the bidder a government contract. Note that a contracting
officer has the authority to award contracts and the act of awarding the
contract would not itself be criminal. Yet, the offer still constitutes
bribery.

(2) same situation, but the bidder promises to give the $10,000 to the
contracting officer's destitute mother rather than the contracting officer.

(3) A contractor offers a contracting officer's representative sexual
favors in return for being allowed to deliver goods that don't meet the
contract specifications. (This section applies to offers of anything of
value.)
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3-3. Seeking or Accepting a Bribe, 18 uUSC 201l(c)

; Maximum Punishment: 15 years and a fine of $20,000 or three times the amount
of the bribe, whichever is greater, and may be disqualified from holding
Federal office.

Extraterritorial: Yes.

Related UCMJ Offenses: Article 92 (AR 600-50, para. 6-2a (1)) or Article 134,
as appropriate.

Related MJ Benchbook Reference: Paragraph 3-131.

a. Elements of the Offense.

(1) That the subject is a public official or a person selected to be a
public official.

(2) That the subject, directly or indirectly, asked, exacted, accepted,
received or agreed to receive something of value (for himself or for any other
person or entity).

(3) That the subject acted corruptly.

(4) That the request was made, or the bribe received, in return f r:

(a) Being influenced in some official action; or
(b) Acting in violation of his lawful duty; or

(¢) Committing or permitting a fraud oan the United States.

b. Commentary. Generally, the same comments apply as those made under
paragraph 3-2, Offering a Bribe.

c. Examples.

(1) A contracting officer accepts money from a bidder in return for
awarding a government contract to the bidder.

(2) A contracting officer promises to award a contract to a bidder if the
bidder pays money to a Eriend of the contracting officer.

(3) Same situation, but the offer is made by an employee in the con-
tracting office who has no actual authority to award contracts. This still
constitutes an offense.
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3-4, Offering a Bribe to a Witness, 18 USC 201(d)

Maximum Punishment: 15 years and a fine of $20,000 or three times the amount
of the bribe, whichever is greater, and may be disqualified from holding
Federal office.

Extraterritorial: Yes.

Related UCMJ Offense: Article 134, ~

Related MJ Benchbook References: Paragraphs 3-132, 3-165, and 3-170,

8. Elements of the Offense.

(1) That the subject, directly or indirectly, gave, offered, or promised
to give something of value to any other person or entity.

(2) That the offer was made to a witness before Congress, a Federal
court, or any other agency, commission, or officer authorized by Federal law
to hear evidence or take testimony.

(3) That the subject acted corruptly.

(4) That the subject made the offer or promise with the intent to
influence the witnesgs' testimony or to induce the witness to be absent.

(5) That the testimony was given or was to be given under oath or
affirmation.

b. Commentary.

(1) As with bribery of an official, the offer may also take the form of
an offer to give something of value to a person or entity other than the
witness.

(2) ‘“Agency, commission, or officer" includes grand juries, Article 32
investigations, and courts-martial. See the Glossary for the definition of
"corruptly."

c. Examples.

(1) A contractor, under investigation by the Justice Department, offers
a number of his employees, who have received subpoenas from a grand jury, an
all expense paid two week trip to Grenada, to include the day that the
employees are scheduled to testify.

(2) An individual offers a witness money to lie when called to testify
before a US district court.
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3-5. Seeking or Accepting a Bribe as a Witness, 18 USC 201(e)

Maximum Punishment: 15 years and a fine of $20,000 or three times the amount

of the bribe, whichever is greater, and may be disqualified from holding
Federal office.

Extraterritorial: Yes.

Related UCMJ Offense: Article 134.

Related MJ Benchbook References: Paragraphs 3-131 and 3-165.

a. Elements of the Offense.

(1) That the subject was or is to be a witness before Congress, a Federal
court, or any agency, commission, or officer authorized by Federal law to hear
evidence or take testimony.

(2) That the subject, directly or indirectly, asked, accepted, received
or agreed to receive something of value (for himself or any other person or
entity).

(3) That the subject acted corruptly.

(4) That the request was made, or the bribe received, in return for
being influenced in his testimony, or im return for being absent,

(5) That the testimony was given or to be given under oath or
affirmation.
b. Commentary. Note that the witness may be "influenced" to testify either
falsely or truthfully. See also the Commentary in paragraph 3-4b.
¢. Example. Jones, a witness, tells Smith, a person under investigation,

that unless Smith pays him some money he intends to testify falsely that Smith
committed the crime.
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3-6. Offering Gratuities or Graft to a Public Official, 18 USC 201(f)

Maximum Punishment: 2 years and a $10,000 fine.

Extraterritorial: Yes.

Related UCMJ Offense: Article 134.

Related MJ Benchbook Reference: Paragraph 3-132.

a. Elements of the Offense.

(1) That the subject directly or indirectly, gave, offered, or promised
something of value.

(2) That the gift, offer, or promise was not authorized by law.

(3) That the gift, offer, or promise was made to a current or former
public official, or person selected to be a public official.

(4) That the gift or offer of a gift was made because of some official
act performed or to be performed by the past, present, or future public
official.

b. Commentary.

(1) This is a lesser included offense of bribery. The distinction
between bribery and graft or illegal gratuities is that bribery involves an
intent to influence, whereas graft or illegal gratuities involves compensation
for services when no compensation is due. The latter is in the nature of a
"tip” for services. In this regard, note that acting "corruptly" is not an
element of the offense, as it is in bribery.

(2) This provision also differs from the bribery provisions in that the
section is only violated if the gratuity is given or offered for the benefit
of the public official himself. If is not violated by gifts to others or
other entities.

¢. Example. Suppliers of items for the commissary provide "free samples"
of their merchandise to the commissary officer.
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3-7. Graft, Soliciting or Accepting Illegal Gratuities, 18 USC 201(g)

Maximum Punishment: 2 years and a $10,000 fine.

Extraterritorial: Yes.

Related UCMJ Offenses: Article 92 or Article 134, as appropriate.

Related MJ Benchbook References: Paragraphs 3-27 and 3-131.

a, Elements of the Offense.

(1) That the subject is a current or former public official or person
selected to be a public official.

(2) That the subject, directly or indirectly, asked, exacted, accepted,
received or agreed to receive something of value.

(3) That the subject's conduct was not authorized by law for the proper
discharge of uis official duties.

(4) That the request was made, or the gratuity accepted, because of some
official act performed or to be performed by him.

b. Comentary.

(1) Violations of this section almost necessarily involve a violation of
AR 600-50 (paragraphs 2-2b and c, and 6~2) when committed by Army members.

(2) This provision differs from the bribery provisions in that this
section is only violated if the gratuity is received or solicited by the
official himself. However, gratuities received by others may violate other
statutes and, if solicited by a military member, may violate Article 92
(AR 600~50, paragraphs 2-2b and 6-2).

c¢. Examples.

(1) A personnel clerk charges soldiers $10 for out-processing each
soldier who is on a PCS move. This is graft rather than bribery since the
clerk's normal duty is out-processing the soldiers. He is exacting a "tip"
rather than being "influenced" in an official act.

(2) A govermment employee, who belongs to an airline "frequent fliers"
club, receives a free airline ticket for having fiowa a certain number of
miles with the airline. The previous trips were at government expense while
on TDY. The employee uses the free ticket for personal travel instead of
turning it in to the transportation office.

(3) The same fact situation, except that instead of a free ticket the
employee receives a seat upgrade from coach to first-class while on n flight
that is for official business. This is still an illegal gratuity since it is
a personal benefit to the individual rather than the Government.
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3-8. Offering Gratuities to a Witness, 18 USC 201(h)

Maximum Punishment: 2 years and a $10,000 fine.

Extraterritorial: Yes.

Related UCMJ Offense: Article 134,

Related MJ Benchbook Reference: Paragraph 3-132.

a. FElements of the Offense.

(1) That the subject, directly or indirectly, gave or offered something
of value to a witness before Congress, a Federal court, or any other agency,
commigsion, or officer authorized by Federal law to hear evidence or take
testimony.

(2) That the gratuity was given or offered for or use because of the
testimony given by the witness at the proceeding, or because of his absence
therefrom.

(3) The testimony must have been given or was to be given under oath or
affirmation.

b. Commentary.

(1) Although a fine line, a distinction must be made between an illegal
gratuity to a witness and compensation for the time spent as a witness. A
frequent practice in litigation that is not illegal is for a party to the
litigation to compensate its expert witnesses for their time spent testifying.
For example, if a doctor spends three hours testifying for the plaintiff in a
personal injury case and the doctor would have charged patients in his office
$100 per hour had the doctor been back in his office, the plaintiff may
compensate him for his lost time. Section 201(j) provides an exception for
"the reasonable cost of travel and subsistence incurred and the reasonable
value of time lost in attendence" and, in the case of expert witnesses, "a
reasonable fee for time spent in the preparation of (the expert's) opinion and
in appearing and testifying."

(2) The distinction between this section (illegal gratuities) and
Section 201(d) (bribery), paragraph 3-4, above, is the same as between illegal
gratuities offered to a public official and bribery of a public official,
i.e., the difference between "tipping" and seeking to influence. See
Commentary to paragraph 3-6, above.

¢. Example. In contrast to the example above, it would be a violation of
this section for the amount of the doctor's compensation to be dependent upon
the outcome of the trial. 1f, for example, instead of reimbursing the doctor
for his lost time the plaintiff offered to give the doctor a third of any
monetary judgment obtained, it would be a violation. In such a situation
the amount of the "compensation" would be dependent upon the content of the
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doctor’s testimony and how persuasive it was to the jury, rather than for his
time spent testifying.
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3-9. Soliciting or Accepting Gratuities as a Witness, 18 USC 201(i)

Maximum Punishment: 2 years and a $10,000 fine.

Extraterritorial: Yes.

Related UCMJ Offense: Article 134,

Related MJ Benchbook Reference: Paragraph 3-~131.

a. Elements of the Offense.

(1) That the subject was or is to be a witness before Congress, a Federal
court, or any agency, commission, or officer authorized by Federal law to hear
evidence or take testimony.

{(2) That the subject, directly or indirectly, asked, exacted, accepted,
or agreed to receive something or value.

(3) That the request was made, or the gratuity received, for or because
of his testimony at the proceeding, or because of his absence therefrom.

(4) The testimony must have been given or was to be given under oath or
affirmation.

b. Commentary. The distinction tetween this section (illegal gratuities)
and 18 USC 201(e) (bribery), paragraph 3-5, above, is the same as between
illegal gratuities offered to a public official and bribery of a public g

official. See Commentary to paragraph 3~6, above.

c¢. Example. Self-explanatory.
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3-10. Seeking or Accepting Illegal Compensation in a Matter Affecting the
Govermment, 18 USC 203 (a)

Maximum Punishmeut: 2 years, a $10,000 fine, and automatic disqualification
from holding Federal office.

Extraterritorial: Yes.

Related UCMJ Offense: Article 92 (paragraph 6-2b(1)(a), AR 600-50).

Related MJ Benchbook Reference: None.

a. Elements of the Offense.

(1) That the subject, directly or indirectly, asked, exacted, accepted,
received, or agreed to receive compensation for some service rendered or to be
rendered by himself or another.

(2) That the services are in relation to any matter in which the United
States is a party or has a direct or substantial interest.

(3) That the services were rendered or are to be rendered at a time when
the subject was is a Member or Member-Elect of Congress, a Delegate or
Delegate-Elect of the District of Columbia, a Resident Commissioner or
Resident Commissioner-Elect, or an officer or employee of any branch of the
Federal Govermment or the District of Columbia.

(4) That the compeunsation was not provided by law for the proper
discharge of official duties.

b. Commentary.

(1) For purpose of this section, Section 205, and Sections 207-209 of
Title 18, "officer or employee" does not include enlisted members. However,
conduct that would otherwise violate this section, when committed by an
enlisted member who is in a position of trust and responsibility in connection
with procurement or acquisitions, violates paragraph 6-2b(1)(a) of AR 600-50,
and thereby violates Article 92, UCMJ.

(2) The main difference between this section and bribery is that under
the bribery section the official action for which something of value is g1ven
relates to the employee's official duties. Under this section, the matter in
which the individual solicits the compensation need not relate at all to his
job as long as it is a matter in which United States is either a party or has
a direct and substantial interest.

(3) In order to violate this section, the services for which the
compensation is sought must either be rendered or to be rendered wnile the
individual holds his Federal position. However, it is the solicitation of
compensation, not the rendering of the services, that constitutes the
violation. The solicitation of compensation and the actual receipt of
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compensation are two separate offenses under this section, Furthermore,
solicitation or receipt of compensation are both separate offenses from the
actual rendering of the services, which is prohibited under Section 205,
paragraph 3-12, below.

(4) This section applies to "special govermment employees,' as defined
in paragraph 3-1lk, only if the matter in which the employee acts involves a
specific party or parties and is a matter 1) in which he has at any time
participated personally and substantially as a government employee, or, in the
case of a special employee who has served more than 60 days in the preceding
year, 2) which is pending in the department or agency in which he served or is
serving. Nor does this sectlon apply to an employee who is acting for his
parents, spouse, child or any person for whom, or for any estate for which, he
is serving as a fiduciary, unless he has participated personally and
substantially in the particular matter as a Federal employee.

(5) Finally, this section does not apply to retired officers while not
on active duty (recall) or otherwise serving as an officer or employee of the
United States.

¢. Examples.

(1) A civilian attorney-advisor employed by the Army agrees for a fee to
represent a government contractor in negotiations involving a contract that
the contractor has with the Navy. Note that a violation exists in this
situation even though the contract may not be at all related to the attorney's
official duties, or may not even involve the same agency that employs the
attorney.

(2) A Department of the Ammy civilian takes a part-time job at night
working for an income tax preparer and prepares Federal income tax returns for
clients of his civilian employer (in which the Internal Revenue Service is, of
course, keenly "interested").
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3-11. Offering Illegal Compensation to a Government Employee, 18 USC 203(b)

Maximum Punishment: 2 years, a $10,000 fine, and automatic disqualification
from holding Federal office.

Extraterritorial: Yes.

Related UCMJ Offense: None.

Related MJ Benchbook Reference: None.

8. Elements of the Offense.

(1) That the subject, directly or indirectly, gave, promised or offered
to give compensation to another person for services rendered or to be rendered
by that person or another.

(2) That the services are in relation to a matter in which the United
States is a party or has a direct or substantial interest.

(3) That the services were rendered or are to be rendered at a time when
the person to whom the offer was made was a Member or Member-Elect of Congress,
a Delegate or Delegate-Elect of the District of Columbia, a Resident
Commissioner or Resident Commissioner-Elect, or an officer or empioyee of any
branch of the Federal Govermment or the District of Columbia.

(4) That the compensation was not provided by law for the proper dis-
charge of the person's official duties.

b. Commentary. Generally, the same comments and definitions apply as those
made under the preceding paragraph 3-10. As with the offense of bribery or
offering illegal gratuities, an offense under this section is complete when
the offer or promise is made,

¢. Example. A govermment coatractor asks a civilian Federal employee to
represent the contractor's firm in contract negotiations with another agency,
and offers the employee a fee for doing so.
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3-12. 1Illegal Activities in Counnection with Claims and Other Matters Affecting
the Govermment, 18 USC 205

Maximum Punishment: 2 years and a $10,000 fine.

Extraterritorial: Yes.

Related UCMJ Offense: Article 92 (paragraphs 2-~6 and 6-1, AR 600-50).

Related MJ Benchbook Reference: None.

a. Elements of the Offense.

(1) That the subject is an officer or employee of any branch of the
Federal Government or the District of Columbia.

(2) That the subject acted as an agent or attorney in prosecuting a claim
against the United States (or received a gratuity or share of such claim in
consideration of his assistance) or acted as an agent or attorney for anyone
in any matter in which the United States is a party or has a direct and
substantial interest.

(3) That the subject’s actions were not within the proper discharge of
his official duties.

b. Commentary.

(1) As with Section 203, paragraphs 3-10 and 3-11, above, this offense
is distinguished from bribery under Section 201 in that the matter in which
the Federal employee acts need not be related to his Federal position.

(2) An offense under this section is distinguished from one under
Section 203 in that there is no necessity to show compensation or an agreement
for compensation. While Section 203 is aimed at the solicitation of compen-
sation, rather than the actual rendering of services (see paragraph 3-10b,
above) Section 205 is aimed at the rendering of services, even if done without
compensation.

(3) This section applies to "special government employees," as defined
in paragraph 3-1k only if the matter in which the employee acts involves a
specific party or parties and is a matter 1) in which he has at any time parti-
cipated personally and substantially as a government employee, or, in the case
of a special employee who has served more than 60 days in the preceding year,
2) which is pending in the department or agency in which he served or is serv-
ing. Nor does this section apply to an employee who is acting for his parents,
spouse, child or any person for whom, or for any estate for which, he is serv-
ing as a fiduciary, unless he has participated personally and substantially in
the particular matter as a Federal employee.

(4) This section also does not apply to an employee who acts without
compensation as an agent or attorney for any other person who is subject to
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disciplinary, loyalty, or other personnel administration proceedings in
connection with those proceeding, if such actions would not be inconsistent
with the faithful performance of his assigned duties.

(5) This section does not apply to enlisted members. Conduct that woul
otherwise violate this section which is committed by an enlisted member in a
position of trust and responsibility with respect to procurement or acquisi-
tions, violates paragraph 6-2b(1)(a) of AR 600-50, and is a violation of
Article 92.

(6) Finally, this section does not apply to retired officers while not
on active duty (recall) or otherwise serving as an officer or employee of the
United States.

(7) The general definition of "matter" applies to this section, except
that this section additionally applies to any proceeding in any court as well
as before any department, agency, court-martial, officer, or commission.

c. Examples.

(1) A DA civilian represents a fellow worker in a grievance proceeding
within the agency and charges the fellow employee a $100 fee for doing so.
(There would be no violation if the representation was performed without

compensation.)

(2) An attorney-advisor employed by the Federal Goverument represents
his brother-in-law in a personal injury suit against the United States.

-8
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3~13. Conflict of Interest on the Part of Former Officers or Employees
(Permanent ban), 18 USC 207(a)

Maximum Punishment: 2 years and a $10,000 fine.

Extraterritorial: Yes.

Related UCMJ Offense: None, since this section only applies to former
employees.

Related MJ Benchbook Reference: None.

a. Elements of the Offense.

(1) That the subject has formerly been an officer or employee of the
executive branch, an independent agency, or the District of Columbia.

(2) That the subject, after his employment had ended, acted as an agent
or attorney on behalf of, or otherwise represented, a person other than the
United States.

(3) That the subject did so by making a formal or informal appearance
before, or, with the intent to influence, by making an oral or written
communication on behalf of the other person to:

(a) Any department, agency, court, court-martial, or amy civil, mili-
tary, or naval commission of the United States or the District of Columbia, or
to any officer or employee thereof, and

(b) Did so in connection with any matter involving a specific party
or parties and in which the United States or the District of Columbia is a
party or has a direct or substantial interest, and

(c) The matter was one in which the former employee participated
personally and substantially while in his former Federal position.

(4) That the subject did so knowingly.
b. Commentary.

(1) This provision does not apply to former employees of either the
legislative or judicial branch of the Federal Government.

(2) This provision establishes a permanent bar against former executive
branch employees acting on behalf of someone else in a matter in which they
were involved while employed by the Govermment. It is also a Government-wide
bar and prohibits the former employee from representing someone before any
agency if the subject matter of the action involves a matter in which the
individual participated personally and substantially while employed by the
Government.
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(3) However, by a specific proviso in the statute, this section does not
apply with respect to communications made solely for the purpose of furnishing
scientific or technical information under procedures acceptable to the depart-
ment or agency concernad. Acceptable procedures for the Army are set forth in
paragraphs 5-5 and 5-6 of AR 600-50. The distinction is that in this situation
the individual is merely providing information as opposed to actively repre-
senting or being an advocate for someone else.

(4) sSimilarly, this provision does not prohibit an individual from
giving testimony as a witness when the testimony is given under oath, or from
making a statement that is required to be made under the penalty of perjury.

(5) 1In addition to the criminal punishments for this offense, the
individual may be administratively debarred from representing anyone on any
matter involving the same government agency for a period of up to five years.

¢. Examples.

(1) (An actual case): A project officer, who was a lieutenant colonel on
active duty, was actively involved in developing a program for computerizing
MILPERCEN records and in developing specifications for the ADP contract to
implement the program. After the contract was let, he retired and went to
work for the successful bidder and later represented the contractor in
negotiations with the contracting officer over performance of the contract.
This is typical of the "revolving door" situation that fraquently arises in
government contracting. However, there is no violation of this section unless
the former employee actively represents the new civilian employer before a
government agency. In this example, had the retired officer merely gone to
work for the contractor and not represented the coatractor in contract
negotiations there would have been no violation of this section.

(2) An attorney for the Justice Department assists in investigating aund
developing a civil or criminal case against an individual or corporation and
then leaves his govermment position in order to represent the individual or
corporation in litigation with the Government.

(3) An attorney in the CID Command provides legal advice to the command
in an investigation of a civilian contractor and later defends the contractor
in a prosecution brought by the Department of Justice.
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3-14. Conflict of Interest on the Part of Former Government Employees
(Violation of 2-Year Ban on Representatiomn), 18 USC 207(b)(i)

Maximum Punishment: 2 years and a $10,000 fine.

Extraterritorial: Yes.

Rel ated UCMJ Offense: None.

Related MJ Benchbook Reference: None.

a. Elements of the Offense.

(1) That the subject is a former officer or employee of the Executive
branch, an independent agency, or the District of Columbia who left Federal
service on or after 1 January 1979.

(2) That the subject, after his employment had ended, acted as an agent
or attorney for, or otherwise represented a person other than the United
States.

(3) That the subject did so by making a formal or informal appearance
before, or with intent to influence, by making an oral or written communica-
tion on behalf of the other person to:

(a) Any department, agency, court, court-martial, or any civil, mili-
tary, or naval commission of the United States or the District of Columbia, or
any officer or employee thereof, and

(b) Did s0 in connection with any matter involving a specific party or
parties in which the United States or the District of Columbia is a party or
has a direct or substantial interest, and

(c) The matter was one actually pending under his official responsibi-
lity as an officer or employee within a period of one year prior to termination
of such responsibility.

(4) That the subject did so within two years after his employment ceased.
(5) That the subject acted knowingly.
b. Commentary.

(1) The two main distinctions between this section and Section 207(a) is
the length of the post-employment disqualification and the extent of the
former employee's participation in the matter while employed. Section 207(a)
imposes a permanent disqualification on former employees when the employee
participated "personally and substantially" in the matter while occupying his
Federal position. Section 207(b)(i) imposes an additional two-year
disqualification with respect to matters that were pending under the former
employees official responsibility during his final year of service,
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even though the former employee did not "personally and substantially" partici-
pate in the matter. This includes, for example, work performed by subordinates
of an office or division chief who is ultimately responsible for the matter.

(2) This provision was enacted as an amendment to Section 207, and did
not become effective until 1 July 1979. Accordingly, it only applies to
individuals who left Federal service on or after that date. Former employees
who left Federal service prior to that date are still subject to the permanent
disqualification of Section 207(a2) with respect to matters in which they
personally and substantially participated, however.

(3) As with Section 207(a), this section does not apply to former
employees of the legislative or judicial branches. Nor does it apply to
comnunications made solely for the purpose of furnishing scientific or
technical information, or to testimony or statements made under oath, See
generally the comments under paragraph 3-13.

c¢. Example. On 1 September 1979, a supervisor signed off on a report pre-
pared by one of his subordinates on the feasibility of obtaining a particular
type of equipment for his agency. On 1 July 1980, the supervisor left his
Federal employment in order to go to work for the contractor who subsequently
received the contract for the equipment that had been evaluated ia the report.
On 31 August 1981, the former employee writes a letter on behalf of the
contractor to the agency urging them to renew the contract. This would violate
the section. The former supervisor would be barred from engaging in such
repregsentational activities until 30 June 1982 with respect to the report or
any other matter which was pending within his official responsibilities between
30 June 1979 and 1 July 1980,
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3-15. Conflict of Interest by Former Senior Employees, 18 USC 207(b)(ii)

Maximum Punishment: 2 years and a $10,000 fine.

Extraterritorial: Yes.

Related UCMJ Offense: None.

Related MJ Benchbook Reference: None.

a. Elements of the Offense.

(1) That the subject is a former senior employee of the Executive branch,
an independent agency, or the District of Columbia.

(2) That the subject, after his employment had ended, represented, aided,
counseled, advised, consulted, or assisted, in representing a person other than
the United States.

(3) That the subject did so by his personal presence at any formal or
informal appearance before:

(a) Any department, agency, court, court-martial, or any civil, mili-
tary or naval commission of the United States or the District of Columbia, or
any officier or employee thereof, and

(b) Did so in connection with any matter involving a specific party
or parties in which the United States or the District of Columbia is a party
or has a direct and substantial interest, and

(c) In which he participated personally and substantially as an
officer or employee.

(4) That the subject did so within two years after his employment had
ceased.

(5) That the subject did so knowingly.
b. Commentary.

(1) This provision is distinguished from Section 207(a) (see
paragraph 3-13) by the broader scope of the disqualification. Under Section
207(a), a former employee who has participated personally and substantially in
a matter while a government employee is permanently barred from representing
any other person with respect to that matter. Under this section, however, a
senior employee who has participated personally and substantially in a matter
is barred for two years from making any appearance on behalf of another with
respect to the matter, or from providing any assistance whatsoever in any
appearance by another.
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(2) As with both Section 207(a) and 207(b)(i), this section does not
apply to former employees of the legislative or judicial branches. Nor does
it apply to communications made solely for the purpose of furnishing
scientific or technical information, or to testimony or statements made under
oath. See generally the comments under paragraph 3-13.

c¢. Example. A three-star general participates personally and substantially
in the awarding of a research and development contract. He retires from the
Army and goes to work for the contractor. Within two years after his retire-
ment, he accompanies the contractor's attorney to a meeting with Army
representatives to discuss the progress being made on the contract. During
the meeting he consults privately several times with the attorney. This is a
violation of this section even if he never says a word during the discussions
between the attorney and the Army representatives.
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3-16. Illegal Communications by Former Senior Employees, 18 USC 207(c)

Maximum Punishment: 2 years and a $10,000 fine.

Extraterritorial: Yes.

Related UCMJ Offense: None.

Related MJ Benchbook Reference: None.

a. Elements of the Offense.

(1) That the subject is a former senior employee of the Executive branch,
an independent agency, ocr the District of Columbia.

(2) That the subject acted as an agent or attorney for, or otherwise
represented a person other than the United States.

(3) That the subject did so in any formal or informal appearance before,
or with intent to influence, in any oral or written communication on behalf of
another to:

(a) The department or agency in which he had served, or to any officer
or employee thereof, and

(b) Did so in connection with any matter, and

(c¢) The matter is pending before such department or agency or is one
in which such department or agency has a direct and substantial interest.

(4) That the subject did so within one year after his employment had
ceased.

(5) That the subject did so knowingly.
b. Commentary.

(1) This provision establishes a one year "cooling off" period for former
senior employees, during which time they are prohibited from even communicating
with their former agency on behalf of another in any matter that is pending
before that agency or in which the agency has a direct and substantial
interest. It is irrelevant whether the former senior employee was involved in
any way with the particular matter while in the Federal service, either
personally or as a matter within his former official responsibility.

(2) This sec:ion does not apply to a former special government employee
who served for less than 60 days in a given calender year. This section also ]
does not apply to appearances or communications or representations by a former |
senior employee in his capacity as an elected official of a State or local
government, or whose principal occupation or employment is with a State or
local govermment. Nor does it apply to a former senior employee whose
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principal occupation or employment is with an accredited degree-granting ;
institution of higher education, or a non-profit hospital or medical research ;
organization, when the appearance or communication is on behalf of that
institution, hospital, or organizationm.

(3) As with the other subsections of Section 207, this provision does not
apply to scientific or technical communications. Nor does it prevent the i
former senior employee from giving testimony under oath or from making a state-
ment required to be made under penalty of perjury. See generally
paragraph 3-13b.

(4) One distinction between this section and the previously discussed
sections of 207 is that 207(c) is not limited to matters involving a specific
party or parties, but includes rulemaking as well.

(5) Finally, this section does not apply to an appearance or communi-
cation by the former senior employee on a personal or individual matter, such
as personal income taxes or pension benefits. Nor does it prevent a former
senior employee from making a statement of his own personal opinion or making
or providing a statement based upon the former senior employee's own special .
knowledge in the particular area that is the subject matter of the statement,
provided that he receives no compensation for the statement.

c. Example. A retired senior Army officer, whose active duty position had
nothing whatsoever to do with personnel law, within one year after his retire-
ment, represents a DA civilian employee union in labor negotiations at a local
installation.
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3-17. 1Illegal Activities by Partners of Federal Officers or Employees,
18 USC 207(g)

Maximum Punishment: 1 year and a $5,000 fine.

Extraterritorial: Yes.

Related UCMJ Offense: None.

Rel ated MJ Benchbook Reference: None.

a. Elements of the Offense.

(1) That the subject is a partner of an officer or employee in the
executive branch, an independent agency, or the District of Columbia.

(2) That the subject acted as an agent or attorney for a person other
than the Uni - States, before:

(a) Any department; agency, court, court-martial, or any civil, mili-
tary, or naval commission of the United States or the District of Columbia, or
any officer or employee thereof, and

(b) Did so in connection with any matter in which the United States
or the District of Columbia is a party or has a direct and substantial
interest, and

(¢) 1In which the officer or employee has participated personally and
substantially.

b. Commentary.

(1) This provision is designed to reach the activities of business part-
ners of Federal employees.

(2) This provision is not restricted to matters involving specific
parties, but applies to general rulemaking as well.

c. Example. A Federal employee acts personally and substantially in a pro-
curement action. One of the bidders for the contract is a partnership involv-
ing the employee and two of his associates. One of the employee's partners
represents the firm in the procurement action, signs the firm's bid, etc. The
partner thereby violates this section. (The Federal employee has also violated
18 USC 208, paragraph 3-18, below.)
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3-18. Acts Affecting a Personal Financial Interest, 18 USC 208(a)

Maximum Punishment: 2 years and a $10,000 fine.

Extraterritorial: Yes.

Related UCMJ Offense: Article 92 (paragraphs 2-1c and 6-1, AR 600-50).

Related MJ Benchbook Reference: None.

a. Elements of the Offense.

(1) That the subject is an officer or employee of the Executive branch,
an independent agency, or the District of Columbia.

(2) That the subject participated personally and substantially as an
officer or employee in a matter.

(3) That the matter was one in which, to his knowledge, he, his spouse,
ninor child, partner, organization in which he is serving as an officer,
director, trustee, or employee, or any person or organization with whom he is
negotiating or has an arrangement concerning prospective employment, has a
financial interest.

(4) That the subject knew of the conflicting interest at the time of his
participation in the matter.

b. Commentary.

(1) "0Officer or employee" does not included enlisted members of the
Armed Forces. However, conduct which would otherwise violate this provision,
when committed by an Army enlisted member occupying a position of trust and
responsibility with regard to procurement or acquisitions, violates
paragraph 6-2b(1)(b), of AR 600~50 and, thereby, Article 92, UCMJ.

(2) This statute contains a specific exception that states that the
section will not apply if the officer or employee first advises the official
who is responsible for the employee's position of the nature of the confiict,
makes a full disclosure of the financial interest, and receives in advance a
written determination by the official that the financial interest is not so
substantial as to be deemed likely to affect the integrity of the employee's
services. Nor will the section apply if the financial interest has been
determined to be so insubstantial that employee need not comply with the
disclosure procedure. This determination must be published in the Federal
Register to be effective.

c., Examples.
(1) (An actual case): A project officer, who was a lieutenant colonel

on active duty, was involved personally and substantially in developing a
program for the computerization of MILPERCEN records and developing
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specifications for a proposed contract to carry out the program. While in the
latter stages of developing this program, he interviewed for employment with
several firms who had requested copies of the RFP and were involved in bidding
on the contract. Indeed, he was listed as a "key person" in the proposal
submitted by one of the bidders even though he was still on active duty at the
time the proposal was submitted.

{(2) The contracting officer awards a contract to a corporation of which
his spouse is president.

(3) (An actual case): A GS-11, Director of Training at an Army activity,
was personally and directly involved in leasing and terminating leases on live-
stock obtained from a non-profit corporation in which he served as a director,
Moreover, he would terminate leases on particular livestock in which he was
interested so that the animals could be sold at auction, where he could
purchase them for his own private business. The proceeds from the sales went
to the non~profit corporation. He also arranged for training to take place at
his own private ranch for which he was reimbursed from non-appropriated funds.
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3~-19. Receiving Dual Compensation, 18 USC 209(a)

Maximum Punishment: 1 year and a $5,000 fine.

Extraterritorial: Yes.

Related UCMJ Offense: None.

Related MJ Benchook Reference: None.

a. Elements of the Offense.

(1) That the subject is an officer or employee of the Executive branch,
an independent agency, or the District of Columbia.

(2) That the subject received salary or supplementation of his Federal
salary as compensation for his services as an officer or employee.

(3) That the subject received the salary or supplementation from a source
other than the Federal govermment, or a state or local government.

b. Commentary.

(1) "officer or employee" does not include enlisted members of the mili-
tary. However, conduct that would otherwise violate this section, if committed
by an Army enlisted person holding a position of trust and responsibility with
respect to procurement or acquisitions, violates paragraph 6-2b(1)(c) of
AR 600-50, and, thereby, Article 92, UCMJ,

(2) This section does not prohibit continued participation by a Federal
employee in a pension, retirement, group insurance, profit-sharing, stock
bonus, or other employee welfare or benefit plan maintained by a former
employer of the Federal employee. Nor does it prohibit outside employment by
Federal employees. The section is only violated when the salary or supple-~
mental salary is paid for services rendered to the Federal Government.
Consequently, a violation of this section will almost always result in a
violation of Section 201(g) as well,

(3) With respect to outside employment by DA personnel, see paragraph 2-6
of AR 600-50. Paragraph 2-6 is often supplemented by local command or
installation regulations which may impose additional restrictions on outside
employment, and such regulations will usually establish an approval procedure
by which military personnel must first obtain approval of their chain-of-
command before engaging in outside employment. Often the supplementary
provisions are specifically made punitive in nature. Accordingly, violation
of such local regulations, if punitive, would be a violation of Article 92,
UCMJ.
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¢. Example. (An actual case): The Army operated a training facility for
Olympic athletes in a particular sport. Accordingly, the Army employed several
coaches for the athletes. However, the pay grade authorized for those
positions was not sufficiently high to attract quality coaching personnel. As

a result, a non-profit organization, which supported and promoted the sport,
supplemented the income of the coaches.
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3-20. Paying Dual Compensation, 18 USC 209(a)

Maximum Punishment: 1 year and a $5,000 fine.

Extraterritorial: Yes.

Related UCMJ Offense: None.

Related MJ Benchbook Reference: None.

a. Elements of the Offense. That the subject paid or contributed to, or
supplemented the salary of a Federal officer or employee, in circumstances
that made its receipt a violation of 18 USC 209(a) (see paragraph 3-19) by the

officer or employee who received it.

b. Commentary. See the Commentary to paragraph 3~19, above. Violation of
this section will almost always resu