
ADA1035 6 8 LEVE
BY THE COMPTROLLER GENERAL-

Report To The Congress
OF THE UNITED STATES

SCivi Servants XAnd Contract
SEmployees Who Should Do Whatfor Xhe Federal Government? .,

Federa agencies use contractors to do work (c P
fhat GAO believes Federal employees should
do because the work involves basic manage-
ment decisions. Although contractors may not
be making final decisions, GAO is concerned
about the extent to which contractors are In-
fluencing agncies' control of Federal pro-
grams end policies.

Ironically, while Federal agencies use contrac
tors for work that should be done In-house,
they us Government employees to provide
commercial services that contracto could
provide in many cases at a lower cost.

GAO recommends that the Congress end the
Office of Management and Budget improve
overslght and management of the Federal con-
tract work force.

A.

am 1- 01 054 C 'Ilk



Request for copies of GAO reports should be
sent to:

U.S. General Accounting Office
Document Handling and Information

Services Facility
P.O. Box 6015
Gaithersburg, Md. 20760

Telephone (202) 275-6241

The first five copies of individual reports are
free of charge. Additional copies of bound
audit reports are $3.25 each. Additional
copies of unbound report (i.e., letter reports)
and most other publicatiom are $1.00 each.
There will be a 25% discount on all orders for
100 or more copies mailed to a single address.
Sales orders must be prepaid on a cash, check,
or money order basis. Check should be made
out to the "Superintendent of Documents".

1.-.- '
,

4-



COMPTROLLER GENERAL OF THE UNITED STATES

WASHINGTON D.C. 20411

B-201794

To the President of the Senate and the
Speaker of the House of Representatives

This report discusses contractors' excessive involvement in
executive branch agencies' basic management functions. We per-
formed this review because we were concerned about agencies using
contractors to do work that should be done by Federal employees.
GAO believes that Federal employees' performance of this work
would assure that agencies control the direction of Government
programs.

We are sending copies of this report to the Director, Office
of Management and Budget.

Acting Com roller General
of the United States
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COMPTROLLER GENERAL'S CIVIL SERVANTS AND CONTRACT
REPORT TO THE CONGRESS EMPLOYEES: WHO SHOULD DO WHAT

FOR THE FEDERAL GOVERNMENT?

DIGEST

Federal agencies have used contractor personnel
to do work that GAO believes Federal employees
should do because the work involves basic man-
agement decisions. Although contractors may
not be making final decisions, GAO is concerned
about the extent to which contractors are influ-
encing agencies' control of Federal programs
and policies. (See p. 6.)

Recently, GAO found that the Departments of
Energy and Defense used contractors to

--substantially determine or influence national
energy policies and

--identify the requirements for national de-
fense.

These Government functions are the responsibil-
ity of the Secretary of Energy and Secretary of
Defense, respectively. Agency officials often
cite personnel ceilings as the reason for not
having enough in-house personnel to perform
this work. (See p. 10.)

At the same time that Federal agencies are
using contractor personnel for work that should
be done in-house, they are using Government em-
ployees to provide commercial services that con-
tractors could provide in many cases at a lower
cost. Although it has been the executive
branch's general policy since 1955 to rely on
contractors for these commercial goods and serv-
ices, agency compliance with this policy has
been inconsistent and relatively ineffective.
(See p. 15.)

RAPID COST GROWTH IN
THE CONTRACT WORK FORCE

The size of the Federal work force is con-
trolled primarily through personnel ceilings
which the Office of Management and Budget (OMB)
establishes for each agency. Agencies often
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cite these ceilings as a primary reason for not
having enough Federal employees to perform es-
sential functions.

If Federal agencies cannot directly hire enough
people to carry out Federal programs and func-
tions approved by the President and the Con-
gress, they can turn to contracts with private
firms (or grants to nonprofit institutions) to
acquire needed services. Persons providing
these services are neither included in person-
nel ceilings nor counted as part of the Federal
work force, but are paid with Federal funds.
(See p. 12.)

From 1970 to 1980, the size of the civilian ex-
ecutive branch work force has decreased by about
120,000 employees (from 2.94 million to 2.82 mil-
lion), as total Federal expenditures have in-
creased about 195 percent. Concurrently, Federal
expenditures for service contracts, adjusted for
inflation, increased 28 percent. In our opinion,
the rapid growth in service contract expenditures
partly reflects agencies' reaction to personnel
ceilings and the increased demands of new or ex-
panded Government programs. (See p. 13.)

DIFFICULT TO DISTINGUISH ADVICE FROM
PERFORMANCE OF A GOVERNMENT FUNCTION

Although OMB Circular A-76 does not permit con-
tracting for performance of Government func-
tions--basic management decisions--it does per-
mit agencies to obtain contractors' "advice" on
Government functions. However, it is sometimes

*difficult to tell where "advice" stops and "per-
formance" begins.

Agency officials often contend that contractors
do not perform Government functions--they only
advise on the performance of such functions
since a Federal official approves resultant pol-
icy directives or reports before they are
issued. In GAO's view, performance begins when
the contractor's involvement in basic manage-
ment functions is so extensive (as GAO found at
Energy and Defense) that an agency's ability to
develop options other than those proposed by
the contractor is limited. (See p. 10.)
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In response to continuing abuses in Federal con-
tracting practices, the Director, OMB, required
Federal agencies in July 1980, to develop plans
for a management control system for improving
all procurements, with particular emphasis on
consulting services. However, none of the
plans prescribe specific actions to correct the
problem of contractors' excessive involvement
in basic management functions. (See p. 11.)

MANY GOVERN' NT EMPLOYEES
PROVIDE COMMERCIAL SERVICES

Circular A-76 provides that it is the executive
branch's general policy to rely on the private
sector for goods and services unless it is more
economical to provide them in-house. Federal
purchases of goods and services from the private
sector cost about $117 billion in fiscal year
1980. Although this policy to rely on the
private sector has existed for over 25 years,
OMB information shows that as many as 400,000
Federal employees are currently operating more
than ll,000 commercial or industrial activities
at almost $19 billion annually. These employees
represent almost one-fourth of the total execu-
tive branch civilian work force. (Janitorial
and keypunching services are examples of commer-
cial activities that could be contracted.)
(See p. 15.)

CONTRACTING OUT COMMERCIAL SERVICES
AS REQUIRED CAN HELP LESSEN CONTRACTOR
INVOLVEMENT IN MANAGEMENT FUNCTIONS

Circular A-76 requires agencies to inventory
their commercial or industrial activities and
establish schedules for comparing costs, when
appropriate, to determine the most economical
source of performance--contract or in-house.

The Department of Defense has conducted more
A-76 cost comparisons than any other Federal
agency. About 60 percent of these comparisons
show that it is more economical to convert the
in-house activity to a contract. (See p. 18.)
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If additional cost comparisons (required to be
completed by September 19E2; September 1985 for
Defense), show that a large percentage of the
Government's commercial and industrial activi-
ties could be provided more economically by con-
tract, agencies should be able to reallocate
many of these existing in-house commercial po-
sitions to governmental work that must be per-
formed by Federal employees without increasing
personnel ceilings. OMB estimated savings of
$3.6 billion during fiscal years 1982-87 if all
agencies fully implement A-76.

PRIOR GAO RECOMMENDATION
TO THE CONGRESS

A 1978 GAO study of A-76's basic policy of reli-
ance on the private sector found agencies' com-
pliance inconsistent and relatively ineffective.
To assure that agencies implement A-76 consis-
tently, GAO recommended that the Congress legis-
late a national policy of reliance on the pri-
vate sector. As of May 1981, action had not
been taken on this recovma endation. (See p. 19.)

In view of the little progress agencies have
made since 1978 to effectively carry out this
policy, GAO continues to believe that the Con-
gress should act on its earlier reconendation.
Such legislation would enhance the Government's
ability to reallocate existing in-house commer-
cial positions to governmental work and thereby
lessen the problems highlighted in this report.
(See p. 27.)

RECOMMENDATION TO
THE DIRECTOR, OMB

The Director, OMB, should issue guidelines that
will better distinguish between contractors' ad-
vice on Government functions and their perform-
ance of such functions. (See p. 27.)

CONTRACT REFORM BILLS
EMPHASIZE DISCLOSURE

Numerous bills were introduced in the 96th Con-
gress which, if enacted, would have required
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agencies to disclose contractors' involvement
in agency activities. For example, several
bills required agencies to disclose how contrac-
tors were used in preparing issued reports.
(See p. 23.)

A recent GAO review found that agencies do not
fully disclose consulting service contractors'
roles in preparing congressionally mandated re-
ports. OMB's reasons for not acting on GAO's
1980 recommendation to require such disclosure

are not convincing. (See p. 24.)
RECOMMENDATION TO THE CONGRESS

To help assure that the Congress is fully ap-
prised of consulting service contractors' as-
sistance in preparing congressionally mandated
reports, GAO recommends that the Congress enact
legislation requiring Federal agencies to fully
disclose when such services are used in prepar-
ing these reports. (See p. 27.)

AGENCY COMMENTS

OMB said it would not oppose legislation on
A-76 if the legislation clearly states that the
Government's general policy is to rely on compe-
titive private enterprise for needed goods and
services. In view of CMB's earlier opposition
to this same recommendation, GAO believes OMB's
current position may be a significant opportun-
ity for the Congress and OMB to agree on a na-
tional policy of reliance on the private sector.

* - Also, OMB agreed with the recommendation to
* ,clarify the difference between contractors'

performance of a Government function and advice
in performing such a function. (See p. 27.)

OMB disagreed with the need for legislation re-
quiring agencies to disclose contractors' as-
sistance in preparing congressionally mandated
reports. GAO believes the history of extensive
contractor involvement in agency management
functions, as well as congressional interest
in disclosure, justifies the need for this in-
formation. (See app. I.)

v
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CHAPTER 1

INTRODUCTION

Federal agencies purchase various types of goods and serv-
ices, including consulting services, to accomplish their mission.
These missions flow from the national needs shown in the Presi-
dent's budget and are assigned to the agencies by legislation or
Presidential order. Federal expenditures for goods and services
fall into two major categories: (1) compensation for Government
employees' services and (2) payments to contractors in the pri-
vate sector in exchange for their goods and services.

According to the Department of Commerce, $199 billion of a
total $601 billion in Federal expenditures was spent for goods
and services in both categories during fiscal year 1980. Of this
amount, about $82 billion was paid to Federal employees and $117
billion to contractors. The chart on p. 2 shows a breakdown of
these expenditures.

About three-quarters of the $82 billion in Federal employee
compensation is paid for work that can only be performed by Gov-

ernment employees because it involves governmental authority. Ex-
amples of this work are the management of Government programs re-
quiring value judgments, tax collection and revenue disbursements,
and the regulation of industry and commerce. On the other hand,
many Government employees are paid to operate commercial and in-
dustrial activities such as janitorial and keypunching duties,
that could be operated by contractors. OMB information shows
that Federal employees are currently operating over 11,000 commrer-
cial and industrial activities at almost $19 billion annually.
OMB Circular A-76 requires agencies tc compare costs, when ap-
propriate, of these commercial and industrial activities to de-
termine the most economical source of performance--contract or
in-house. Similar cost comparisons cf contractor-operated activ-
ities are required only when an agency believes it is both feasi-
ble and more economical to perform the activity in-house. (See
p. 16.)

The second major category of Federal purchases, payments to
ccntractors, consists of expenditures for all other types of goods
and services, including consulting services. Consulting services
are considered separately since OMB defines them as advice on
Government functions. This advice would normally be provided by
Government employees but, for various reasons, is obtained from
contractors. While accurate data is not available, we estimate
that Federal expenditures for consulting services in fiscal year
1979 were about $2 billion. Other goods and services contracted
include items such as furniture, tanks, computers, keypunching,
architect, and engineering services.

1
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Total Federal expenditures
in fiscal year 1980
S601 billion (note a)

/Federal purchases of
goods and services$/ 1199 billion Inote a)

Employee compensation Contracts
$82 bijllon (note a) 51$117 billion (note

Commercial ani G .ernret ftiitinj Alslitinj servIC's TAiI other goods
induistrial services S S and services
S19 billion (note I Si 15 billion (noteel

Pertorm A-6 ost Perform A-76 cost

.ornparisorns (niote i) Al76wustlcompl comparisons (note f

1--o ''ist ' I1 I'thodse Ico n t rac t]

I ndlicates these contracts are for advice on Government functions.

a/ Source is Department of Commerce, Bureau of Economic Analysis.

b/ Source is the Office of Management and Budget (OMB), Office of Federal Procure-
ment Policy. According to an OMB official, about 65 percent of the $19 billion is
for compensation paid to Federal employees and about 35 percent for noncompen-
sation expenditures (e.g. rent).

c/ Arrived at by subtracting the nearly $19 billion in annual operating costs for in-
house commercial and industrial activities operated by Government employees
from the total $82 billion in employee compensation.

d/ GAO estimate (FPCD-80-48).

e/ Arrived at by subtracting the S2 billion estimated consulting service expenditures
from the total $117 billion in Federal contract expenditures.

f/ OMB Circular A-76 requires agencies, when appropriate, to conduct cost compar-
isons of these commercial and industrial activities to determine the most economical
source of performance--contract or in-house. Similar cost comparisons of contrac-
tor-operated activities are required only when an agency believes it is feasible to
perform the activity in-house and at a cost that is less than contract performance.

2
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OMB CIRCULAR A-120

OMB Circular A-120 establishes policy and guidelines to be
followed by executive branch agencies in determining and control-
ling the appropriate use of consulting services. The circular de-
fines consulting services as "those services of a purely advisory
nature relating to the governmental functions of agency adminis-
tration and management and agency program management."

Agencies obtain consulting services by (1) appointing con-
sultants to the civil service, (2) awarding a procurement con-
tract, and (3) appointing members to advisory committees.
According to agencies' figures reported to OMB, the Government
spends far more for consulting service contracts than for sal-
aries paid to appointed consultants.

The circular states that consulting services may be used,
when essential to the mission of the agency, to get:

--Specialized opinions or professional or technical advice
which does not exist or is not available within the agency
or another agency.

--Outside points of view to avoid too limited judgment on
critical issues.

--Advice regarding developments in industry, university, or
foundation research.

--Opinions of noted experts whose national or international
prestige can contribute to the success of important
projects.

--Citizen advisory participation in developing or implement-
ing Government programs that, by their nature or by statu-
tory provision, call for such participation.

OMB CIRCULAR A-76

Since 1955 the executive branch's policy has been to rely on
contractors in the private sector to provide the goods and serv-
ices it needs to act on the public's behalf. This policy was ex-
pressed in temporary bulletins issued as early as 1955 and was
made more permanent when OMB issued Circular A-76, in 1966. The
current revision of A-76, dated March 29, 1979, reaffirms the gen-
eral policy of reliance on the private sector for goods and serv-
ices. The circular states that agencies may use military person-
nel, civilian employees, and contract services to perform Federal
work and that all three methods have been responsive and depend-
able. It also states that Government functions must be performed
by Government employees and that appropriate emphasis be placed
on comparative cost.
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In many cases it is easy to determine whether the Government
or the private sector is the best source of needed goods and serv-
ices. However, other cases worth billions of dollars fall into
an area which makes it difficult for Federal managers to decide
whether to perform services in-house or to contract them. The
circular provides information to help managers make these deci-
sions.

OBJECTIVES, SCOPE, AND METHODOLOGY

We conducted this study because of the Congress' continued
interest in contract reform. In the 96th Congress several commit-
tees held hearings and numerous contract and consulting service
reform bills were introduced.

The objectives of this review were to

--analyze the various contract reform bills introduced in
the 96th Congress and their relationship to those areas we
identified as needing improvement,

--determine the status of executive branch implementation
of management controls to reform agency contract practices,

--compare changes in the size of the Federal indirect con-
tract work force with the direct work force,

--analyze our prior reports involving contractors used to do
work that should have been done by Government employees,
and

--determine the extent to which Government employees perform
commercial services.

We analyzed only those bills introduced in the 96th Congress
that directly related to one or more of the seven consulting serv-
ice problems identified in our June 5, 1980, report "Government
Earns Low Marks On Proper Use of Consultants," (FPCD-80-48).
(See app. II.) Several of these bills included provisions that
went beyond the OMB definition of consulting services to include
other contract services.

*1 We also reviewed the testimony and the printed hearings that
related to these bills. We did not analyze the numerous other
bills concerning agency procurement practices in general since
they did not specifically relate to the agency contract practices
discussed in this report. We also did not include in our analysis
various amendments to appropriation bills unless the amendment
would, in our opinion, significantly contribute to one or more of
the areas we identified as needing improvement. Although we at-
tempted to review all relevant bills, we may have inadvertently
omitted bills contributing to contract reform because of the

4
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difficulty in distinguishing between those that relate to procure-
ment in general rather than the contract practices discussed in
this report.

To determine the status of executive branch implementation
of management controls to reform agency contract practices, we:

--Analyzed the plans from all 17 agencies required to de-
velop a management control system for improving contract
practices.

--Discussed the implementation of the plans with representa-
tives of 12 Inspectors General offices. The Director, OMB,
assigned the responsibility to review and comment on the
agency plans to the Inspectors General.

--Interviewed officials from OMB's Office of Federal Procure-
ment Policy concerning their review and approval of the
plans.

--Discussed with Department of Defense (DOD) officials their
progress in implementing their specific plan.

The Office of Federal Procurement Policy provided copies of
summary data on all major executive branch agencies' implementa-
tion of OMB Circular A-76. This data consisted of annual operat-
ing expenses for commercial and industrial activities. It was
not within the scope of our study to review the accuracy of the
data. We interviewed an official from the Office of Federal Pro-
curement Policy to obtain an estimate of the number of Government
employees required to operate commercial and industrial activities.

The Bureau of Economic Analysis in the Department of Commerce
provided data on various types of Federal expenditures. We used
this data to measure changes on Federal contract service costs.
Since contracts are classified according to the predominant good
or service being purchased, we assumed service contracts would
be predominantly for the services of persons working under the
contracts. Service contracts, however, could include costs for
nonservice items. For example, a janitorial contract could in-
clude costs for janitors' supplies in addition to their compensa-
tion. We assumed that the proportion of service contract expen-
ditures for nonservice items would remain proportionally constant
over time. We did not confirm the accuracy of the data provided
by the Bureau of Economic Analysis.
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CHAPTER 2

CONTRACTORS' INVOLVEMENT IN THE PERFORMANCE

OF BASIC MANAGEMENT FUNCTIONS

Federal agencies have used contractors, including consulting

service contractors, to perform work that should be done by Fed-

eral employees because it involves basic management decisions.
Although contractors may not be making final decisions, we are

concerned about the extent to which contractors are influencing
agencies' control of Federal policies and programs. Several of

our previous reports found that various Federal agencies used
contractors to perform basic management functions that should
have been performed by Government employees. Our recent review
of DOD's and the Department of Energy's contracting practices
show this problem is continuing as more demands are placed on a
declining Federal work force. Energy and DOD used contractors,
for example, to

--substantially determine or influence national energy

policies and

--identify the requirements for national defense.

These Government functions are the responsibility of the Secre-
tary of Energy and the Secretary of Defense, respectively, and
should be performed by Federal employees to assure control over
the direction of agency policies and programs.

Although OMB Circular A-76 states that Government functions
must be performed by Federal employees, it recognizes that it is
proper to get contractors' "advice" on Government functions. How-
ever, it is sometimes difficult to tell where "advice" stops and
"performance" begins.

In response to continuing abuses in Federal contracting prac-
tices, the Director, OMB, required Federal agencies in July 1980

* -to develop plans for a management control system for improving
all procurements, with particular emphasis on consulting services
as defined in Circular A-120. OMB has approved all agencies'
plans; however, none of the plans prescribe specific actions to
correct the problem of contractors' excessive involvement in
agency management functions.

CONTRACTOR INVOLVEMENT IS CONTINUING

In 12 reports issued since 1961, we stated that various Fed-
eral agencies used consulting services obtained by contract or by
appointment to perform work that should have been performed by
full-time Government employees. (See app. III.) Six of these re-
ports stated that consultants were involved in performing basic
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management functions. The remaining six reports involved agency
operating activities that, although not managerial, should have
been performed by Federal employees. Our June 5, 1980, report
showed that Federal agencies, during the past 20 years, have
failed to make satisfactory progress to improve their management
of consulting services. Many of the same problems that existed
as far back as 1961 still existed at the time of our latest re-
port. (See app. II.)

Department of Energy

Our November 2, 1979, report stated that numerous contracts
at Energy appeared to offer contractors opportunity to either de-
termine or substantially influence national energy policies. l/
After reviewing 124 contracts in five Energy organizations, we
concluded that the potential for contracts requiring the perform-
ance of basic management functions existed throughout Energy.

One contract for $9,900 was to determine Energy's authority
to control anticompetitive practices of common-carrier petroleum
pipelines. Energy officials told us that the study resulting
from this contract is the basic document for making policy deci-
sions on petroleum pipeline regulation.

Another contract for $363,157 required the contractor to per-
form the basic management functions of planning, developing, and
establishing goals and priorities in the area of energy storage.
Specifically, the contractor was to

--determine the need for, and timing of, energy storage

products;

--review and update energy storage plans; and

*--support the program office with quick responses on issues
arising from congressional requests, budget information,
and congressional hearings.

Another contract for $87,000 was to (1) identify Energy's re-
sponsibilities for dealing with emergencies, (2) design, develop,
and define a strategy for implementing an energy emergency plan-
ning process, and (3) assist in establishing a strategy for dis-
tributing fuels in periods of short supply.

Agency officials often cited the lack of available in-house
expertise as a reason for hiring a contractor. This lack of

l/"The Department Of Energy's Practices For Awarding And Adminis-
tering Contracts Need To Be Improved" (EMD-80-2).
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expertise would, in our view, limit Energy's ability to consider
policy, planning, or priority options other than those proposed
by the contractor.

Energy's Inspector General reported similar findings in a
December 13, 1979, report on consulting service contracts. The
Inspector General found that many of the activities performed
under one contract appeared to supplant policymaking and manager-
ial functions that should have been performed by agency staff.
The report also stated that the services being performed under
the contract appeared to be directly related to management's re-
sponsibilities for budgeting funds, coordinating programs, and
establishing priorities--"functions that we would expect DOE
[Energy] staff to handle."

Other civilian agencies

Our March 1980 report on consulting service contracts awarded
by six civilian agencies, concluded that, in many of the Ill con-
tracts reviewed, the work being contracted should have been done
by the agency. 1/ For example, one Department of Labor contract
for $78,000 was to provide a personnel classification survey.
The work, according to a Labor official, was of a regular and
recurring nature and should have been done by in-house staff.
The contract was terminated because agency officials felt that in-
house staff could do the work. Similar contracts were found at
the Departments of Commerce, and Housing and Urban Development.

Our November 1974 report (B-164031(l)) involving the Depart-
ment of Health, Education, and Welfare, found a $49,642 sole-
source contract to prepare an overall national strategy and de-
tailed action plan for the Head Start program. It was to contain
uidelines and procedures for regional offices' use in implement-

: .ng the program locally. The same firm was subsequently awarded
A $139,947 contract to continue planning the Head Start program.
.rogram officials stated the contractors' services were essen-
tially the normal day-to-day planning and management functions
which officials would have performed. We concluded that perform-
ance under the two contracts appeared to have violated the intent
of OMB Circular A-76 which states that agencies will perform for
themselves those basic management functions necessary to retain
essential control of their programs, such as planning.

In an April 12, 1979, Comptroller General decision involving
the General Services Administration (B-193035), a contractor was
required to perform a management function that was the direct re-
sponsibility of agency officials. The National Center for Produc-
tivity and Quality of Working Life awarded a contract requiring

i/"Controls Over Consulting Service Contracts At Federal Agencies
Need Tightening," (PSAD-80-35, Mar. 20, 1980).

8
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contractor personnel to "negotiate final contract prices prior to
award." In our opinion, this requirement violated OMB's policy
that work of a policy or managerial nature be performed by Fed-
eral employees. We held this opinion despite the fact that a
Center employee continued to function as the Government's con-
tracting officer and retained final signature authority for con-
tract awards. The authority to negotiate final prices is so
integrally related to the ccntracting officer's authority that
we considered it a basic function which managenent must perform
to retain essential control of agency programs.

DOD

Our March 31, 1981, report on DOD contracting practices
showed that contractors are playing a significant role in identi-
fying defense needs and, in effect, are articulating and perform-
ing DOD management functions. 1/ The result is that DOD is weak-
ening its ability to perform in-house work essential to fulfill
its mission.

For that report, we randomly selected 256 contracts awarded
in fiscal year 1979 for management supp6rt and consulting serv-
ices valued at about $175 million. Our analysis of these con-
tracts showed that 183 (71%), valued at $108 million, raised the
issue of in-house capability within DOD.

Several of the contracts, in our opinion, pre-empted DOD's
prerogatives in directing national defense and in managing and
directing the armed services. For example, DOD was using contrac-
tors to

--develop plans and organizational responsibilities in the
event of mobilization;

--review the performance cf other contractors; and

--Frepare basic contracting documents, evaluate other con-
'* tractors' proposals, and help negotiate the final contract.

The Office of the Secretary of Defense awarded a sole-source
contract to review Army support unit requirements for the first
30 days of a war. We believe that DOD personnel should have per-
formed this task since it involves critical defense requirements.
Also, one of the tasks under a Navy contract required the contrac-
tor to assist in preparing the technical aspects included in the
request for proposals to purchase upgraded range equipment, eval-
uate technical proposals submitted by other contractors, and

l/"Controls Over DOD's Management Support Contracts Need Strength-
ening" (MASAD-81-19).
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participate in negotiating the final contract. Under the same
Navy contract, contractor personnel were used to oversee the per-
formance of aircraft production contractors. Both of these Navy
functions should have been done in-house if the Navy is to prop-
erly-administer major system acquisitions. Program officials in
each of the services told us that the expertise to perform these
contract functions simply was not available, and many officials
cited personnel ceilings as one of the reasons. They also cited
the relatively low Government pay scales for highly qualified
technical talent--especially engineers.

DISTINGUISHING PERFORMANCE
FROM ADVICE IS DIFFICULT

Although Circular A-76 states Federal employees must perform
Government functions, it recognizes that agencies can obtain con-
tractors' advice on Government functions. However, it is diffi-
cult to tell where advice stops and performance begins. Similarly,
OMB Circular A-120, dated April 14, 1980, defines consulting serv-
ices as "those services of a purely advisory nature relating to
the governmental functions," but does not specify when advice on
Government functions stops and performance of Government functions
begins.

Definition of Government function

Circular A-76 defines Government function as "a function
which must be performed in-house due to a special relationship
in executing governmental responsibilities." The circular specif-
ically states:

"Certain functions are inherently governmental in
nature, being so intimately related to the public
interest as to mandate performance by Federal
employees."

Governmental functions can fall into several categories:

--Discretionary application of Government authority requir-
ing value judgments, as in the direction of the national
defense, selection of program priorities, or direction of
Federal employees.

--Controlling monetary transactions and entitlement, as in
Government tax collection and revenue disbursements, con-
trol of the public treasury, and administration of public
trusts.

--Maintaining needed core capabilities in the area of re-
search, development, and testing needed for technical
analysis and evaluation.

10
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OMB Circular A-120, also prohibits agencies from contracting
out inherently governmental work by emphasizing that "consulting
services will not be used in performing work of a policy-
decisionmaking or managerial nature which is the direct responsi-
bility of agency officials." This same policy was stated earlier
in OMB Bulletin 78-11, dated May 5, 1978.

Agency officials often contend that contractors do not per-
form Government functions--they only advise on such functions
since a Federal official approves any resultant policy directive
or report before it is issued. In our opinion, extensive contrac-
tor involvement in basic management functions (as we found at
Energy and Defense) can limit an agency's ability to develop
options other than those proposed by the contractor.

Energy program officials disagreed with the Inspector Gen-
eral's conclusion (see p. 8) that contractors were apparently
supplanting basic management functions. The officials contended
that the contractors only supported this function:

"While we agree that severe staffing shortages and
a rapidly increasing workload associated with our
Office of Solar Applications may have contributed
materially to the possible improper use of contrac-
tor personnel during contract performance, we do
not agree that their use has supplanted policymak-
ing and managerial responsibilities. Statement of
work for these contracts involve the development
of work products which directly support these ac-
tivities. Decisions on matters of policy and
their implementation are the responsibility of
Solar Applications program personnel."

Our November 2, 1979, report on Energy contracting practices
found that it was difficult to delineate between advice and per-
formance of a Government function. For example, we cited a
$500,000 study using eight contractors to determine the feasibil-
ity of establishing a national power grid system for an electri-
cal transmission. While Energy officials may make the ultimate
policy decision concerning the power grid, contractors performed
the bulk of the study, including the utility industry which had
a vested interest in the outcome of the study. We concluded that
the contracts allowed for considerable contractor influence over
Energy's decision on this matter.

NO SPECIFIC AGENCY PLANS TO CORRECT PROBLEM

In July 1980, in response to continuing abuses in Federal
contracting practices, OMB gave Federal agencies 1 month to sub-
mit plans for a management control system for improving all pro-
curements, with particular emphasis on consulting services. OMB
required egencies to give immediate attention to effecting the
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provisions of Circular A-120, including the provision that con-
sulting services will not be used to perform work which is the
direct responsibility of agency officials. Agencies' plans were
to include specific actions needed to assure effective implemen-
tation of the system, a schedule for implementation, and an eval-
uation by each agency's Inspector General. Each agency was re-
quired to designate a career Senior Executive Service manager
responsible for implementing the system. This manager was to
retain this responsibility until the agency incorporated the
guidelines and management controls specified by Circular A-120.

OMB has approved all agencies' plans. Although most of the
17 agency plans submitted referred to the OMB requirement that
consulting services not be used to perform inherently governmental
work, no plan prescribed any specific actions to stop this prac-
tice. Most agency plans were scheduled for implementation by
December 1980. However, as of early February 1981, many agencies
had not implemented all of their plans' provisions.

DOD's plan provided that it would issue a regulation in
November 1980 making DOD contracting officers responsible for de-
termining whether a proposed procurement action is for consulting
services. It should be noted, however, that OMB Circular A-120
required DOD to issue this regulation by June 1980. This was a
critical provision since none of the management controls in the
circular apply unless the proposed contract is first classified
as a consulting service. As of February 1981, DOD still had not
issued the regulation. A DOD official stated that it will take
an additional 3 to 6 months for the DOD council to approve the
regulation. The General Services Administration issued a similar
regulation in August 1980 for civilian agencies.

RAPID COST GROWTH IN
THE CONTRACT WORK FORCE

The size of the Federal work force is controlled primarily
through Congress' appropriating funds for personnel and OMB estab-
lishing personnel ceilings for each agency. 1/ Agency officials
often cite these ceilings as a primary reason for not having
enough Federal employees to perform essential Government func-
tions. If Federal agencies cannot directly hire enough people to
accomplish Federal programs and functions approved by the Presi-
dent and the Congress, they can turn to contracts with private
firms, or grants to nonprofit institutions. Although persons pro-
viding these services are not included in personnel ceilings or
counted as part of the Federal work force, they are paid with
Federal funds.

1/Also, since fiscal year 1975 the Congress has set civilian per-
sonnel ceilings for DOD.
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From 1970 to 1980, the size of the civilian executive branch
work force has decreased by about 120,000 employees (from 2.94
million to 2.82 million), as total Federal expenditures have in-
creased about 195 percent. Concurrently, Federal expenditures
for service contracts, adjusted for inflation, increased 28 per-
cent. In our opinion, the rapid growth in service contract expen-
ditures partly reflects agencies' reaction to personnel ceilings
and the increased demands of new or expanded Government
programs. l/

Contractor personnel supplement
Federal work force

Our March 1981 report on DOD contracting practices showed
that DOD lacks the ability to perform many functions which should
be performed in-house. Program officials in each military serv-
ice told us that the expertise simply was not available, and many
of them cited personnel ceilings as one of the reasons. The gap
in expertise to accomplish essential management functions is, for
the most part, being filled indirectly through contracts with
private firms and is a significant part of DOD's work force. For
the contracts included in our review, DOD purchased a total of
2,077 staff-years for about $101 million (includes compensation
and contractor overhead costs).

Need for effective work force planning

In our opinion, an effective work force planning system
would help to assure that agency officials have sufficient per-
sonnel to perform all essential Government functions. Increasing
competition for limited funds makes it essential that work force
requirements and personnel management decisions be based on appro-
priate and credible work force planning systems and procedures.
Personnel decisions made without credible work force planning
data are suspect, open to challenge, and subject to arbitrary
and subjective actions.

1/We recognize, however, that other factors need to be considered
in analyzing this relationship. For example, increases in Fed-
eral productivity could result in accomplishing a growing num.-
ber of complex programs without increasing the size of the
Federal work force.
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Our December 30, 1980, report states that a lack of central
leadership and guidance has led Federal managers to dcwngrade the
importance of this essential management tool. 1/ Arbitrary per-
sonnel ceiling constraints are a major reason why Federal agen-
cies have not extensively used sound work force planning proce-
dures and techniques to determine work force requirements and
staffing needs. In our opinion, top agency management must be
convinced that the benefits derived from such an effective work
force planning system will be used as the basis for personnel
budget decisions.

We recommended that OMB and the Office of Personnel Manage-
ment establish a Federal policy and procedures for work force
planning. We also recommended that a special work force planning
improvement project be developed and tested in several Federal
facilities to demonstrate feasibility and benefits.

Both OMB and the Office of Personnel Management agreed with
the basic message of the report and recognized the importance of
sound work force planning. The Office of Personnel Management
stated that the proposed project will require a major investment
in resources. OMB expressed a preference that a work force plan-
ning policy and procedures package be developed after a demonstra-
tion project.

a

4m ,
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l/"Federal Work Force Planning: Time For Renewed Emphasis,"
(FPCD-81-4).
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CHAPTER 3

CONTRACTING FOR COMMERCIAL SERVICES AS REQUIRED

CAN HELP LESSEN CONTRACTORS' INVOLVEMENT IN

MANAGEMENT FUNCTIONS

Despite the executive branch's policy to rely on contractors
to provide the goods and services it needs, OMB information shows
that an estimated 400,000 Federal employees are currently operat-
ing over 11,000 commercial or industrial activities at an esti-
mated cost approaching $19 billion annually. 1/ These employees,
representing almost one-fourth of the total executive branch ci-
vilian work force, 2/ are performing work that could generally be
contracted without endangering an agency's control over the direc-
tion of its programs. Janitorial, guard, laundry, and keypunch-
ing services are examples of commercial and industrial activities
that could be contracted because the work is not of a policy,
decisionmaking, or managerial nature.

Our 1978 report found that agencies' compliance with the
policy to rely on the private sector was inconsistent and rela-
tively ineffective. 3/ To assure consistent implementation and
compliance, the report recommended that the Congress legislate a
national policy of reliance on the private sector to provide the
goods and services the Government needs. OMB opposed this recom-
mendation, and the Congress has not acted on it as of May 1981.
Since our report was issued, agencies have made little progress
to implement this policy as evidenced by a recent OMB directive.

OMB Circular A-76 requires agencies to compare costs, when
appropriate, to determine the most economical source of perform-
ance for these commercial and industrial activities--contract or
in-house. If the cost comparisons show that a significant per-
centage of the Government's commercial or industrial activities
could be provided more economically by contract, agencies should
be able to reallocate a large number of Federal positions to gov-
ernmental work that must be performed by Government employees.
Comparisons completed by DOD show that more than half of its com-
mercial activities could be obtained more economically by contract.

1/According to an OMB official, about 65 percent of the $19 bil-
lion is for compensation and about 35 percent for noncompensa-
tion expenditures (e.g. rent).

2/1.86 million employees in 1980, excluding Postal Service.

3/"Development of a National Make-Or-Buy Strategy--Progress and
Problems," (PSAD-78-118, Sept. 25, 1978).
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EXECUTIVE BRANCH POLICY IS TO

RELY ON THE PRIVATE SECTOR

Circular A-76, when first issued in 1966, contained the
basic policy that had been expressed in previous temporary bulle-
tins as early as 1955--reliance on the private sector for commer-
cial or industrial activities. The current revision of this cir-
cular, dated March 29, 1979, reaffirms this general policy of
reliance but for the first time gives explicit recognition to the
precepts that governmental functions must be performed by Govern-
ment employees and requires appropriate emphasis be placed on com-
parative costs. Comparing costs of in-house commercial or indus-
trial activities with those in the private sector are now required.

OMB has estimated savings of $3.6 billion during fiscal
years 1982-87 if all agencies fully implement A-76. These pro-
jected savings assume that (1) 60 percent of the cost comparisons
will continue to show it is more economical to convert the in-
house activity to contract and (2) conversions to contract will
save an average of 20 percent over in-house costs.

Commercial or industrial activities

Circular A-76 states:

"The Government's business is not to be in business.
Where private sources are available, they should be
looked to first to provide the commercial or indus-
trial goods and services needed by the Government
to act on the public's behalf."

"When private performance is feasible and no over-
riding factors require in-house performance, the
American people deserve and expect the most econom-
ical performance and, therefore, rigorous compari-
son of contract costs versus in-house costs should
be used, when appropriate, to decide how the work
will be done."

The circular defines a Government commercial or industrial
activity as one which is operated and managed by a Federal exec-
utive agency and which provides a product or service that could
be obtained from a private source. Such activities must be (1)
separable from other functions to be suitable for performance
either in-house or by contract and (2) needed regularly.

The circular cites numerous examples of Government commer-
cial and industrial activities:

--Art and graphics services.

--Film and videotape production.
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--Keypunching and data entry services.

--Laundry and dry cleaning.

--Operation of cafeterias and mess halls.

--Guard and protective services.

--Architect and engineering services.

--Custodial and janitorial services.

The circular states that the Government is authorized to
operate a commercial or industrial activity when

--no satisfactory comxmercial source is available,

--the activity is inherently related to the Nation's defense,
or

--the Government can provide or is providing a product or
service at a lower total cost than if it were obtained
from a private commercial source.

When are A-76 cost comparisons required?

Agencies must conduct cost comparisons, when appropriate, to

-- justify continued Government performance of a commercial
or industrial activity,

-- justify converting a Government commercial or industrial
activity to contract,

--determine how new Government requirements (that can feas-
ibly be performed in-house) will be met most economically,
and

--determine if a product or service currently contracted
could be provided more economically in-house.

After the initial cost study, activities approved for contin-
uation are to be reviewed again at least once every 5 years. The
circular states that, ordinarily, agencies should not incur the
delay and expense of comparing costs to justify a Government com-
mercial or industrial activity for products or services estimated
to be less than $100,000 in annual operating costs. Activities
below this threshold should be contracted unless in-house perform-
ance is justified.
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Agencies must prepare
inventories and compare costs

As the first step in comparing costs to determine the most
economical source of performance, the circular states that each
agency will prepare a complete inventory of all Government commer-
cial or industrial activities which they operate. The inventory
should include, for each activity, the amount of the Government's
capital investment, the annual cost of operation, the date the
activity was last reviewed, and why the activity is being con-
tinued under the circular.

Generally, agencies must also maintain an inventory of all
service contracts exceeding $100,000 annually which they deter-
mine could reasonably be performed in-house.

Agencies are to prepare a detailed schedule for reviewing
each commercial or industrial activity and contract in both of
these inventories to determine if their operation complies with
the circular.

MANY GOVERNMENT EMPLOYEES
PROVIDE COMMERCIAL SERVICES

As of February 1981, agencies reported to OMB that they were
operating 11,637 commercial or industrial activities at an annual
operating cost totaling $18.5 billion. 1/ An OMB official esti-
mated that about 400,000 Federal employees operate these activi-
ties. The activities are providing a commercial product or serv-
ice that could generally be obtained from a private source. An
OMB official stated that some agencies have not reported all of
their commercial and industrial activities and that the total
annual operating cost could reach $30 billion when complete data
is available.

* Contractin for commercial services can
free positions for governmental work

DOD has conducted more A-76 cost comparisons than any other
*i Federal agency. About 60 percent of the comparisons (190 out of

304) show that it is more economical to convert the in-house ac-
tivity to contract. An in-house activity cannot be converted to
contract unless the contract saves at least 10 percent in person-
nel costs. If additional cost studies (required to be completed

1/Excludes commercial and industrial activities with annual oper-
ating costs of less than $100,000.

18

-
*



by September 1982; September 1985 for DOD) show that a significant
percentage of the Government's commercial and industrial activi-
ties could be provided more economically by contra t, agencies
should be able to reallocate a large number of Federal positions
to work that must be performed by Government employees. For ex-
ample, if the comparisons show that contract work would be more
economical for commercial and industrial activities representing
50 percent of the total positions, as many as 200,000 existing
Federal positions (50% of the OMB estimate) could be reallocated
for governmental work without increasing personnel ceilings. How-
ever, other factors, such as the pay cap on salaries for top-level
Government officials, can affect agencies' ability to hire quali-
fied persons for reallocated positions.

Previous GAO study shows
need for congressional action

Our September 1978 report (PSAD-78-118) discussed the over-
all effectiveness of executive agencies' policies and programs
for acquiring commercial or industrial products and services for
Government use. We found that

--the A-76 policy was not perceived as a national policy
with full executive and legislative branch approval and
support;

--over the years, policy pronouncements and applications
were controversial and unsettled;

--executive departments and agencies' implementation was
inconsistent and relatively ineffective; and

--make-or-by decisions were not necessarily based on sound
management principles that would result in an economical
and effective Government.

We also pointed out that, since the executive branch first
established a general policy of reliance on the private sector in
1955, emphasis has shifted from almost outright reliance on the
private sector to reliance with exceptions. For all of these
reasons we stated a need for a national policy, endorsed and sup-
ported by both the legislative and executive branches, directing
how the Government will acquire its goods and services. We recom-
mended that the Congress, through legislation or otherwise:

--Endorse a national policy of reliance on private enter-
prise for the Government's needed goods and services to
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the maximum extent feasible, insofar as doing so is con-
sistent with the national interest, within the framework
of procurement at reasonable prices and

--Require executive agencies to report on their progress in
supporting that national policy.

As of May 1981 the Congress had not acted on our recommenda-
tions. However, OMB revised Circular A-76 in March 1979 to expli-
citly recognize (1) the need for economy in Government and (2)
that Government functions must be performed by Government employ-
ees. Before this revision, the principle that certain functions
are inherently governmental and must be performed in-house had,
for the most part, only been implicit.

Although A-76 is controversial and the procedures established
to implement it have not been totally accepted by many interested
parties, including GAO, we do support its general policy. An ex-
ample of a procedural problem is contained in our April 22, 1981,
report. We noted two areas in which the A-76 guidelines appear
to need revision to enhance comparability and equity in making
cost comparisons. 1/ The rules concerning the treatment of unoc-
cupied in-house positions and the adjustment of in-house personnel
costs for inflation tend to favor contracting out. We recommended
that OMB assess the need to modify the guidelines.

Agencies' progress slow

On April 8, 1981, the Deputy Director, OMB, in a directive
to executive branch agencies, concluded that overall implementa-
tion of A-76, with few exceptions, has been in a "vacuum." The
Deputy Director stated "This Administration strongly supports the
general policy of reliance on competitive private enterprise to

*supply the products and services needed by the Government."
* Agency officials were urged to become more involved in A-76 and

provide the overall leadership necessary to fully implement the
circular.

" K(

l/"Factors Influencing DOD Decisions To Convert Activities From
In-house To Contractor Performance" (PLRD-81-19).
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CHAPTER 4

CONTRACT REFORM BILLS IN THE 96TH CONGRESS

EMPHASIZE DISCLOSURE

Numerous bills were introduced in the 96th Congress to im-
prove Federal contracting practices. For example, several bills
would have made agency contract expenditures more visible to the
Congress and the public and would have limited the amount of funds
agencies can spend on contracts in the last quarter of the fiscal
year.

Although these bills were aimed primarily at disclosing con-
tractors' involvement in agency activities rather than prohibit-
in contractors' involvement in management functions, the bills
did address many of the other areas GAO has identified as needing
improvement. For example, legislation was proposed to require
that agencies disclose in their reports how contractors were used
in preparing them. If enacted, this woulo enable readers to bet-
ter assess the reports' cbjectivity. Agencies' congressionally
mandated reports often do not disclose this information.

LEGISLATION AIMED AT AREAS
NEEDING IMPROVEMENT

Our June 5, 1980, report concluded that Federal agencies
failed to make satisfactory progress during the past 20 years to
improve their management of consulting services obtained by con-
tract or by appointment. It pointed out that many of the same
problems that existed as far back as 1961 still exist. We iden-
tified the need for practically every major Federal agency to
better manage consulting services. The most common problems were:

* '. --Failure to maintain adequate information on the number and
cost of consulting services.

--Failure to obtain adequate competition in awarding procure-
ment contracts for consulting services.

--Inconsistent, improper, or excessive rates of pay for con-
sulting services.

--Use of consulting services to perform work that should be
- performed by regular Government employees.

--Possible duplication of consultant studies.

--Potential conflicts of interest between consultants'
advice and their outside interests.
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--Disproportionate number of consultant contracts awarded
at the end of the fiscal year.

The following chart compares the major provisions proposed in the

* various bills with the most common problems we identified. The

chart shows only those major provisions that directly relate to

one or more of the areas needing improvement.

Proposed bills to address agency problem areas

S. 2880
H.R. 7674 H.R. 7542

Agency rCbIaem H.R. 8306 S. 3141 (note a) S.2788

---------------------------- (Resolution) -------------------------------------

Failure to maintain in- -.mke list of con- --Require agencies

fonration on ruber tracts available to submit consult-

and cost of consult- to public ing services bud-

jng services -Require a line get justification

item in the bud- to Appropriation
get for contracts 0oumittees

Failure to obtain ad- --Require more con- -Eliminate excep-

equate cmjpetition tracts to be ad- tions for compet-
in awarding consult- vertised in Con- ing contracts

ing contracts merce Business
Daily

Inconsistent, inzroper -- Require agencies --Conduct a survey -- Require agencies

or excessive pay for to disclose how before awarding to disclose how

consulting services contractors were contract to de- Cxtractors were

used in preparing term/ne if serv- used in preparing

reports ices are avail- reports
able in-house

Possible dqplication -Send all co-

of consultant tract reports to

studies 
G

Potential conflicts of -Define conflict
interest between ca- of interest
sultants' advice and -Require contrac-
outside interests tore to disclose

conflicts
--Give authority toterminate con-

tracts if contrac-
tor fails to dis-
close conflict

Disproportionate umr- -Limit amonmt of
kur of consultant funds spent in
contracts awarded last 2 months of
at eai of fiscal fiscal year
year (note b)

la/mong the six bills, this was the only one enacted (Public Law 96-304, see. 307).

jb/Other bills were introduced to correct the yearend spending problen.
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As the chart shows, several bills required agencies to pub-
licly disclose more information on their use of contractors. For
example, H.R. 7542 required agencies to identify in their budget
justifications sent to the House and Senate Appropriations Commit-
tees the amount of funds requested for consulting services and
the major programs requiring these services. This bill was later
enacted requiring consulting service budget justifications as rec-
ommended in our June 5, 1980, report. Other bills, such as S. 2880
and H.R. 7674, required each agency to prepare and make available
to the public a list of all its contracts. In addition, it re-
quired a line item in each agency's budget for all contracts and
required more contracts to be advertised for competition before
they are awarded.

AGENCY REPORTS SHOULD DISCLOSE
WHETHER CONTRACTORS WERE USED

Several bills recognized in their "statement of policy" that,
if contractors were permitted to perform policymaking and deci-
sionmaking activities which are inherently related to the public
interest, the integrity of the governmental process could be com-
promised. However, none of the bills, if made law, would require
agencies to comply with the policy in Circulars A-76 and A-120
that inherently governmental work be performed by Government em-
ployees. Several bills would have, however, made agencies' use
of contractors more visible to the Congress and the public.

Four bills--S. 2880, H.R. 7674, H.R. 8306, and S. 2788--re-
quired, among other things, that agencies' written reports con-
tain information on the extent to which contractors were used in
preparing them. The first three bills, for example, would have
required agencies to disclose

-- the name and address of the contractor,

-- the cost of the contract,

--the type of procurement process used in the award of the
contract, and

--a description of the work performed.

Our August 19, 1980, report showed the importance of dis-
closing such information in agency reports mandated by the Con-
gress. I/ We obtained information from seven agencies on their
use of consulting service contractors to prepare congressionally
mandated reports. These reports are either specifically required

l/"Agencies Should Disclose Consultants' Roles In Preparing Con-
gressionally Mandated Reports" (FPCD-80-76).

23



by statute or requested in congressional committee reports. Re-
sults showed that consulting service contracts were used in pre-
paring responses to meet over 40 percent of the agencies congres-
sionally mandated reporting requirements.

The types of disclosure ranged from full descriptions of the
contractor's work and its relationship to the overall study, to
simply citing the names of the contractor personnel in the acknow-
ledgement, in an appendix reference, or as a footnote with little
or no information on the contractor's role. Agencies either did
not disclose or inadequately disclosed contractors' assistance in
preparing approximately 60 percent of the reports. Since congres-
sionally mandated studies can influence the congressional over-
sight process and future direction of Government programs, it is
important that the Congress be fully apprised of contractor as-
sistance.

Accordingly, our August 1980 report recommended that the
Director, OMB, revise Circular A-120 to require Federal agencies
to fully disclose consulting service contracts used in reports
required by law or at the request of congressional committees cr
subcommittees. This basic information is essential fcr informed
congressional decisicnmaking.

OMB disagreed with previous recommendation

The Deputy Director, ONE, in a November 19, 1960, letter to
the Chairman, House Government Operations Committee, concluded
that a revision to Circular A-120 was unnecessary since O*Ab al-
ready requires similar information to be disclosed on the cover
of all consulting service contractor reports containing reccmmen-
dations to an agency. OMB's reasoning is not well founded and
could be misleading. (See p. 28 for a discussion nf OMB's cur-
rent position on a related recommendation.)

OMB began requiring basic disclosure information in all con-
sulting service contractor reports after we had completed our re-
view but before we issued our report. It is important to recog-
nize, however, that OMB requires this information be disclosed
only in reports submitted by the contractor to an agency--not by
the agency to the Congress--and then only if the report contains
recommendations to the agency. 'e pointed out the need for OMB
to also require agencies to disclose such information in their
reports to the Congress.

It is difficult to reconcile OMB's position requiring con-

tractors to disclose information in preparing reports submitted
to agency heads with its position that such information is not
needed in agency reports submitted to the Congress. The Congress,
like agency heads, should also be given an opportunity to assess
the objectivity of agencies' reports on the basis of full disclo-
sure of contractors' assistance in preparing them.
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For disclosure information to be of maximum value, it mustbe readily available to report readers. OMB points out that a

description of tasks performed and their significance would be
included in the efficial agency contract file and concludes that
our recommended disclosure requirements would merely present, in
a different format, information already available to the Congress
and the public. It is unlikely, however, that the person reading
the report will see the need to request disclosure information
from the agency when the report does not indicate whether contrac-
tors were used. Even in those cases where readers know that a
contractor was used, it is not practical to make them request and
wait for information frcm the agencies, as OMB suggests, when
this information could be easily included.

I
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CHAPTER 5

CONCLUSIONS AND RECOMMENDATIONS

CONCLUSIONS

There are undoubtedly many causes for excessive contractor
involvement in the performance of basic agency management func-
tions. In our opinion, significant ones include (1) the increas-
ing demands for governmental work being placed on a declining
Federal work force as Government programs increase in number,
cost, and complexity, (2) the lack of sufficient guidance from

OMB to distinguish between advice and performance of a Government
function, and (3) agencies' inconsistent and relatively ineffec-

* tive compliance with the executive branch policy to rely on con-
tractors for commercial services. If the number and complexity
of Government programs continue to increase as-personnel ceilings
limit the size of the Federal work force, agency officials will
probably experience more pressure to perform governmental work by
hiring additional people indirectly through service contracts.
In our opinion, this pressure can be lessened if agencies reallo-
cate in-house commercial positions to governmental work.

Since 1955 the emphasis of the executive branch's A-76 pol-
icy has shifted from almost outright reliance on the private
sector to reliance with several exceptions. Our 1978 recommenda-
tion that the Congress, through legislation or otherwise, endorse
a national policy of reliance on the private sector was based on
the view that until Federal departments and agencies perceive
that the policy is a firm national resolve, they will not carry
it out effectively. Given the little progress agencies have made
since our 1978 report, we continue to hold this view.

Without legislation, the executive branch can continue to
unilaterally shift policy emphasis. Congressional action can pre-
clude such unilateal shifts and establish a stable national po1 -
icy. Such action would provide the necessary incentive for Fed-
eral agencies to implement the policy with assurance that it
could not be changed again without congressional approval. Effec-
tive implementation should free up many existing commercial-type
positions that can be reallocated to governmental work and thus
lessen contractors' involvement in basic management functions.

Although agencies are permitted to obtain contractors' ad-
vice on Government functions, it is sometimes difficult to tell
where advice stops and performance begins. In our view, perform-
ance begins when contractors' involvement is so extensive that it
limits agencies' ability to develop options other than those pro-
posed by the contractor. 0MB needs to issue guidelines to help
agencies distinguish between advice and performance to assure
they maintain control of Government policies and programs.
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Extensive contractor involvement in basic management func-
tions raises serious concerns about agencies' control of Federal
programs and policies. We have, as a general policy, consistently
supported the need for agencies to disclose how contractors' are
used and what activities they perform. Since congressionally
mandated reports can influence the oversight process and future
direction of Government programs, we believe it is essential for
agencies to disclose how consultants were used in preparing such
reports. OMB's reasons for not requiring such disclosure are not
convincing; we believe legislation is necessary.

PRIOR GAO RECOMMENDATION TO THE CONGRESS

We believe the Congress should act on our earlier recommenda-
tion to legislate a national policy of reliance on the private
sectcr for goods and services.

RECOMMENDATION TO THE DIRECTOR, OMB

The Director, OMB, should prepare written guidelines that
will better distinguish between contractors' advice on Government
functions and their performance of such functions. These guide-
lines should clearly indicate where advice stops and performance
begins.

RECOMMENDATION TO THE CONGRESS

Also, to help assure that the Congress is fully apprised of
consulting service contractors' assistance in preparing congres-
sionally mandated reports, we recommend that the Congress enact
legislation requiring Federal agencies to fully disclose when
such services are used in preparing the reports.

AGENCY COMMENTS AND OUR EVALUATION

In a letter dated April 24, 1981 (see app. I), OMB said that
it would not oppose legislation incorporating the basic policy of
reliance on the private sector in A-76 provided it clearly states
"It is the general policy of the Government to rely on competitive
private enterprise to supply the products and services it needs."
OMB believes this would provide a clear basis in law for the exec-
utive branch requirement that agencies comply with the policies
in the circular while leaving the execution and administration of
the policy to the executive branch. In view of OMB's opposition
to this same recommendation in our 1978 report, we believe that
OMB's current position may be a significant opportunity for the
Congress and OMB to agree on a national policy of reliance on the
private sector.
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Our draft report proposed that the legislation make explicit
reference to the policy in A-76 that Government functions be per-
formed by Federal employees, however, since this policy is in-
herent in the general policy of reliance on the private sector
(since A-76 does not permit contractors to provide Government
functions, Federal employees must provide such functions), we
have deleted explicit reference to the Government functions pol-
icy in the recommendation.

OMB agreed with our recommendation that it provide guidance
differentiating between advice and performance of a Government
function. Accordingly, OMB is proposing changes to Circular A-120
that will, among other things, recuire additional management con-
trols to insure that Government functions are not performed by
contractors.

OMB has taken action concerning a proposal in the draft re-
port that the number of Federal employees performing commercial
or industrial activities and Government functions be reported to
the Congress. On April 8, 1981, 0MB issued Lulletin 81-15 requir-
ing agencies to provide OMB with various information, including
the number of Federal employees performing commercial or indus-
trial activities. We believe this action, coupled with OMB's
willingness to provide such information to the Congress, accomp-
lished the proposal's objective. We have deleted the reference
to this proposal from the report.

CMB disagreed with our recommendation that the Congress leg-
islate a requirement for agencies to disclose contractor's in-
volvement in preparing congressionally mandated reports on the
basis that all reports sent to the Congress should be judged on
their merits, not on the source of the data. OMB believes the
recommendation assumes that, if a contractor was involved in pre-

*paring the report, the content of the report is "suspect." On
, the contrary, we believe the history of extensive contractor in-

volvement in basic agency management functions, as well as a high
degree of congressional interest in disclosure (as evidenced by
ch. 4), justifies the need for disclosure information. Perhaps
if agencies routinely disclosed the extent of contractor involve-
ment, the Congress would have adequate information to decide
whether the reports' findings and recommendations should be "sus-
pect." At present, the Congress does not have this information.

28

V ,•.. .I J



APPENDIX I APPENDIX I

*EXECUTIVE OFFICE OF THE PRESIDENT

OFFICE OF MANAGEMENT AND BUDGET

WASHINGTON. D.C. 20503

April 24, 1981

Mr. William J. Anderson
Director, General Government Division
U.S. General Accounting Office
441 G Street, N.W.
Washington, D. C. 20548

Dear Mr. Anderson:

This is in reply to your letter of March 23, 1981, in which you requested that OMB
comment on the GAO draft report concerning use of consulting, management and
support-type contracts.

We believe that consulting services, when properly and judiciously used, offer
agency managers an excellent tool to obtain expert advice regarding the
accomplishment of their mission.

OMB would not oppose a Joint Resolution incorporating the basic policy in OMB
Circular No. A-76 provided it clearly states "It is the general policy of the
Government to rely on competitive private enterprise to supply the products and
services it needs." This Resolution would provide a clear basis for the Executive
Branch requirement that agencies comply with the policies of OMB Circular No.
A-76, while leaving the execution and administration of the policy to the Executive
Branch. We would, however, be forced to review our position on such an initiative

A .if Congress made substantive changes to such a general policy statement during the
A legislative process.

We concur with the recommendation that the difference between contractor
performance of a Governmental function and advice or assistance in performing
such a function needs to be clarified. Accordingly, we are proposing changes to
OMB Circular No. A-120, "Guidelines for the Use of Consulting Services," that will,
among other things, require additional management controls to ensure that
Governmental functions are not performed by contractors. This, coupled with a
section on Governmental functions that will be included in the planned OFPP
pamphlet on the use of consulting services, should alleviate the problem.

In your second recommendation, you stated that the number of Federal employees
performing commercial or industrial activities and Governmental functions should
be reported to Congress. We have taken action to obtain this information. We
recently published OMB Bulletin No. 81-15, which will provide us information on
the number of Federal employees performing Government commercial or industrial
activities, as well as the total number and cost of these activities. This data will
be collected from agencies until the Circular is fully implemented and will be
available to Congress upon request.
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We do not concur with the last recommendation, which states that Congress should
enact legislation requiring Federal agencies to fully disclose the names of
contractors used in preparing reports requested by Congress. We believe that all
reports sent to Congress should be judged on their merits, not on the source of the
data. In our opinion, this recommendation presumes that if a contractor was
involved in preparing the report, the content of the report is "suspect." However,
in the final analysis, the agency submitting the report is responsible for its content,
regardless of the sources --contract or in-house -- that were used in developing the
report.

wi L.°are

Deputy Director

i
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COMPTROLLER GENERAL'S GOVERNMENT EARNS LOW MARKS

REPORT TO THE CONGRESS ON PROPER USE OF CONSULTANTS

DIGEST

During the past 20 years, Federal agencies
have failed to make satisfactory progress
to improve their management of consulting
services. During this period, GAO has
issued over 30 audit reports identifying
the need for practically every major Fed-
eral agency to better manage these services.
(See p. 7.) Many of the same problems that
existed as far back as 1961 exist today.

Although executive branch agencies reported
$278 million in consulting service contracts
during fiscal year 1979, actual- expenditures
could approximate $2 billion. (See p. 9.)
Obtaining consulting services by appoirting
consultants as part-time Government emplo-
ees accounts for a minor portion of total
Federal expenditures for these services.

The proper use of consulting services is a
normal, legitimate, and economical way to
improve Government services and operations.
Agencies must continue to have the option
to use consulting services where appropriate.

Solutions to the consulting service problem
are long term. In the interim, GAO is rec-
ommending several ways that the Office of
Management and Budget (OMB) and the Congress
can improve their oversight of these services.
(See pp. 32 and 41.)

In November 1977 GAO reported that it was
not possible to determine how many consult-
ing service arrangements the Government had,
at what cost, and for what purposes. This
information is still not available. Although
there has been considerable progress in de-
veloping the Federal Procurement Data System
that could provide this data, the reported
data is inaccurate. Federal agencies have
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experienced difficulty in using the OMB de-
finition of consulting services to report
their expenditures. (See p. 9.)

LITTLE PROGRESS IN 20 YEARS TO
OBTAIN ADEQUATE COMPETITION

Since 1961 GAO has issued nine reports which
found that various Federal agencies did not
obtain adequate competition in awarding
consulting service contracts. GAO's March
1980 report found that 74 (67%) of 111 con-
tracts awarded by 6 Federal agencies total-
ing $12.1 million were sole source. The
procedures used in contracting for consult-
ing services at all agencies reviewed do
not show that adequate competition is ob-
tained nor that controls exist to minimize
costs. (See p. 14.)

QUESTIONABLE FEES PAID
FOR CONSULTING SERVICES

GAO has issued six reports since 1961 which
have questioned the reasonableness of fees
paid for consulting services. In addition,
the Department of Energy's Inspector General
and the Subcommittee on Civil Service and
General Services, Senate Committee on Gov-
ernmental Affairs, have questioned the
reasonableness of these fees. For example,
the Department of Energy paid a consulting
service contractor $500 a day for 15 days
to critique the first issue of a new journal.
The same contractor had worked within the
past year as a Department of Energy subcon-
tractor at $250 a day. (See p. 15.)

QUESTIONABLE NEED FOR
CONSULTING SERVICES

GAO has also issued 11 reports from 1961 to
1980 which found that various Federal agen-
cies used consulting services to perform
work that should have been performed by
regular Government employees. GAO's March
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1980 report on 111 contracts awarded by 6
Federal agencies questioned the need for
many of the contracts. (See p. 18.)

POTENTIAL FOR DUPLICATION

Four Federal repositories can be used t,
locate a substantial portion of the st'dies
performed by Government employees and con-
sulting services. GAO has found that agen-
cies are not searching these repositories
before initiating new tilies, and many
completed studies are not submitted to the
repositories. (See p. 19.)

POTENTIAL FOR CONFLICT OF INTEREST

Several reports cited instances of agencies'
awarding consulting service contracts when
there was an appearance of a conflict of
interest that could (1) diminish the con-
tractor's capacity to give impartial, objec-
tive advice or (2) result in the contractor's
being given an unfair advantage when compet-
ing for future contracts. OMB anticipates
issuing Government-wide regulations on orga-
nizational conflicts of interest in 1981.
(See p. 21.)

YEAREND SPENDING

Agencies are awarding a disproportionate
number of consulting service contracts in
the final quarter of the fiscal year. The
'rush' to award contracts in the final
quarter can seriously impair the objectiv-
ity as well as the thoroughness of the pro-
posal process. (See p. 23.)

OMB'S EFFORTS TO IMPROVE AGENCIES'
MANAGEMENT OF CONSULTING SERVICES
HAVE NOT BEEN EFFECTIVE

In May 1978 OMB issued a bulletin defining
consulting services and establishing a
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series of controls intended to improve the
management of these services. It also sur-
veyed agencies' expenditures for consulting
services in 1977 and 1978. (See p. 25.)

However, GAO has found little improvement
in agencies' management of these services.
GAO recommended that OMB instruct Federal
agencies to establish more rigorous proce-
dures for approving consulting service
contracts. (See p. 30.)

GAO also found that agencies were experienc-
ing difficulty in using the definition of
consulting services and had different inter-
pretations of the definition. The executive
branch views it in a much more narrow way
than does the Congress. GAO recommended
that the OMB Director work with the Congress
to achieve a better and more uniform under-
standing of the definition. (See p. 28.)

In April 1980 OMB issued a new circular to
tighten management controls over agencies'
approval of these services and to provide
more guidance on the definition.

The OMB Director plans to direct the agen-
cies to reduce by 15 percent the amount of
funds in the fiscal year 1981 budget for
cornsulting services. The agencies are to
do this by reducing their appropriation

4,' accounts which include funds for many dif-
ferent types of services. (See p. 31.)

These actions, along with monitoring the
agencies' application of the definition,
should help to assure that consulting serv-
ices are properly managed and accurately
reported. There is no assurance, however,
that the planned 15-percent reduction in
fiscal year 1981 funds for consulting serv-
ices will not be circumvented by agency re-
ductions in funds for other services.
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Until there is a common understanding of
the definition and improved "budget visibil-
ity" for consulting services, any efforts
to reduce these funds will be difficult to
monitor. (See p. 31.)

GAO recommends that the Director, OMB:

--Assure that agencies establish effective
procedures to fully implement the pre-
scribed management controls.

--Monitor the reports available from the
Federal Procurement Data System to make
sure the additional written guidance pro-
vided to the agencies results in a common
understanding of the definition.

CONGRESSIONAL EFFORTS TO CONTROL
GOVERNMENT'S USE OF CONSULTING
SERVICES ARE INCREASING

Recently, several congressional committees
have increased their efforts to restrict
agencies' use of consulting services, in-
cluding placing ceilings on the amount of
funds agencies can spend for these services.
GAO has found that the effectiveness of re-
strictions is limited. For example, agency
personnel ceilings can be a barrier to ef-
fective manpower management since they can'
often cause Federal managers to contract
with the private sector. More effective
measuLes should be sought to improve manage-
ment accountablility. (See p. 32.)

- Nt Representatives of the consulting service

industry have objected to congressional
ceilings on agencies' funds and have iden-
tified several disadvantages, such as hin-
dering the agencies' ability to perform
congressionally mandated studies and eval-
uations. (See p. 37.)
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MATTERS FOR CONSIDERATION
BY THE CONGRESS

While GAO's work has not specifically pin-
pointed underlying causes for agencies' con-
tinued failure to manage consulting services
properly, it appears they are numerous and
complex. A major cause could be the arbi-
trary use of personnel ceilings. (See
p. 39.)

Solutions to assure the Government's proper
use of consulting services may take several
years and will require the cooperation of
the agencies, OMB, and the Congress..

A critical first step is to resolve the con-
fusion among the agencies and the Congress
surrounding the OMB definition of consulting
services. Until the Congress and the execu-
tive branch agree on the definition, effec-
tive congressional oversight and management
accountability will not be realized.

Secondly, agencies need to establish more
stringent procedures to assure policies and
management controls prescribed by the new
OMB circular are followed.

The third step is already in place but not
fully tested--the principle inherent in
civil service reform of providing Federal
managers with additional flexibility to
manage resources while holding them account-

, able for performance.

The Congress can encourage agencies to ini-
tiate long-term improvements A. to improve
its oversight of these services by requiring
each:

-- Mrjor Federal agency to submit annually
to the House and Senate Appropriations
Committees, as part of their budget justi-
fication, the amount of funds requested
for consulting services; the appropriation

36



APPENDIX II APPENDIX II

accounts in which these funds are located;
and a brief description of the need for
these services, including a list of those
major programs that require consulting
services. This information can be used
to determine whether the funds requested
are appropriate. (See p. 40.)

--Inspector General to submit to the Con-
gress, along with the agency's budget
justification, an evaluation of the agen-
cy's progress to institute effective man-
agement controls and improve the accuracy
and completeness of the data provided to
the Federal Procurement Data System.
(See p. 40.)

If the Congress, in reviewing the budget
justifications, determines that reductions
in the funds requested are appropriate, such
reductions should take into consideration
several factors, including the agencies'
legitimate needs for consulting services to
assist them in carrying out a growing number
of complex Federal programs. The reductions
should not be so drastic that they restrict
agencies' proper use of consulting services.

GAO recognizes that these reductions only
address the quantity of expenditures, not
the quality, and will not assure that agen-
cies manage these services properly. How-
ever, they would draw management's attention
to the immediate need to correct the prob-
lems that have existed for 20 years. (See
p. 41.)

GAO believes it is critical for agencies to
have the capability to intelligently acquire
consulting services, monitor performance,
and evaluate results. One way to achieve
this capability is for agencies having
Government-wide management responsibilities
and/or a high level of expertise in partic-

* ular fields to advise and assist other agen-
cies in acquiring and evaluating consulting
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services. In this regard, the Office of
Personnel Management has established an Of-
fice of Consulting Services to advise and
assist other agencies in various personnel
management areas, such as performance ap-
praisal and general management analysis.
While GAO has not assessed this office's
performance, it is an encouraging develop-
ment that merits attention by other agen-
cies having a high level of expertise in
other fields.

AGENCY COMMENTS

At the request of the Chairman, Subcommit-
tee on Civil Service and General Services,
Senate Committee on Governmental Affairs,
GAO did not obtain official agency comments.
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LIST OF 12 GAO REPORTS WHICH FOUND THAT AGENCIES
USED CONSULTING SERVICES TO PERFORM WORK THAT SHOULD
HAVE BEEN PERFORMED BY REGULAR GOVERNMENT EMPLOYEES

Agency Report title, date, and number

Government-wide Review of Practices of Government Agencies And
Department In The Hiring Of Individual As Ex-
perts And Consultants And Organizations And
Firms For Management Advisory Services (Jan.
1961, B-143330)

HEW Procedures And Practices For Employment Of Con-
sultants And Experts Need Improvement (Apr.
1971, B-164031(l))

Office of Review Of The Office Of Economic Opportunity's
Economic Use Of Experts And Consultants (Sept. 1973,
Opportunity B-130515)

HEW Role Of Three Counsultants In Award Of Emerg-
ency School Assistance Program/Community
Groups Grants (Sept. 1973, B-164031(I))

HEW Letter report--no title (Nov. 1974, B-164031(1))

Law Enforcement Alleged Improper Personnel Practices At The
Assistance Law Enforcement Assistance Administration
Administration (Aug. 1975, FPCD-75-159)

Energy Research Letter report--no title (Sept. 1976, EMD-76-11)
and Development
Administration

Agency for Inter- Improvements And New Legislation Needed In
* national Devel- AID's Contracting For Consultants And

. opment Advisors (Dec. 1976, ID-76-82)

Department of A Review Of The Department Of Energy's Energy
Energy Tax Policy Analysis (Mar. 1979, EMD-79-26)

Department of The Department Of Energy's Practices For Award-
Energy ing And Administering Contracts Need To Be

Improved (Nov. 1979, EMD-80-2)

Six civilian Controls Over Consulting Service Contracts At
agencies Federal Agencies Need Tightening (Mar. 1980,

PSAD-80-35)

DOD Controls Over DOD's Management Support Serv-
ice Contracts Need Strengthening (Mar. 1981,
MASAD-81-19)

(961147)
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