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INTRODUCTICON

FADTNGTE S

1. Prestex Inc. v. United States, 167 Ct. £V, 620, 320
F.od 367 (1963); A.D. Xow to., Inc . L4 Comp. Gen., 271 (1974}, 652
Comp. Gen. 265 (1972); 2?0 Op. Atty. Gen. 496 (1592); Claus v.
Dahiarz, 40 Del., Ch. 590, 125 A 2d 253 71967); Sutton v. ¢t. faul,
Shd Minn. 202, 49 N W.2d 436 {19510, Terminail Constructicn Corp.
v. Atlantic County Sewerage Authority, &7 N.J. 403, 041 ~.2d 37
119/5): Georqge Harms fonstructicn Co., Inc. v. Lincoln Tark, Jul
Mo, Super. 367, 277 A.2d 969 (1973) See gereraily R. Ha~h & J.
Cikinic, 1 Federal Procurement Law 260 {3d 3d. 1%77).

2. 42 Comp. Gen. 96 (1962); 33 Comp. Gen. 421 (1u%i): 30
Conp. Gen. 179 (1950); Coller v. Saint Paul, 223 Minn. 335,
26 N.W.2d #35 (19°7); Hillside v, Sternin, 25 hH.J. 317, 136 A.24

265 (1957).

2. Prestex, :nc. v. United States, 162 tt. C1. 6¢0, 320
F.2d 367 [1963), is usually cited as the leading authority for
this proposition in federal procurement. The basis for this
holding is that any subsequent “contract' vioiates the requirement
that award be based upon competitive advertising and consequently

in making award the contracting officer has exceeded his authority.

The strictness of tris rule has been tempered by the exacting rule
utitizece by the Court of fiaims to determine whether the noncon-
fecriwity renders the contract invalid. This rule is stated as
follows:

In testing the enforceability of an award made
by the Government, where a probiem of the validity of
the invitalion or the responsiveness of the iccepted
bid arises after the award, the court <nould ordi-
narily impose the hinding sta=p of nullity only when
the illegality is plain. If the contracting cfficor
has viewed the award as lawfui, and it is reascranle
to take that position under the Tegislation and requ-
letions, the court should normatiy follow suit.

Jubn Reiner & Co. v. United States, 163 Ct. (1. lc¢l, 3sc, 55 P04
432, 440 (14963). Accord, Albano CTleaners Inc. v. initod States,
197 Ct. C1. 450, 455 F.2d 556 (1972, The Corptroiier General
follows a similar test and unless the illegality of an dward 1-
plein, he will direct a terminatiun for convenience rather than
concellation. Lanier Business Products, Comp. Gen. Dec.

B-1x7969, 77-1 CPD ¢ 336 (1977). See generally l~te, Government

Contracts: The Consequences of An lmproper Awera, 11 Wm. &
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Mary L. Rev., 2o (1o Shedtzer, Sovd LicaLaiioey Lie .
Velidity of ioderal overnmernt crtracts Aearloed Aftec Farmal
Advertising, U5 red. to0 224 i
4. s Comp o oaen. s 0350 ca v w0 Lavlun, 247 o,
243, oo MNUWL hUGe (V92vs s Diver Y oovo v B Lover Lo tegcticr
Co Codnoo o V27 NG Duper 2GSy 300 A o 727 LT, Tee Leomyp -
troirer Ceneral has dndicaned tnat the drtere . o bhe G0 v
ront ogre tetiar sorvel by o tne accertanes roLhoy Laas b
rejection of o DED ocontaining dnsab o tanticd oot icione oo

5. dre Comptroller Seneral na, vapres cod his view f B

authority in ro urcertaia tevins:
[t 35 the peoveinces of this orfice 10 <o ltiing accournts
b deterninicg the availabiiit, of aptropriatiors to
coo that cantracts involving ths cxpenditure of ut 1
cids he daoge 1y wacs Grecludive, aboesvance of Y1 lav
vospecuing cLcvetitive biddirg . and wher necelcary
‘o that erd, * deternine a3z o awcettor of lav tiv
genine ane er _ct of the ter: ne ospecification: ased.
e P 003 LT 2370 Scee gencrally Cibindic 2 Leoben,
¢ 1t”<;1wr Gen v’ oand Go “srnme'r Corfracts. 26 Cno. Has
oo T cmT {TGT0) L Megers The dolo of tho Comptrotler Lorersd
Vroosverding Foroalay Advectised Governmont bu“vra\t>. 12 Aurie. L.
“ (%) Schmitzer. (hanging Coneants ir 3(vernrrr*
- ceent - Tne Pbld ang Influence of the Tonotca TTer Leners!
‘urtracting Jf icer's Opecratione. 22 Feu. 5.0 0 (15;.5'..3,

6. The Jefense Acquisition Tegy 1ﬂt1 Theroineftee (00, s
orinteld wit: identical rumbering at 32 (.} Ssbtis. AL T,
Suboho Ay pts. T-39 (14700 Until recent]y the requla t on wac
rererred 1o oas the Armed Sevvices Procurcaent ‘equlat1 ’PSUT:
Tra RSPR has, been redesigrnated as Defersie Acguisi tw “eGuUio-
“iun Gy UID O 5C00.35, & Mar.

/. Tne Federal Procurement Pegulation ‘reveinafter Fvoo .

rirted with didenticel nunberirg a2t 41 C.F.R. Subtit. AL Ch. 1,
pto. 1-% 1o =30 (1978). The Tational Aoronsutos and Space
Agiih»istratios has similtar reculations identific2 as the Y- Ry
47 (.0 R Subtit. A, Chy, 18, plta. TE-1 1o =52 1147y, S b
NASA PR s similar in ucope it s ot separateiy dis tuased R
AT

oL Untid recoent the Cory vt Ter eviral oo et
toa anly forus in which g bidder 'oj1d clibair review ot e i
of agewcy orficials in ceardivg controct o Teriin Liodn
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Steel “o.. 316 U.S. 113 (1940). In Scanwell Laborctories, Inc.,
v. Snaffer, 424 F.2d 658 (0.C. Cir. 19700, a federal court first
held that a dicappointed bLidder ha! <tanding to brirg su't
alleging the illeyal award of a Hovernmert contract. Yowever., thc
samnt court has strongly sugeested that the opinicns of the Coonp-
tiraltier Cereral should be accorded great weicht ip (xamirnira such
matters. Wneelabrator Corp. v. thafee, 455 [ 2d 1366 (.0, Cir.

(SRR




CHAPTER il

BID RELPOUSTIVENETS: RCOLFE AN

prveLoprgn T

Fole ir fdvertised Procurer . ont

Anaiysis of the concept of rospunsiveress s e . nCea Ly
an o wnderstanding of the ovjectives of edvertised Lr curcient.,
ints s because the anncouriced ubjoctives ot sdverticed (rocure-
meat provide the foundation uiorn whicn have becen erested fue
vrinciples atilized to detaermine the scceprabiiity of o roncon-
forming bid.

As carly as 1229 the Attorrey wueneral of the United States
i dicated wnat the objectives of advertisec prucurerent were to
Lrevent favoritism and to Lrovide the foverrnwent with the Leno-

1
“its ¢f connetition. “ore recently, the Comptroller “eneral

bas indicated what he views to be the fundamentsl objective.

e

c* advertised procurement by following earlier intarpretations
e stating:

The Courts and Accountina Cfficers of the Govore-
ment have frequently and consistently held that sectic-
3700, Revised Statutes, was designed to oive all per
seny =qual richkt te corpete for Governrent business,
to secure to the Gevernrent the benefits which flow
from competition., to nrevent unjust favoritism by
representatives of the Coverrment in makire nurchases
for ouittic account, and to prevent callu.ion snd frau?
id nyrocuring supplies or letting contrarts.

2oth feueral and state  courts aencerally aqeece witer thc

forencing tatiement.




The objeriive of avoiding favoritizm i, 1chievod by
reauiring contract nqg officialy to adopt “Jeficite specificaticey
voauirements so that bids can boe ancepted yithout further rego-
tiaticns with the individual biiders, The ~contracting official’s
cole vunction then teconrs to determine the Jowesy respontiitie
L ider. 3y rectrictint the discretion of coriracting officiais
in this ran ey inconcistent treoatment ot ddde s o can be aveided.

Tie gnal of competiticen i achieved Ly requiring that advor-

o+
-

boora specd Ticarione apply equaliy *o all orvaapectiye hiodere in
arter *hat a commen standerrd of competitios Lo omactoir A At
creosaie tina this aide in the achicyvemont f f0 7 grpetition
canc v rual osidders sincee ol compele upne noequel fausting |

Eovocoiremont 9f bid recarnsiveras o whiie o not quiranlen-
ine the reclication of the oalys of advertices preooarement, oxi1cts
Te make “he e ygoals capatie of att dament. 2y ol iowing such a
reguicesent o competition s preserves by guaranteeiny that awa:d
i, made on th same basic as that < iicited fraw all L .tentiel
ddirs, while at the same time dozuricg that actual bidders will
Ceoeampreting under the same aordit;nnﬁ.‘

That there should e agreement among federal and state
yjcthari® tes as to the objectives behind advertised procuremrent is
not surprising.  What is perhaps surprising is th: extent to which
a bis iy be rencenforwming and yet acceptahle in federal nrocurc-
ment i G ,ynt of these objectives.

Historical Nevelopment

The nrigins of the concept of bid res- insiveness can te




found in the American system of odvertis. o picoarement, [t guers
neithier its creation nor its deveicrniint t it nrecont for 1o
the tnglish cuonmmon taw. Indeed, troalond hao never ut izt od-
vertioed provurement Lo the extent that wmericon goyernments,
agencies hdve.i [ts eariy devolopmeot T federal piacue. sent
~an be traced to a handful of decicsinu< ty 'no Lttorrey Loooyr, ]

ana roguiations of the varicus federol gacncics required oy

ctatut: tec make certain tvurchases throush advertisiva.

Early Statutues (oveirning Adverticsrg Prozurement
While the early statutes corcerned virvtn adverticed pro-
curement provide the startiag place frow waich to view the devel-
opment 2% the concept of Lid responsnivenes.. they alone provide

Vitile guidance., The ecarlicst federal <tatutes gov roing adver-

(s

Poed procurement oid litrle more than empha.ize o requirenent

o+

hat 1t be utilized in the purchawe of certain consioditien and
Servi.es. They provided Titile delaii regarding what procedures
anoggency had to follow when utilizina advertic<:d iocurenenr
ror, sdrprisingly, did they specirty tnat award haa to te made o
a conforming bid or upon what basis bids should bLe evaluatoed.

Far example, the earliest statute dircoting thet advertising be
toed for purchases by the Navy, Army and Troelsury made no menticn
of what procedures were to be followed in making an award but
simple stated:

fAJ1T] purchase< and contracts for supplies or
services which ave, or may, according to law., he




/
}

made by or under the direction of either

the Secretary of th~ Treasury, the Secrelary

of War, or the Secretary of tho Navy. shal)

be made either by open purchase, or by
previously advertisirg for pruprnsals respenting
Lhe same .

Later statutes enacted to require adverticing in certain
tederal purchases were more explicitl in setting forth the
requirements ar agency was required to follow in making tho.e

10
nurchases. Tnese ctatutes also containecd within them lanquage
which hinted at a requirement that award be nade to a responsive

tidder. They stated that award wculd be made to the Yowest bid,

o

"foclffering to furnish any class of such articles . . . " re-
quested by tike Government. This lanquaae, howover, was removad
in lat2r and more <ignificant legislatior geverring federal par-
thases. This occured in 1361 when Longress cnacted a more far
reaching statute whicn applied to purchases for supi:lics or sor-

vices in all department. of Covernment. A5 tne varliest zta

-

FRA SN

sn advertising, 1t provided no qguidelines and wade no mentio: of
1

any reguirement that awdard he made to a cunforring bid.

Agency Regulations

As a result of the broad statutory Tariguage of these sto-

tutes and their failure to particularize the u-tails which were
to be followed, the procuring agencies 0f the 18005 had wide dis-
cretion in both the manner in which they adverticsed for hids and

in the manner in which they evaluated bids and selected a con-
1o
tractor for award, This fact coupled with the fact that tnere

wa< no forum available in which to contest improper awards and
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until 1863 no forum within which to bring suit against the Govern-
mert for breach of an existing contract H meant that the
requirencnt of bid responsivencss and consequently what wa~ an
acceptable nonconforming bid wus largely the creatior. of depart-
mental regulations. [In addition, upon occasion, the various
agencies would secek opinions of tw. Attorney General regarding
procurerent matters. These opinions brovide some insiaght into

the concent of responsiveness as it existed in federal procurement

of that era.

Examination of Urnited Stater Army requltation: controlling
the purchase of supplies ard services illustrates how at least
one acency dealt with the adverticing requirements of the 1800s.
The Arms's earliest requlation concerning ourchases by advertising
was promulgated in 1825, While limited in detail, it specifically
rontained within it what can be vicwed as 2 general requirement
that tids be upon the same product or service as listed in the
‘nvitation when it stated:

As far as practicable, all supplties and services
required in the operations of the quartermaster's
department, will be procured by centracts. based
upon proposals respecting the same, previously
advertised for. When this course is found
impracticable, or inconvenient to the public
service, those supplies and services will be
obtained by open purchase or aqgreement in the

market.'”

In the requlations of 1857 the requirement of bid respor-
siveness to the invitation ond specifications was indicated by

the requircment that, "Contracts will be made to the lowest res-




ponsible bidder, ard purchases fromw the lowecd hidder who proluces
the oroper article.” By 1867 the Army's Rreugulaticens were far
morc detailed in the requirements they impo<oed gnon nurciaves and
contracts at miiitary posts, but «till the reauirement for bid

21
responsiveness to the iavitation was vaquely tated. The requ-

Tations at that time provided that only bids, "li;n accordance w'th

oy
« <

previous advertisements . . " would be considered for award.
However, the 1867 Regulations, perhaps in recognition that pro-
curing officers had been too strict in rejecting bids that 4id not
fully comply with the invitation, contained within them wha* may
e viewed as the forerunner of the wmincr informalities and irreg-
ularities clauses of the present day procurement requlations.
The regqulation directed that:
Stight informilities on the part of the
bidder, in complyicag strictly with the
terms of the advertiscment, <nould not

necessarily lead to the rejection of the

bid made by him, but the interests of the

Government should he fully considered in

. B
the final award of the contract.<”
By 1381 the Regulations, whiile retaining the exception far
~
slight informalities in the exact form a~ ~bove, lirected that
"Prono-als should be prepared in strict accordance with the
requircments made known in fthe advertisement, or circular of
2N
instructions to bidders . . . "
Early Attorney General Jpinions

White the Army's regulations of 18481 were exniicit in

procedural matters and provided a regulatory bisis for the _oncept
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of responsivonzos in Avmy procurements of tre day, theoy foiled to
snecifically adareses what types of doviations would be counsidarod
materia? and which would have nc effect upon o Lic'c accentabiliny.
in this regard the Atturney Gereral’- - prnions of the prriod nro-
vide a clearer insight dinte the deqree of conformity required
vefore a bid could quaiify for award. These opinions are alqo
us2tul n that they display how succeeding Attornzys uencvral -
drossec the issue i different fashions untii by the end of th:
century @ general appruach appears to have been develaped.,

3ased upen nis authority to give his advice and alinion

or auesticns of law, the Attorney General would., wher requesied

¢ the agercros . render opinions o 1ssues o7 id responsive.ess

et

en carly gpinicr the Attorncy General clearly took the position

that ~r awsrd on a basic cther than that adverticed was inpermis-
Sibie, Lii vasperse to an inquiry from the Secretarvy ¢f the Navy

es to waetner an award couid he made to 3 low pidder where the time
of delivery was to be longer than that specifiad in the
cAvertisement, tne Atltorney General irndicated that such a:: award
would be unlawful. In so dninu he stated:

The obvious purpose of the act in question
was to invite competition in the proposals; and it,
trerefore, reguires that the advertisement emanating
Trom the department shall particularize everything
that may essentially affect the contract. That the
time of delivery may be, in a contract of this de-
wcription, a material element, the circumstances
connected with this case clearly evince. Non
constat, if the time had becn extended, as now
proposed, on the face of the advertisemont,
that other and lower offers than were receijved
mignt not have been male. 1t may well he that
a manufacturer may not be in a condition to deliver




at one time, and yet bLe fully capable aof doing
se at another; and that, whilst he would te
restrained by this inatility from competing
for a contract within the time limited by the
proposals, he might have successfully done so
had the extendad time heen advertised,?

In a subsequent decision, o difterent Attorney ueneral
appeared to wmodily this pesition. Tnere he arnounced that to
deny award to a low hidder simply Liecause he offered to completien
the contract five days beyond that <pecified in the invitation
would, '{oic an a. urd construction of a statute, the chief obj:ct
0f which {5 to enciie the Goverument to pircha.e at the iowest
price . . . sacrificing the spirit of th ft:tute.“. In seo
hotdirj the Attorney General ecsentiilly statved that §if the
requivesent from which the bid deviated we. unly in the invitlation
anl we. nut vstablished by statute then it was immaterial ani tne
bid should be accepted.

Tet years later, in 1877, the concepl that orly a require-
ment established by statute was material was overturned in one of
t.e Attorney General's most restrictive opinions.j In the opir-
ion the Attorney General held that if the invitatior established
a requirement and specified that no bid would be considered that
railed to meet the requivement then any bid deviating from thet
reguirement had to be rejented. Indicating that he was aware
that his predecessors had taken a different approach, the Attorney
General Ltated that when the law requires advertising for con-

tracts und award to the lowest bidder, "{ilt must be construcd

0 rean that the lewest responsibie bidder, who conforms to the




torms nresciribed in the - ircular

Finally, by the crd of the _entury 2 tost appeared g be
estabiishid, It fell betwern tne eotromely 15056 g, nroach that
held that o devietion was matoricd only if i4 viondlated a re uiro-
iant cstaliished by statute ani the sty ot et that made any
devistion from the instructiore dr tae invitatian material., ot
instead aypcared to measure Lhe acceptarility of 4 roac-nforming
olu upan the besis of whether the doviation affected ti¢ cost of
the work. In findirg the offer of a comilerian date tive months
in excess of that specified in the invitation a4 material devia-
tion the Attorney General annourced the test i the follcowing
terns:

The fairness of contracts upon advertiseent,
pecifications, and competiticn roquires that 1)

SpF
bidders shall, as to all matrers uf coinseqgu:rca,
those whirh affect the cost ot the work arnd the

amount of expenditure require Lo bLe ut ot oan

periorsning it, be subject substantiaily t9 the

same terms and cenditions, '

Trao test of materiality, thervedforn, focused upon ghethor
the deviation permitted the bidder a competitive advantage cver
other badders by permitting bim to bhid on a Je s expensive tisin.
“ince the oninion found the deviationn material based oun this test
iv s not cortain waother the Attoraey General would have {ound
the bid acceptable had he not felt that there wa< an impa t
uvon the cast of the work. In ¢ subsequent decision, howcver.

the Nttorney General did indicate that literal compliance

with an invitition was not required to render a bid acceptable.




15

Finding the failure to insert on a tid bond th: dates of the bid
and of the bond to be a weivable defect, the Attorney Geneval em-
phasized that such defects should be waived in order to secure
the advantages of competition which would be lost by ob.crving
all furma]ities.‘ﬁ

Farly “ecisions o7 the State Courts

As it was develoning in federal procurement the concept
of bid responsiveness was also being addressed in decisions of
the varijous state courts as they dealt with problems of conformity
arising under state and municipal advertising statutes. While the
scope of this paper will not permit an in depth examination of
these decisions it is important to consider the approach taken by
the courts in these early opinions from the standpoint of gaining
a perspective on the overall evolution of the conrcept of bid
rasponsiveness.

[n thesa carly decisions the courts clearly embraced a
requirement for bid responsiveness, holding that award cculd only
be made to a bid which complied with the terms of the invita-
tion.Ju The requirement for responsiveness was enforced because
it was felt that any other rule would result in a violation of
the statutory mandate that contracts be let based upon competi-
tive bidding.  Decisions held that an offer which failed to
conform to the invitation's requirements could not be considered
since it constituted a new proposal rather than a bid upon that

36
which was advertised. Such a bid, it was felt, was without




16

competition with others of the same c¢la<s and to consider the hid
would result in award on a basis other than advertised to all

37
possible bidde‘rs.J Finalily, it was stressed that a failure to
conform requircd rejection since it would wear that bidders would

“
3

not be competing uncon the same basis in fair competition.

The state courts, in these early decicions, as had the
Attorney General, reccgnized a distinction betwcer deviations
tnat required rejection and those that did not. The former were
termed substantial variances while the latter were referved to as

e}
mere irregularities.a/ While thi- rule was generally recognized
its application was not always ;1early defined. Two de:isions,
for ¢xample, illustrate what appears to be two different ap-

i
proaches. In the deci~icn of Case V. Trornton, the Hew Jersey

fcurt of Errors and Appeals took one approach. There the bidder
had failed to <ubmit a bid sample as required by the invitation.
In finding the variance substantial, the Court stressed that to
permit one bidder to be relieved from conditions imposed by the
invitation would mean that award would be based upon conditions
not offered to all actual and possible bidders. The fact that
the bid was the onlv bid had no impact upon the Court's finding
that the variance required rejection as it stated:
Ner 1s the reason for enforcing this rule

any the weaker because MchGovern remained the only

hidder after the exclusion of the Barker Asphalt

Pavirg Company. The ground for enforcing the rule

is because no other persons were invited to bid upon

the terms which the contract was awarded to McGovern.

The presence of the condition may have deterred

others from bidding, who would have had they known
that these conditions would be waived.H!l

b,




In measuring the extent of acceptahility the Court thu. focused
upon the conditions in the invitation and whether waiver would
result in a contract not offered to all potential hiddors.,

In Pascoe v. gg[lymj? on the other hand, the Supreme Court
of Michigan took a different approach. It found that the offer of
a delivery date 15 days bLeyond that required in the Snvitation did
not constitute a substantial variation. In so holding it focused
upon the fact that there was no evidence that would indicate that
the deviation permitted the bidder to bid a lower price than the
next higher bid. Thus, the Court, rather than examiniiiag the
requirement to determine if it may have been sufficient to deter
cotential bidders from bidding, focused upor the impact of the
deviation upon competition bctween actual bidders to determine if
the variance was substantial.

As Chapter II1 of this paper will illustrate these two
approaches to measuring the materiality of deviations continue

to exnist today.

Farly Comptroller Ceneral Decisions
The role of the Attorney General in addressing issues of
bid responsiveness in federa! procurement gradually diminished
subsequent to the creation of the fGeneral Accounting Office in
4
192]." Through its powers to take exception to accounts of dis-

iy iy

bursing officers and hold them responsible for unlawful payments,

to render advance decisions concerning the propriety of such pay-
N [P
ments, ard to settle all aovernmental claims and accounts,




the General Accounting Office, pre-ided over by the Comptroller
General, has gradually assumec¢ a prinary role in determining
57
uestions of bid ucccptabi1ity.’ tstablyr hed 4o fulfill the
role of Congress's chief “"watcndog" Gier tne disbursement and
o

application of publ.c funds,‘ tne General Accounting Offize,
almest from its dinception nas been far more active in the area of
bid respunsiveness than the fAttorney fGoeneral ever wao., M-oreovor,
consistent with that role, the Comptroller has not only i1dvised

governmental agencies when tney might accept a nonconferming bid,

but also notified them when they are required to consider such 2

51

tid for award. Thus, in federal procurcment, an accentable
rerconforming bid is ot necessarily synonymous witn v at would
initially be considered acceptable by the procuring agency.,

Over the years the Comntroller has developed a highly cem-
tlex sy tem >f rulzs Lo be gtilired in mweasuricg the materiolity
of deviagtiors Troi Srvitation roquirements This sSystom bas
ryatved and continwes te evoive te this davs.  While subsequent
sections of tnis paver will ddrec. the intricacies and evolution
of these rules within cach major area of bid responsiverr o, ar
awarenac<, of early developments is essential to provide a frame-
work upon which to buvild subcequent analvsis,

White presently the majoritv of the Comptroiler s duci-
siuns regarding respons veness arise out of protests of agency

1
actions ty disappoirted bidders the Comptroller's iritial
decisions resulted fron administrative reviev of agency decisions

not to male an award to 3 Taw bid, Ivv these early apinions the
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Comptroller c¢videnced a concern that the Government realize the
benefits of the lowest bid whenever possible.  The focu. was not
upsn whether tae leviation disgualified the bid frewm co-widera-
tion but uson whother the deviation justified the agency's action
in not considering it for award. While the Comnptroller indiceted
that an agency might reject low bids for failing to ¢ rform to
specified quality requiroments,} where it wae felt that the
specifications were overdrawn, ecxceeding the Government's arctual
reeds, the agsncy was advised that the low bid should be o .repted
Gl
in spiie 3f its nanconformity. l Similarly, when it was felt that
the deviation had no impact upon a tidder s commitment to per-
form ir accordance with the specification requirements listed in
the inv taticn the agency was advised that the deviation was an
¢

infnrmality.HV In such a case it was sire.sed that the interests
of tt- Government required that the bid not be rejccted.‘r

During the 1930's, almost imperceptibly, the Comptroller
began to alter his apprnach and a test of materiality began to
emerar . A distinction was drawn between deviations which went to
the substance of the bid and those which affected simply its

L7

frirm. Decision= re<culting in a finding of nonrespnis;iveness
generally involved deviations from sprcification requirements and
those resulting from a bidder's imposition of a condition d. signed
to 1Tirit his Tiability to the Govornment. Where the deviation
na-J an impact upon specification requirements it was held that it
affected the substance of the bid and award was impermissible

%8
syr. 1f the item nffered met the actual needs of the agency.




Whore the vidder yapocsed v cond ition, ot alveady contained

the i vitation, vejectics v pocarmuendrd woore tne conditicon had
an impact uapon cortract price or would 1Timit the contracunr's

Tiability to the Gavernrmenar Deohoth gituations involv.ong
deviaticens from specificaetina, wod onditioned hide, the Cori-

troli.r emphasized the fact that ory visgltant contract would not
Al

Be the Came as that offered to a1 4Hiddere.,

drnere tne deviation neither nad an imnact upon speci® c:

Ty -

ticrn reguirements ror imposed a condition that would either [{unit

the Lidder's Tiability or affect the price of ary subsequent crn-
tract, the Comptroller found the deviation immaterial. iinlike

Jecisions inv.,lvirg specification requirement and conditioned

Lids, which did not specifically addicss why a deviation went to

the suabstarce of a bid, decisions in this area identificd charac-
teristics which had to be impacted by tne deviation before it

|9

would te considered wmaterial., In a 1935 decision, for examp.e,

the Comptroller stressed that an agency should net reject 2 hid

simply hecause of a feilure to furnish something that was required
ply g q

Lut tid not in any way affect the price or quality of the equip-

Y
0

at to be furnisied. fubsequent decicions emphasized that if
the deviation did not go tc the substance of the bid by affecting
price, the quantity of items to be procured, the quality of these
ttems, the character of the work to Le perforiid or any torms and
¢conditions of performance, then the deviatinn was immaterial and

()
the nid should not he rejected.




b

remoe
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c¢

ve

N
)

In o 19470 Jfcezision the Campty dler tool an dinterosting

ich, Whal. holding that it win qmwporriiatinle to accrpl @

nteininag o condition imbosed Sy the bLidder he dndicated *hat

cward coutl be made if after Lic onoping the hidd v aqgrecd to

the conditinn from his tid and accent auv award on tie beois
[
was adverticed, For ten veavs this decision permitieu

agencies to make avards to low hids containir? material “eviationg

as larg as the bidder aareed to conforin after bid upening. Ip

TaEN

however, in what can be termed 3 lan~wark decision the fLomp-

frollor overturned nis nrier rulina permict.ons the corrcotion oy

T

df

ione aftey bid coening. At the same o he clearly

Snnagrced une sinanlar tect to measure the materiality of 317
Foayiaticrs . dinciuding ttouse resultinn fromoa failure t, ret
stneciticrtive roeqyivromaade st aonditioned bide In finding that
an awrcd wos deprover beoause o Bidowas e ditioned unon the oy
o acvernment furnisnod nroparty, tork escenoinan to the <ot i
catinn requircraents, ard “oilad ra ocomply with delivery roqgquire-
ments, the Lcoantroiler stressed that Lthe deviations went to the
sapstaere of the i drnee they affe:ted the price, quality and
(I
puantite o0 the v Yo o ffered. This lLasic test of price,
jutt ot ar T aantiooy <till followed by the Comptroller. 1t has.
Postoyer, b entif oo b sapnlemented by additional tests of

pa e
PfF oA
!

to Toovwrr Vo0 the rule 0 that a4 deviation ¢ material
Yooy t i teivial effect unon price, yuality, ocuan-
arotoe gty oo 0t the dinvitation. Sutsequent




discussion will con-ider these modificsiiore ir gve ter detail.

Current Statutory and “ocaulatery {uidelines
Statutes
Since the late 1080, thrye 142 exiLter & clear Jeqgislative

mandate that award under adverticed oracurencnt o macde to a coo-

5

forming bid. This occurved with the ricsace o7 the frmed “erv-
ices Prc urement Act of 1647 and the Federal Pronerty and

Administrrative Services Act of 1949, Eotn of these acte <or

tain within them Tanquaace which can be interureted as oroviding
a statutory basis for a requirement of bid respaonsiverc.,. The
Armed Services Procurcment Act, for erx:mple. prnovided that:

{b) A1l bids shall be publicly .uvened at
the time and place stated in the advertisement.
Award snall be maac with reasonable uromptness by
written notice to that responsible bidder whose
bid, conforming to the invitation for bids, will

be most advantageous fo the Governmert. nrice and
other factors considerec s

Read literally this provision would clearly irdicate that
any bid ronconforming in the siightest respoct would have tao be
recjected as nonresponsive. The legislative history cf the fct,
however, provides no indization that it wa- designed Lo cuange
prior practices of Government officials ard the Comptrolier Gen-
eral in waiving immaterial deviations in nonconforminqg hids./

RPelying upon this fact the Comptroller has taken the position

that it tes no impact upon the policy and decisions of his office
7.

develoned prior to its enactment. Conseqguently, the existing

ctatutes. and tneir reauirement that award be made to bLids con-




forming to the invitation, heve had n. impact unon the develorant
of the conceut of respon- iveress within the Legeral Accounting
Office.
@egulations

toth of the major procurerent regulaticny contain prov.-
sions concerning the issue of btid responcivernans. 1 addre ~ing

the subject in general terms they provide:

Eocompiy
in all material respects with the dinvitation for
hids so that, both a< %to the method and timelinoes
of surmission and as to the substance of any
resulting contract, all hidders may stand or an
cqual footing and the integrity of the formal
advertising system may be mairtained.

70 be consideved for.award, a bid mus
i

Elsewhere these rogulations provide for the reicction of indivi-
dual bids. In <o doing FPR states:

(a) Any bid which fails to conform to the essential
requirements of the invitation for bids., su~cr as
specifications. delivery schedule, or g oriics,ible
alternatives theretc. shall bte rejectew as nonrestions’yna,

{(b) OCrdinarily, a bid shall bc rejected where the
bidder imposes conditions which would modify requirc-
nments ot the invitation for hids or Timit his 1iakil i,
to the Goverrnment so as to give nim an 2dvantage
over other bidders. '’

From the standpcint of mea,uring the acceptability of non-
conforming hids the most <ignificant secticn of the requlations
is that entitled "Minor lIlrregulerities or Irformalities in :ids”.

This phrase has traditionally been utilized to identify the

ar.ceptable nonconforming bid in both the regulations and in

7
decision of the Comptroller. DAR 2-8405 and TPR 1-2.407, with
minor exceptions, contain similar language in defining a »iner

irregularity or informality. DAP defines a minor irformalit, in




the following terms:

A minor informality or “rregularity, 1 one which
is merely a matter of fo'~ or is -eme immaterial
variation from the «xart renulioement, of the
invitation for bids, having »c ef*tect ¢r voerel,

a trivial or negligible effect or nrice, quali*,,
gquantity, or delivery of the supplics or uerfourm
ance of the services being procured. and the
correction or waiver of which would rot ffect

the relative, standing, or be Ctherwise prejudicial
to bidders.

The provisions of the regulations laracly refl- ot the teste
2stablisaed by the Comptroller. A« the Comatrcller ha. rodifie:

hic rules, the regulations have gererally teen altered tn reflect

“hose modifications. For ecavple, initially the rule of -ric:.
cuality and quantity was a*soidte. Any doviation having ary im-
nnct on these cnaracterictics was rmaverial. The Srmeg Tervices

Procuremert Pegulation wticn pro.eeded the PAR -~eflectic Lh):f'
Subsequentiy, trc Comotroller indicat-d that deviations haying
arly a trivial etfect o, tiese threoe characteristics woula .ot
re<git o in nonrbsponsiveness.7“ The present vcqulation reflects
thiv tositien. For thic reason, and because the regulations are
general 'n <zope, the opinions of the Comptroller take on added
signifi.arce in cdetermining the materiaiity of deviations from

irvit:tion requirements.
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E7. Pub. L. lo. 20-113, 62 Stat. 21 (codified at 10 (.S
e 202, 2301-2314. 381, 23€3 (1976)).
6€. Pub. L. !lo. €1-152, 63 Stat. 377 (fodified at 40 .S, C.
471-475, 481, 482, 424-492, 751-758; 41 U.S.C. o5, 251-25%3,
257-260; 50 U.S.C. App. +~ 1622, 164] (1976)).

€9. Armed Services Procurement Act of 1947, Pub. L. o,
£0-413 » 3(L),.62 Stat. 21. The present provision is substartial-
1y the same and anpears at 10 U.S.C. # 2305(c)(1976). The applica-
ble provision of the Federal Procurement fict of 1949 ic identical.
Pub. L. No, £81-152 ¢ 303(bj}, 63 Stat. 377. It remains unaltered.
41 U.S.C. - 253(b)(197¢).

73. Both the debates and the committee reports 2re devoid
¢t any indication that this nrovisicn was desiancd to alter nact

practices., 93 Cona. Rec. 2320 (1247); S. Rep. Ye. 271, 0th Coro
st Sess. (1947); H, Rep. Nu. 109, 80th Cona.

L)

, Tet Sess, 1o (17247).
71. 31 Comp. Gen. 26, 23 {1951).
72. OAR 2-301(a); FPR 1-2.404-2,
73. FPR 1-2,404-2. The DAR provision is similay. DAR2 2-£Q4,2

74, BE.g., ASPR 2-404 {March 1, 1952 ed.

~

75, E.g., 53 Comp. Gen. 231 (1973);

i
Mills Manufactur1nu Corp., Comp. Gen. Dec. B
430 (1977).

51 Comn. Gen. £2 (1971):
-188¢72, 77-1 {PL ¢

7€. DAR 2-405,

77. E.g., 30 Comp. Gen. 179 (195C).

78. ASPP 2-404 (March 1, 1952 ed.).

79. 34 Comp. Gen. 521 (1955)(negligible impact on cost);
Comp. Gen. Dec. B-166333, April 23, 19€9, Unpub. (reccrmending

ASPR modification to permit acceptance of bids containing deyia-
tions having only 3 trivial impact upon quality and quantity).




CHAPTER TWO
PRINCIPLES UTTLLISED TO LETERMINY ACCUPTABTLITY

henerally

Having bkriefly excevined the historical backarnund and
fundamental basis for v requirement of bid recponsiveneres,
the tolicwing sections of this paper wiil address in rreator
desth the distinction fetween the acceptabic and unacceptanle
noncontorping bid.  While the goal will be to define that
distin_tion as it exists in federal procuremncrt, in grder to
further 11lustrate concepts aud principles it has been found
necessory to utilize state court decisivns. Their use i«
necessitated buth by the fact tnat the Comptr-oller General's
2pinions concerning responsiveness lack extended discussinn
ef the principles underlying determinationt of ccceptability
ari Lecause the Comptroller does not observe certain principles
tnet form the basis for decision in iupy state courts.

cxamination of the various fewisions concerning respon-
“daraess reveals that three acneral principles form the
Poadation for a1l deterwinations of the dcceptability of
teacontorming bids.  While in this chapter each of these
three principles will be addressed separately, it will
e ite dpparent that often in actual practice they become
interrelated.  Briefly, these principles may be summarized
av tollows: (1) FPreservation of the inteqrity of the

cormpetitive bidding system requires that @ nonresponsive pid
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not be corrvected or walved 1o uvrder that the Lid way be

considered for award but instead the Lid n

gt be rejected,

(2)  Any bid deviaetiay from the requircernents of the invitaticon
in such a fashion that the bidder may obtein a competitive
advantage over other actual Lidders must be rejected as
nonresponsives and (3) A noncocforming bid may be considered
tor award wheve, in spite uf the deviation, the bidder, upon
dcceptance, would be obligated tu perform in accordance with
the demanas of the invitatiun.

These three principles can be termed integrity, actual
mrejudice and obligation.  As subsequent pages of this pener
wi ! illustrate, the principles of actual prejudice and
chiication generally provide the foundalion upon which the
tests of materiality have “een based in fedev.l procurement.
tn the other hand, the principlie of inteqrity appears not to
woa basis apon which to measure resporsiveness,but rathor 2
ceat Lo be o achieved by fullowing the tests of rosponsiveness

that do exigt.
Inteyrity of the Competitive bidding lystem

ne primary stated objective in following a requirerent
of hid responsiveness s to maintain the inteqrity of the
competitive cidding systew. Invariably when dealing with
tiatters involving bidlresponsivonPSS, the Comptroller Geneorel
eripnasizes this fact. Consistently it is stressed that it is

intinitely more dir the public interest to maintain the inteority
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of the competitive hidding system thay to ohtain a pecuniary
adventage in the particular case by an award lo a nanresponsive

bid. Just as consistently, however, the Tompuroller fails

to define what is meant by "irtearity” or why certain tynpes
pf deviations would dimpinge upon intecrily ard athers not.
Various state courts, however, -cem to describe in
learer terms the concept of inteqgiaty. The definition tne,
woprar to provide mavy be utilized throughout the resieivder
of this Adisrussion since arguably the mraning - f the word
~hould have no variation simply becouse the systems of
acdvertised procurement exist in diverse jurisdictions.
tasically, these decision: appear to cquate inteqrity with o
cansictent following of the goals of advertised procurement
arnd o lack of erosion in the fundamental structure of the
crpotitive bidding system., Rather than focusing upon
“hother the rules of responsiveness have been ob.erved in
dotermining whether inteagrity is maintained, the focus
apreers to be upon whether the rules of recsponsiveness bheing
f 1lowed serve to insure absolutely that the obiectiven of
cdvertised procurement are being fulfilled. IThe following
otrtecent of the Supreme Court of Minnesota aptly illustrates
the faregoing:
Since they ere based upon public economy and are of
qreat importance to the taxpayers, laws requiring

competitive bidding as a condition precedent to the
letting of public contracts ought not to be frittered

away by exceptions, but on the contrary, should receive
a construction always which will fully, fairly, and
reasonably cffectuate and advance their true intent and
purpose and which will avoid the 1ikelihood of their
being circumvented, evaded, or defeated.’




Therefore, under this concept «f inteqrity the fact
that a waiver of the requirements of bid responsivenens
would not be harmful in the particular 1rnstance is an in-
sufficient basis to justify acceptance, since ultimately
ergsion of the system of wdvertised procurement would vesult,
Teading to uncertainly in subseauent procurements,

“arlier in this paper the goals of ydvertioed procurement
were discussed, It was indicated that hid responsivenecss
cerved to contribute to the attsinment of those goals.
However, if the rules of bid respor.iveness being followed
are such that attainment of those aoals is potentially
inhibited . then arguably true integrity under the foregoing
definition cannct be maintained. Morcover, where the rules
vf bid raosponsiveness are constantly fluctuating and are
applied unevenly erusion of the system is assured. In liqght
of these comments and prior to proceeding with a study of
the principles utilized in determining bid responsiveness, it
is helpful to consider the fcllowing apparently contradictory
staterient of the Comptroller:

The basis for the strict rules qoverning bid responsivercss
is grounded in the need to protect the integrity of the
competitive bidding system by assuring that all bidders
compete on an equal footing. . . . In most cases, of
course, the inteqrity of the system can bhe preserved

only by strict application of the responsiveness rules.
However, in cases where it appearced that acceptance of

a deviating bid would result in a contract which would
catisfy the fiovernment's actual needs and would not

prejudice any other bidder, we permitted acceptance of
the bid notwithstanding that the bid was technically

nonresponsive . . . since the integrity of the competitive

cystem was not adversely affected thereby.”




Froi this statement it would appear thet the Comptroller's

concent of integrity focuses,ret upon observing the ryles of

responsiveness,but rather with incuring that thn SN n Mt
its actual necds while at the <anme time no actud. “dder e
prejudiced.  As such, therefore, the “umpt oller's concent

of "integrity” differs markedl, fraon the definition provided

Ly the state courts,

n

Absuiute Integrity and the "Hirvor feages o~ on

[

Principle s lained

' '

If ore’y definition of "inteygrity" focu.on upon
whetrer the ccals of advertised procurenent are vealized in
cact procurement then it follows that only deviatione v 1or -

{

have ab olutely no potential for impinging upon these goals
sre dnraterial.  Following this appri:ch a standard ic
coplied that s strict to the extent that in order for 4 bLid
to be deered responsive it must virtually mirror the invitation.
For the sare of simpiicity, thorefore, this test can be

terned the "mivror imayge" test. In both discussing and
1lustrating the application of this test it is necessary to
utilize largely state court decicions since the test appears
rot to have been folloved strictiy by the Comptroller.

Recogynizing that since its inception the basic objeitives
of 2dvertises procurement have been to insure that the

Grvernment OoLtain the benetvits of competition from all who

wre tesirous ¢f rendering services or furnishing supplies to




it and to guarvantee the equol treatment o without favorition,

' i

of those who chose "o do tusiness with the Coave rnment

decisions following this test find ary deyiation material
winich might potentislly dnpede upon any of these qgouals.
TMlustrative of thiw approach i< the following statement of
the Supreme Lourt of MNew lersey:

Essentially this distinction between cor -

ditions that may or may not be waived stems from

a recognition that there arce certain requirenments
ofteir incorporated in bidding specifications which by
thcwx nature may be rc]1n0u1§h(d without therc
being any pos- ible fru<tra[|o~ nf Yho policier
uu?er1l1n< ompet1t1vo biddirg. Ir suarp contrast,
J'V(rt1Sej conditions whese waiver i~ capeble of
tecoming a vehicle for corruption or favoriti,m,

er capable of encouraging improvidence ur eAtrava-
arnce, oy dikely to affect the amount of any hid

or to infiuence any potential bitder ‘o refrain
from bidding, or which are capable of affecting

the ability of the contracting unit Lo make bid
tomparisons, are the Find nof conditions whici may
qet o ounder any circumstances be waived.

Decisions following the mivror inage test meanure the
ceviation's materiality bath in on absclute <ense and in a
selative sense.  Measuring it absolutely the focus i< upon
whetrior the deviation altered the common standarda of competition
by resutiing in an award in a class not solicited from al!
protential uiddors.’ Consequently, ra-t of the mirvor image
test as 1t is applied is to focus upan whether the presence
0ot the condition might have deterred prospective bidders
from bidding who might bhave bid had they heen aware that the
condition would be waived. ff <o, then it is believed that

hoth the petential bidder and the Government may have been

prejudiced. ihe former by not Leing able to participate in
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the procurement and the latter by not realizivg the potential
for obtaining a more favorable pri-e by readverticing unogr
the basis of the requirements as modifind, "his anrect f
the mirror image te<t can be referved ta as potential
prejudice since 1t foouses upon the potential barm o the
competitive bidding 5, ,stem caused by accepting a deviatinng
bid ard the potential prejudice to pro.pe tive bLidders and
the Government by making an award on 2 basic nther than
advertised.

Only through insuring that there i+, no potential
arejudice will it be absolutely rertain that advertise
procuremerts goals of obtaining the most favorable price “or
tne Government and providina all who might desire to compete
ati opportunity to compete are observed., Applyinag the potential
sreijudice test there is no emphasis placed rpon the impact
the deviation might have had upon the price, quality or
aquantity of the item being procured. Fkather, the focus is
upon the requirement itself Tisted in the invitation. If
‘he requirvemest may have been sufficient to deter procspective
hidders frowm bidding then any deviation from i* is material.

The second a<pect of the mirror image test is a mare
relative test. It focuses upon the manner in which the bid
deviates from the requirement and whether by being able to
Lid in the manner in which he did the bidder was able to

uf.tain a competitive advantage prejudicial te the rights of

actual bidders. If the deviation is such that it permitted
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the bidder to estimate by Lic on o banin difforent fro
that of his aclual comjpetitors then the deviat o g con.iderod
material.. The fouvus applying this aspect of the micror

imige test is upon the deviation rathey than the requirement

in the invitation. ‘UMherce the deviation an be viewed a.
atfecting any tangible aualily cuch as the price of the iter
being furnished, thereby potentialiy oroviding the bLidler o
conmretitive advantage by being able to cestimate his bad anon

v ohasis different from that of his competitur.. tren the
Jeviation is material., Since it focuses wpon peejudice Lo

cvtnal bidders i can be termed actusl predudioe.

T~

Application of the Potential Prejudic- Pyl

Recognition of deci~iuns applying the wirror imane
fest o is uften difficult tecadse of the propennitv to apnly
“he actuarl prejudice test as an initial test of materiality
pricy to utilizing the potential prejudice ruie.  In many
decisions it s only when the test of actual prejudice fails
to result in a finding of materiality that discussion is
directed to whether the requivemant being waived may have
deterred prospective bidders from bidding. fonsequently,
taeoonly clue to determining whother a decision was decided
concastent o th the wirror image tesi i+ the fact that the
decionon was vresolved on the basis of potential prejudice.

Many deci-dons conceraing bid responciveness by the

Wttorney General oand several state courts appear to haye




been resolved on the basic of potential proejudice. In
addition.some decisions of the Comptrollier General appear to
apply this test but it has been appliecd dncon,ictently with
emphesis appearing to be placed on actual prejudice alone.

Sancern for assuring full compelition by pormittiing
ait pruspective biddere to compete wa. cvident in some
Attorney General opinions of the 19th century. It will be
rocalied that early in the century Lae Attoruey Geneoral
“tressed that to modify the terms of a contract from troce
advertised would result in a contract without the benfits of
campetition from both actual and potential bidders. w Later
in the century the Attorney General firmly stated, "It i- a
mowtery to oinvite proposals of a certain sort, and then to
reject them for proposals of a different sort, which were
uninvited, and the possible acceptance of which couid no-
have been gunerally anticipataed,”

The courts of Hew Jersey nave consistently followed a
clrict test whicn measures the materiality of deviations
fath by an actual prejudice and a potential prejudice test.

The 190 decision of Case v. Trenton, already considered,

N

set tne trend for the strictness of the state's rules of
responciveness. It will be recalled that in that decision

in findinag the deviation material the Court pointed both to

the fact that the deviation had resulted in unequal competition
and that others might have bid had they been aware that the

conditions in the invitation would be waived. A subsequent




lower court decision indicated that in deteriining whether g
defect impacted adversely competitive bidding two factore
had to be examined: (1) whether tue roquirement being
wiived prevented anyone from bidding; and (”) whether 11
those who Jdid Lid did so upon an equal foclting. I The lew
Jersey Supreme Court's more recent decision in Hillside ..
Sfcrqin!: clearly illustrates stric: apnlication of a
notential prejudice test and points out that -cncern foro *he
integrity of competitive bidding is the hasis benind a2pplying
suct a strict standard. Holding that a bidder's failure *o
utmit oA required certified check with his bid as security
rendered the bid nenresponsive, the Court focused upor the
1ot that the presence ¢f the condition may have deterred
potentjal bidders from bidding who may have bid had tney
known that the condition might have beren waived. The Court®
concluded by stating:

fxanination of all of the authorities to which

reference has been made has led us to the conclu.iern
that the efficacy of our competitive bidding statute

depends upon 1ts rigorous enforcement. Approval of a
relaxation even to the extent sought in this instance
would make necessary an evaluation in future cases

of sensitive, subtle and subjective criteria, and

such a practice dces not harmonize with the underlying
objective of the legislature. Accordingly, we hold
that the defendant’s nonconforming bid was not subjoct
to acceptance by the township.:

Subscegquent decisions of the courts of MNew Jersey have
indicated thet a requirement is material and may not be
waived when potential bidders may have been discouraged from

iddaing due to its dinsertion in the invitation, even in
q




spite of the fact that actual bidders would not have bheen
prejudiced by an award 1o a deviatiny bid.. The test in
the<e decisions to measure mateviality, therofore, was more
thar actual prejudice but rather whether award to the deviating
Yid would have resulted in an award on a standard different
troi- that adverti.ed and therefore resultinag in an award
without competition from all who ma. -ave participated had
it teen generally known the requirement would be waived.
While theoretically any requivement may be adequate to
deter potential bidders, nevertheless, Court's applying the
potential prejudice test have found certain deviations
immaterial.  Recognizing that acnieving the goal of economy
in public contracting might be unnecescarily trustrated by
too strict an application of the rules of responciveness,
some decisiuns have permitited the waiver of what are termed
technical omissions in the form of the bid,.. apparently in
the helief that in <o doing there would be no possible
trustration of the policies underlying competitive biddina,
Por example, in one Liew Jersey decision the submission of a
Fid bond rather than o required cevrtificd check was found to
be an immaterial deficiency <ince it was felt that no one
was nrevented from bidding and all those who did bid competeld
upon an equal footing. | In a Minnesota decision a condition
i a bid that the Governmeunt remove competition from a
arivately owned utility company was deemed a minor irreaularity

rcause the franchise was about to expire and the fact was
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known to all bidders.

It has been necessary to illu.trate the potential
prejudice test through a discussion ot state decisions
primarily because it is difficult to detect its steict
application in decisions by the CTomntroller . Wiile ceyeral
of the Comptroller's decisrons appear to have been recoived
iron the basis that an award to a nenconforming bid wouid
net result in oa contract which was ofiared to all prosprctive
tidders,  other docisions decided contemporaneousiy with
trhece decisions, were decided on a basis nconsistent with
the test of poteatial prejudice. feo sabsequent sections of
this paper will reveal if any principie is consistently
applied by the Comptroller in waking decisions of responsiveness
1t i< that of actual prejudice.

A 1430 decision serves both to illustrate the apparent
appltication by the Comptrolier of the potential prejudice
test while at the same time pointing out his application of
strictly an actual prejudice test in other situations. In
the decision the Comptroller held that a bid wes ronresponsive
when it failed to comply with & invitation's requirement
that a water euwcape hofe on a water weter be placed in such
a manner o as to insure acainst tamnering.  Pather than appearing
te measure the materiality of the deviation on the basis of
whether it provided the bhidder with a competitive advantaqe
over other actaal bidder<, the Comptroller seemed to focus

upon a need to ansure competition ond the opportunity for




4%
all prospective bidder- to participate when it wa. otated:

If it be administratively determined that
the needs of the District of Columbia would be

best served by meters so equipped, or, . . . that
such guards are not needed to provide a <ufficient
degree of protection from tampering . . . then the

proper course is to advertise for such meters on

specifications setting forth what is wanted in

sufficient detail so that prospective bidder: may

submit their proposals on an equal footing, or to

accept the lowest responsible bid actually meeting

the specifications heretofore advertised.
However, in an earlier decision the Comptroller had held
that a failure to furnish required descriptive data prior to
“i1d opening did not require rejectiun.‘ In distinguishing
the decisions the Comptroller indicated that the failure to
furnish the data nrior to opening had no impact upon the
price, guantity or quality of the items being procured and
theevef ve the deviation ¢id not go to the substance of the
hid. No mention was made of the fact that the requirement
to furnish descriptive date may have deterred prosnective
bidders from bidding. Morecver, s subsequent discussion

will reveal the price, quality or quantity tes' is a test of

actual prejudice rather than poterntial prejudice.
Actual Prejudice

Principle explained
While actual prejudice has been utilized along with
potential prejudice in making decisions of moteriality it is
discussed separately because it appears as if some court

decisions have follewed this principle snlely., More




A4
importantly from the standpoint of federal procuremernt, it
appears that the Comptroller General has built hic system of
tiid responsiveness largely around ‘ne concept of actual prej-
udice and the related principle of obligetion. For thic reasun,

to illustrate these principles, decisions of the Comptroller

will be utilized to a greater extent than in the previous section.

As apnplied by the Camptroller, the principle of actual
orejudice can be stated as follows: Any bid deviation which
it wairved might result in a competitive advantage for the bidder
submitting the deviating bid, or which if aliowed Lo be corrected
after bid opening would result in a siltuation in whicn the hidder
miakt be given an opportunity to elect to qualify for ward
after ohserving the bids of his competitors, i, a mate. i)
deviation as its acceptance mignt be prejudicial te the rinhts
¢c® cther av.ual bidders.

When applying the test of actual preiudice the potential
for prejudice arises under twe diverse situations. The first
consists of situatinns in which the bidder submits a devialing
.id and the Government c¢lects to occcept the bid in the form
submitted. Whether other bidders might be prejudiced by such
an action depends upon whether or not they were deprivid of
toing able to compete upon + common basis with the noncanforming
bid. - The secend aspect in which the potential for prejudice
precents itself is in those situatio:rs in which a bidder is
cermitted an option to correct his bid deviation after bid

opening to conform with the invitation. Under this <ituation
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the potertial tor prejudice arises because o bidder would
obtain a competitive advantage by being able to elect to
quality for an award after obscrving the bidy of his
competitors. Decisions of the Comptrouller illustrate

application of both of these aspects of actual prejudice.

Actual Prejudice and the Rule of Price,
Quality, YJuantity or UDelivery
With regard to the first aspect of actual prejudice,
the test utilized in federal procurement to measure materiality
has been, as previovusly indicated, to determine whether
deviations from invitation's have more than a trivial etfect
on price, quality, gquantity or delivery of the work recuired
t *the bidder. dIn this regard the Comptroller nas stated
the following:

Jnder an advertised procurement all qualified
bidders must be given an equal oppourtunity to
submit bids which are based upon the same
specifications, and tu have such bids evaluated

on the same basis. To the extent that waiver of
the provisions of aun invitation for bids might
resultl in failure of one or more bidders tc attain
the equal opportunity to compete on a common basis
with other bidders, such provision must be considered
mandatory. . . To this end, the decisions of this
office have consistently held that where deviations
from, or failures to comply with, the provisions of
an invitation do not affect the bid price upon
which a contract would be based or the quantity

or quality of the work required of the bidder in
the event he is awarded a contract, a failure to
enforce such provision will not infringe upon the
rights of other bidders and the failure of a bidder
to cemply with the provision may be considered as

a minor deviation which can be waived and the bid
considered responsive. "




46

The test of price, guality, quaatity, or delivery can

be viewed as following naturally from a test of actuel
srejudice which focuses exclusively upon whether a bidder
obtains o competitive price advantage in submitting & Jeviating
Lid,  This would appear to be true because it is conceivaole
that any deviation aftecting quantity, quality or delijery
woold heyve an dmpdact upon bid price as wel]j'Th: telt that
the price, gquality, quantity, or deltivery test 10 one of
actual «ather than potentiul prejudice 14 aopparent not orly
from what the Comptroller ~totes about 1L, but alsn frun *he
fact tnat it focuses upon the impact 2f the deviciion ratner
thar *he regquirvement 1isted in the invitation tu me.sure
rateriality. By doing wo it is possible to finu 4 doviation
impaterius in spite of the fact that the requircaent tron
which "t deviates is potentially sufficient to Jdeter prospective

ders from bidding. Where., however, the deviation has v
ctpact upon price, or any other quality which might permit a
biader tu obtiin o competitive advanteye over cther bidders
n, attecting by coast, and thus the amount of his bid, then

the Jdoviation i1s considered material .

Actual Prejudice and the Principle of
"Two Dites at the Apple"
Jue ty o general tollowing of cn actual prejudice test
through utilication of the price, quality or quantity test,
the Comptroller nad in the past found certain deviations

imnateris) because 1t was felt that the failure to conform
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had no impact upon any ot these characteristics. Thus,
for example, until 1959 the failure tou furnish a bid bond
Wwas considered to be a minor informality which could be
waived, Under a test which measures waterialiity both by
actual prejudice and potential prejudice sucth a requirement
would be material since regardless of a lack of actual
prejudice, the requirement way have been sufficient to deter
potential bidders from bidding. Sitcee, however, the
Comptreiier followed an actual prejudice test, it was necessary
to vevise a test which wouid enable nim tu tind a deviation
material that did net provide a bidder o coupetitive price
advantage while at the same time remain consictent with the
actual prejudice principle beiny fullowed. Consequently,
the Conptroller devised what 1s generally knowrn s the 'two
bites at the apple" rule.

This rule addresses the second aspect of the actual
prejudice principle ard stands for Lhe concept that a bidder
is not permitted to correct defects in his bid after bid
cpening if it wight have the effect of placing him in a
position of cantroiling his ¢ligibility for an award. It
mdkes material any deviation having the effect ot giving a
bidder an opportunity to conirol his eligibiiity regardless
ot its effect on price, quality, guantity or delivery.
Examination ot the Comptruller's changing view a« to the
materiality of a failure to furnish a reguired bid bund both

illustrates the development of the rule of "two bites at the




apple” and how the concey t of actual e udios by Leor good
to create an area of paterjaiit,,

The early decisions of the oo byt sonepa 1l roo
corning the tfaidure to furnisn a requived tord ond almost
uniformly held that o failure to furnish o brd bond or quarantee
was not a significant vnouah devietion to riquire
an automatic tinding of ronresponsyveness, Ptoae v bd tnat
the failure to provide o bid bond wie g roqulecity whioh
did not require dmmediate rejection of e il but which
coinltd be explained after bid opening and upor proper facts
beowaived by the contracting officer in the event it was in

tie interest of the Government to do so. In announcing the

atienale behind following such a rule the Comptroller stated:

A bid tond i« merely a guarantee that in event
the bid i< accepted the bidder will execute the required
contract and furnish the required performance bond,
but the taijdre to submit such a bid bond does not
affect the legal ohligation that when the bid is
svcepted theve arises o contract binding on the con-
tractor to perform in aconrdance with the rerms ot the
accaonted bid or to pav the lUnited States any Adamage.
resulting trom fa,lure to do so. "

The Couptroller treated the failure to furnish a
hid bond in both Goverswent procurements and Government
property sales in an equal fashion, often citing in each agrea
'
decisions rendered in the other as authority. The pasition
taken wdas that since the failure to furnish a bond had no
effect upon the price of the work to be performed it was an

vh

informality which could be waived. From the decisions it
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apbears  that i1t was felt that <ince the deviation did not
aftect price, yuality, or quantity it way not prejudicial

other bidders te concidrer sych a deviation ifmmoterial.,
e Camptroller indicated that where the faillure to furnion
a id bond was inadvertent due to o bidder's unawarenesns of
the requiremont,"or hecause Lthere was insutficient time to
htain a bond, the deviation was dmraterial and the bid
ccentan e, The only real basis for the rvejootinn of a bid
wbmitted without an adeqguate bid band was if the defect
wa0 due to the bidder's financial inability to qualify for
+

1 Sid bond. In fact., ~« relazed was the rule, that award

was permitted even where the bidder had a cansintent hintiry

cEocabmitting defective bends or not submitting them ot all.
At various times the agencies prevailed upon the
cemptroller in o an effort to have this rule changed. 1In

Tweat the Secretary of the Treasury made one such effort,

In a fetter to the Comptroller he pointed out that a narti-

cutar pidder had consistently failed to accompany his bid with

a bid burd and had, in effect, taken the position that based
upon the “omptroller General's decisions there e<istod

iogal right to disreqgard bid quarontee requircments. The

Cevretary of the Treasury asked if it would be permic il le

to roforw the bidder that any bids he might wmake in the future

without : propey hond would be rejected.  In reaponse, the
smptrotler iodicated that such an action would be imper-

riggihle.
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The net result ot _he cowplroller's rule on bLid
conds, as it existed at that time, was that afrer bid opening
the Contracting Officer was roquivred to make un investigetion
as tu the causes of a bid's failure to provide a proper guarantee.
It investigation showed that the bhidder's omission resulted
trom an oversight or some other excusable cause,s5 opposed to an
inability to obtain a bid bond becau.e of financial status,
award could be made where a bond was Subwitted subsequent to
opening. |
In 38 Comp. Gen. 532 (1959) the Comptroller Genera’
altered his position dramatically, while simultaneously
gnrsuncing the "two bites at the apple” rule. In the case,
the low bidder submitted its bid bond twenty-eight minutes
after bid opening. The invitation clearly indicated that
Lidy without Lid bonds would be rejected as nonresponsive.
As a result, the agency rejected the bid. Relying on the past
gocisions of the Comptroller, the bidavr pretested.  While
finding that under past rules the bid was responsive because
the deviation was minar, the Comptroller annoutnced that he
would from then unward consider the failure to urovide an
a’‘equate bid bord a material deviation rendering a bid non-
responsive. in explaining the reason for the change the
temptroller steted:
We have been advised by representatives of the
Uepartment that in some areas of procurement, the
net effect of this rule has been to make it possible

for "fringe"” operators to decide after opening, when
the bids of more responsible competitors have been




made known whether our not to attempt Ly become eligible
for award. It is stated thal responsible bidders of
experience have no fear in submitting their estimates

as bids, and that surety companies have no relurtance in
guaranteeing such bids. The "fringe” biddcr, »u tne
other hand, may have difficulty in obtaining a Lid¢ bond
unless the surety has some assurance that the amoun' bid
is sufficient to permit the successful execution of tue
centract. This assurance may come frowm the knowledge
made public at the time of bhid opening. Thus, if o fringe"
bidder submits a low bid which is gut of Tine wi‘h those
submittied by more experienced end resuunsible biddeis, he
may be unable to qualify for a Lid Hund. .

It is believed that the effect of the present .rocedure
is to make it pessible for some bidders Lo obtain "two bites
at tihe appie”. This s not only unfair to other bidders but
. contrary to the purpuses f statul.s quverning public
procurement. .o

The net eltect of the fureguing would be detri-
mental to fully responsive and rvesponsihle hidders, a~d
could tend to drive them out of competition in tnosc
areas where the practices described ovccur.

That the change was based upun concern for ctual
preijudice was indicated in a later decision of the Comptreller. In
‘iiis decision it was stated that a requirement for a bid
tend should be strictly enforced unless it cleariy appedared
that a waiver of ithe provisions in favor of one bidder scould
rct be prejudicial to the riaghts of other hLidders,

Relative Actuel Prejudice

Tte fact that the Compt:oller General has tended tu
tovor a teot of actual.as opposed to potential prejudice,.is
also apparent in teveral trends and decisions of the recert
past. While tne tinal chapter will address many aroos in
greater detail, it is perhaps helptul to consider some of
these trends as o whole, tor not only do they serve to
demonstrate a propensity to make decisions upon the basis of

actual prejudice, but they also serve to point oul that in




many situations the Cemptroller hay tailed to follow his own
announced test of price, quality, quaintity and delivery.
Rather than [{ollow this test, which is more absolute g
easuring actual prejudice, the Comptroller appedrs in some
decisions to be following a mure relative Lesl, cxdnining
whothor the deviation had a significant iwpact u,oun the
rolative standing of the bidders. Whether these trende
represent an overall shift in focus or are limited to theiy
toct patterns cannot be determined, but clearly such a
vedjative test of actual prejudice has broedenes Lhe range of
acceptability in certain areas.

On some occasions, when a1l bids haeve becen nonresponsive
in the same vespect, the Comptroller has permitted the
agency to accept a lTow nonconforming bid in spite ¢f the
tact that the deviation might have affected the price of the
Hid.  For example, in one decision the Comptrcller found a
bid acceptable whnere a bidder had represented that his
prices were based on the rent free use of Governient property,
but failed to conform with the invitation's requirements
*hat in such cases the bidder furnish evidence at the time
of tid openinyg that 7t had the right te use such property.
Tne tecision was based upon the tacts that if the rental for
*he use of the tacilities was added to his bid the bidder
would still have been low by morve than $1,000,000, and that
411 vther bids had been equally nonresponsive in failing to

cenoorm with the invitation's Government furnisheu property




requirements., Under the circumstances, it wae telt that
since none of the other bidders would have been prejudiced

by acceptance of the bid, the low bLidder could receive the
award, In another decision, the Comptroller found a bid

acces table even though it tailed to cnmply with the ipyitation's
delivery requirements since all other bhid, failed to comuly

in t. e sare respect., the Comptroller advivsed the angency

that ander the ~ircumstances it could wabe 3xava Lo the 1ost
cuvantageous bid since none ot toe otte o o dder' s would b
yiruejuaiced by acceptance. In these decisions the Compiroller,
inoeffect, found the bids acceptable while at the sa o time
admitting that the deviations were material, In neither

case did there appear to he any concern that the lovernnent
may have deprived itself of the opportunity to obtain adai-
ticnel competition by not resoliciting bids on the basis

whi h award was eventually made.

In a series of decisions involving option and multiyear
bidding the Comptroiler has altered his position to one of
neasuring the acceptability of the bid based upon relative
preiudice to other bidders. In both of these situations the
invitations have required that each unit price bid on the
optian or for the multiyear requivements be the same as that
bid on the base period. While the general rule is that
failure to ftollow such a regquirement réndcrs the bid nonre-
SpOH%iVC,‘utdr‘?Hq in 1965 the Comptroller yradually began

tu roucus on whether iailure to obey thiy requircnent was
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srejudicial to other actuonl hiddoer.,. In that year tne
I J

Comptroller perm.tted award to o bidder who violated the inyvita-
tion by biddine antion prices higherv than the bave price hut
whos» bid was low on both tne base and the option prices.
Later this decision was relied upon to find 4 hid accentalie even
though the bidder had faiied to Hid on o wultiyear invitation
the «ome unit price on cach item tor each subsequert year o,
roquired by the invailtation, | Pesults in these cases (learly
indicate that the Comptroller in measuring tne meterial ity
of the deviation was strictly concerned with whether other
actual bidders were prejudiced by the deviation, I was held
that *he deviations were immaterial <ince even if 2he other
bidders had disreqgarded the bidding instructicns their ' id:
wouald ot have been lower than the deviating bid.  Since *he
normicl advantage gained by unbalancing su o . 6o the gpportu-
nity to bid more on the early years, thereby obtaiuing funds
for the entire VYife of the contract which potentially may
be reinvested, | it would appear that such a deviation does
affect price. Therefore, measuring the materiality of the
deviaticrr based wupon its impact upon the relative standing
of the bidders would appear to violate the price, quality,
Guantity ar delivery teot,

The develeoment of tne rules regarding the
accortability of o biid wiareh fails to acknowledge an amend
ment provides a vivid oxdample of o shift towards a more

relative test of actual prejudice.  Prior to 1955 the




comptroller followed a strict Lest when weasuring the accepto-
bility of a bid which failed to acknowledye an amendment .
where the bidder failed to acknowledye any amendment whict

had an effect vpon the price, quality o quantity of the

work, the tailure to acknowledge wos considered ¢ naterial
govirtion and the bid was rejected as nonreSponsuve.' In

Y% the Cowptroller indicated for the first time that if

the unendment affected price in but a trivial teshion ther

-~

b faifure e acknowledyge the amendmeat would b considercd

a miner dcviation.VA At first the Comptroller applisd this

de minimus rule strictly, looking soley to the armount of the
urice change, while waking no effori to compare the relavive
signitficance ¢f the Chanye to the overall cost of th work ¢r the
“Ttreorence between the low and next voher bid., Later. in
a Iye, decision, the Lumptroller indi. ted concern rot unlv

with Uhe ebuolute value of the change, but also with whether

e ilure to acknowledge was prejudicial to other bidders 
in 19¢% the Comptroiier announced a specific test to

be wtilized in determining whether a failure to acknowledge

an amendment was a material deviation.'. The test was two

pronged. First, it was stated that the amendment's impact

ypon price had to be trivial in itself, but that in no case

woul! a change in excess of $200.00 be considered de minimus.

Secont, it was announced that the unacknowledged amendment's

mpact must olso be insignificant when cumpared both to the

tutal cost ot the work and Lthe ditference between the amount




bid in the low and next higher bLid. I'nis vule wan follogaed
for cight years. Then in 1973 the (omwptroller completed iy
180 degree change from the styict avulicatin. of the price,
quality and guantity test he had toliowed poie Lo 19%5 . In
a Jdecision that year he dropped the first prong of his
garlier test. Finding that the failure tu acknowledge an
aendnent affecting a change in price in the amount of
53L6.00 was a minor informuality he annuunced:

Weldo not believe that any specific tigure

may be determinative without reference to

the particular facts. In that connection,

it is our view that whether the change

effected by the amendment is trivial or

negligible in terms of price must be deter-

mnined in relation to the overall scope of

the work and the difference botween the low bids.
v following a test that weasures the materislily of a deviation
in relation to the total cost of the procurement and the
ditference in bids rather that a strict rule uvif price,
quality or quantity it appears that in this area the Cumptroller
is following a more relative test of actual prejudice than
he once had. At the same time this change represents movement
farther away from the principle of potential prejudice.

Obligation
Principle Explained
A further principle which appears to be utilized in

determining the acceptability of a nonconforming bid can be
termed o principle of obligation., Discussion of this princigle

appears in many of the Compiroller's decisions. The principle

of obligation focuses upen the Government's ability to bind the
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bidder upon acceptance to those terms and conditions advertised
in tho invitation. 1he principle ha< been erpressed in the
tellowing terms:

whore there s any substantial question as to

«hether the bidder upon award could be required to

puerform ail of the work called for if he chose not to,

the integrity of the compectitive bid system

requires that the bid be vejectled . . . unless

the bid otherwise affirmatively indicates that

the bidder contemplated performance of the waork

or the item is not to be awarded.

The concept utf obligation as a principle ¢ scceptability
is thus signiticantly different from the principles of
prtential prejudice and actrual prejudice. uWhilte those
principles are utilized in measuring whether o deviation is
caterial or itamaterial, the obligation principie focuses not
spon the wateriality ot the deviation, but upon whether
virher actions ot the bidder mav have uvercome the deviation.

aoseguently, wherce an obligation to perform in accordance

with thne dinvitation i< tound 1t does not matter that the

bidder'~ promise or offcr was given in a fashion other than

that required by the invitation. As the
will illustrate, the Comptroller appears

suligation principle in those situations

follawing examples
to utilize the

where the bii as

submitted might provide the bidder with an opportunity to

t i

obligation principle appears {o be related to the Conptroller's

“twe bites at the apple” ruile.

secend guess other bidders after bid opening. Thus, the
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Application of the Principle of Obliqation

One area in which the Comptroller has utilized the
sbligyation principle is that involving the failure to furnish
a bid bond or the furnishing of o defective bid bond.  “wo
cases serve to illustirate how the obtigqation principle has
carved vut two exceptions to the generasl rule which requic s
rejection for such deficiencies. In one decicion the invitetion

required that eacih bid be accompanied by o bid bond quaranteeing
that the bidder, if successful, would cxecute g payment

bond.. While the bid bond submitted by the louw bidder

failed to furnish such @ guarantee it did obligate the

surety to indemnify the Government it the bLidder failed to

enter into a cuntract "in accordance with its bid." Since

the bid was submitted on a bid form that required the bidder

to furnish a payment bond, the Comptroller reasoned that

there existed an obligatinn enforceable by the bid hond

pecause the failure to furnish the payment bond would be a

"

tfailure to enter into a contract "in accordance with its
bid." Consequently, the bid was found responsive becanuse
the ouligation was identical even though the bid bond was
agefective. In another case, even though a bid bond was not
signed, did not bear a corporate seal, and showed the wrong
invitation number, the Cumptroller found the bLid acceptable.
This decision was based upon the fact that the bond was

submitted with a signed bLid which referred t¢ the bond, thus

c¢learly, according to the Comptroller's reasoning, showing an
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intent to submit the bond, thereby obligating the bidder to
its provisions.nl

In many decisions involving tailures to acknowledge
invitation amendments the Comptroller also appears to be
applying an obligation principie to Jdetermine acceptability.
Wiile the general rule is that the failure to acknowledge dan
amendment affecting a material change results in bid rejection,
the Comptroller through a series of decisions hao creatcd a
significant exception. The exception is termed constiuctive
acknowledgment. It essentially provides tnat where a bid on
its face indicates that the bidder had knowledge of the
amendmnent pricr tu bid opening he is obligated to comnply
with the amendment and bournd to perform all of its changes.;A
As a result it is felt that he is not presented with an
opportunity to disqualify himsel! after bid opening by
arguing that he is not bound to perform in accordnance with
.ne amendment. Applying this principle in one decision, the
Comptroller held that a bid was responsive, in spite of a
failure to acknowliedge a materiai amendment, since by bidding
upon an item which was oniy listed in the amendwent the bidder
had constructively acknowledged the amendment. | [n another
decision, where the amenduient not only resulted in a wmateyial
change but also extended the bid opening datc, the Comptroller
tound constructive acknowledgment and an obligation to
perform all ot the changes in the amendment since the bLidder

submitted his bid bearing the new bid opening date established

e —
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by the amendment.

In certain situations the failure to submit a bid
sample as required by the invitation may be a sufficient
cause for rejection. However applying the obligation
principle, the Comptroller has found such ¢ fajlure to be an
immaterial deviation in certain situations. Fnr examrle, in

ore resont decision 1t was beld thet since the invitation'

o

specitications adequately set forth tne Government's requirements
and the bidcer had bid in accordance with the specificatiors

he wis “olinated to p rtorm In accurdance with the invitation
nospite of his failure to turnish the bid sumple.

Decisrons involsing cubigquous bids further illustrate
ar) Vication of the c¢biigation principle. The genceral rule
toiiowed by the Comptroller is that where a Lid, as submitted,
is .upable of beiny rcascnably unierstood in more than one
piessible way then it is considered ambiguous and must be
reiected as nonresponsive. The rationale for rejecting such
« bLid is that since the contracting officer would be torced
to inquire after bid opening what the bidder intended the
“idder would be prpyided with an opportunity to modify his
bid after oupening. Where, however, the bid on its tace is
capable of but one reasonable interpretation and this inter-
pretation complies with the requirements of the invitation
the Comptroller has held that the anmbiquity does not require
rejection since upon acceptance the bidder would be obligated

to rorform in accordance with the invitation.

i




As subscquent discussion will illustrate, the Compiraliar

often apprars to reach yuilte a distance Lo fint the exi'tence
of an obligation. Cervtainly the mere tact “nat the Corptroller
states that there is or dis not an obligation consintent with
the terms of the invitation Jdoes nol nean tnat adtumeticaliy
the same decisinn would be reached 1n any <ub,equent (urt
proceedings. In many decisiony a strony aryunent could

be made that such an obligation ¢ii n,t exi.*,
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OF ACCEPTAN (1

Tre Comptroller General’'s ap " fcativ: of the privcinies of
accentability has varied depending unan the nature of the reguire-
ment frem which a bid has deviated. This. dn tarn, has resulted
nothe creation of several diverse areaz. of cif! re.ponsiveness.
within evach af these areas there hay developed ar «lakorate rule
Structyure to nuage the mwaterislity of deviation . Thic chapter
+ 1) exanine some of the primary areas of Lid recponsiveness with
A vaew towards bhoth dllustrating war s of thewte rules and now these
vyt relate to the fondamental vrinciples of acceptability., In
cder e comprehend the cvplication of these nrirciples 7¢ 19

neceossary to o exarine both why bids arce acceptable and why they are

Bidy Alterina lnvitation Requirements
MFfers of Diffeorina Products or Services
Clearly any invitation reauircment pertaining to the
product or service to boe furnished mav bte ufficient to deter
nraospective bidders from bidding who might bid on a differe:t pro-
duct or seryice. Conseauontlyv, ar award to a bid offering a
nroduct or service deviating from the requirements of the invita-
tion weuld violate the principle of potential nrejudice and the

corvror irage test. While agenerall, in thiv area the Compiroller

(R
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7ot ds 349, 375 AL2d 602 (1977 ){faiiure to schmit hids on all
vequired options found to constitute material deviation since
requirement umay have deterred prospective bidders frow competing),
Terminal Construction Corp. v. Atlantic County Sceweraage Authority,
67 oL 403, 344 AL Ed 32 (1975 (failurve ta precent approved

t

af firnative cotion plan as regquirca Ly dinvitation), Georqge Harms
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30. 17 Comp. Gen. 554, 558 (Hys8).

!

1. Eoao, Davin & Armstrong, fuc, v. United States
invivonmental ¢frotection Agency, Reaion ¥V, 231 F. Supp. 456 (i..D.
Stiius LoD 1976)5 Nerto Construction Co. v. Mayo, 432 F. Supp.
700 (W00 Mich, 1874, ving v. Aluskay Statpe ilousing Authcrity,
SEDORL A 0T (Alaska 1973Ys Bader v. Sharp, 35 el. Ch. %7, 110
AL 300 (195G affrd, o el Ohe dG, 12y ALvd 499 (19550,

Pd. of Lducation of Carroll Coanty v. Allender, 206 Md. 4.6, 112
AL0d du 1LY,
L5 Compl Gen. 200, 097 Linad

1)

J3.030 Comp. Gen. 539 (FS59Yy 23 Conp. hen. 24 (1:54), 30
e Gen. 170 (195075,

34, Initially the test waes one of <imply price, guality
and quantity. 30 Comp. Gen. 179 (1950). "rescntly the test in-
Jdes deviations having an impact on delivery requirements.
V04055 FPR O1-2.404.

5. 10 Comp. fen. 3271, 324 {1960).

6. The Comptroller appears to recognize that these four
oo vs o areas are interrclated. Comp. Gen. Dec. B-166333, April

23, 1969, Unpub. {indiciting that it is inconceivable that a de-
viation could have a trivial effect s0lely on price and not qual-

UL flan, 41 Comp. Gen. 289 (1961). The Comptroller sel-
aar odiscusses why the acceptance of a bid contairiing these
deviaticons would be prejudicial tu other Lidders. For a clearer

govanation ot the principle of actual prejudice and why devia-
Lions impacting the price ot o bid are material see 20 0Op. Atty.
Sen. 496 (i592){tairness of competition requircs that bidders be
webhject tu the same terms nd conditions as to matters aifecting
the amount of e>venditure rvequired to be used in performing the
cuntract)s King v, Alaska Stale Housing Authority, 512 P.24 887
Aoaske 1973)(to be matervial a variance must resylt in 4 Lidder's
ability tn bid on an unequal hasi<); Lader v. Sharp, 35 Del, Ch,
T i AL2d 300 {1954), aff'd, 36 Uel. Lh. 89, 125 A.Cd 499
(1954 (to be material a deviation wust relale to an cienent
cor iderved in fixing the amount of Lhe bid so as to nrovide
the Pidder with an advantaage in comretition): Pascoe v. Barlurn,
Sl Mich, 33, 295 NLow.2d 506 (1049 )(actual prejudice exists when
deviation ffects anount of hidt thereby providing a bidder and
advantage not ollowed to other Lidders); Albert FL Ruel! Co. v,
L. of Tructees for Industrial Fduc., &5 N.J. Super. 4, 0. A,2d
Y T1964 ) (cuepetitive advantage arises when bid deviation per-

ity bidder to ovoid rapenses others would have to incur).
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38, 16 Comp . uen. 65 (1936)(failure to submit bid sampie);
19 Comp. Gen. 107 (13935){(failure to furnish descriptive data);
14 Comp. Gen. 305 (1924)(failure to submit bid bond).

30, The Comptroller first took the position that the
Faiture to submit a bid bond was an immaterial devialtion in a
decision in 14928, 7 Coump. Gen. 568 (1928).

40, toy., Hitlside v Steenin, 25 N.J. 317, 136 A.2d 265
1957V {holding that the foilure to furnish a certified check as
bid security constituted a material deviation as inter alia the

reguirement myy have been cufficient Lo deter prospective bid-
ters frov bidding).

AT 10 Lonp. Gens AT 0197650 14 Comp. Gen. 305 (1234);
ToLany. Genl 00 (1400,

A7) tamp. Gen,o SO0 Yot

Vioobd Comp. o osen. 305, 308 (.534).

4.t o0 3R Lomp. tGen. 532 (1359 'procurement decision

. - t . . . .

itinag to deca<ions involving Government sales);, 26 Comp. Gen.

¢ {1863 (sales decision citing to decisions dinvolving Governtent
proourerants),

;
15, 26 Comp. fien. 49 {(1946).

A6. 37 Cowmp. Gen. 293 (1947).
7.7 Comp. Gen. 568 (1928).

6. 31 Comp. Gen. 20 (1951),

A9, 16 Comp. Gen. 493 (1936).
50. Id.

51. 31 Conmp. Gen. 20 (1957).

o]

52. 35 Comp. Gen. 532, 535-536 (1959).
53. 43 Comp. fen. 268, 270 (1963).
ba. 45 Lomp. Gen. 849 (19066).

55. 40 Cowmp. Gen. 279 {(13960:. See also 34 Comp. Gen. 364
(1955). -

56. ABL General Systems Covp., 54 Comp. Gen. 476 (1974).
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Generat has found bids unaccentable where the, tave deyviated

from srecification requivements, the Luviz.fur decision has teen
actual rather thun potential prejudicr . Thi fact i apparent
both from decisions in which deviatineg bide have been found
acveptable and v deciaions i whicn e Lomprealler hay indicetnd
that award was imperwnissible.

Roth major procurement regulations contain nrovisions
addrossing these types of deviations. UAR ?2-404.2(b)., for
e-amnle, provides for the rejection of any bid that does rot con-
form to the specifications contained in the invitation. While
thic< section appears to establish a virtual mirror image test
“or measuring materiality, when it is read ir conjunction with
the minor dirrcgularities and informalities section of the reau-
Taticens, which establish a price, quality, quantity or delivery
test for measuring materiality, there would appear to be some room
for nermissible variance:

Agency Discretiaon

What stands out mo.t clearly in this area i: the extent to
wnich the Comptroller appear- to defer to decisions of the con-
tracting officer and agency technical porsonnel relating to the
mat-riality of deviations. From @ pragmatic point of view this
would appear to be understandable since the agency is best able
to dutermine what its needs are and because the agency possesses
the technical expertise to determine the impact of the deviation.
On the other hand, such a position would appear to be contrary

t. advertised procurement’'s objective of avoiding the potential
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for favoritism by curtailing the discreticn of putlic officials
charged with the duty to award public contracts. In either event,
the Comptroiler has enunciated the rationale for this deference
in the following terms:

Clearly, the distinction between minor and material
variances nust depend not only upon the type of
equipment being nrocured but also upon the cir-
cumstances in which the equipment will be utilized,
including such considerations as the importance

of continuous operation, the availability of spare
parts: and maintenance services, and similar factorcs.
Since this information is peculijarly within the
knowltedge of the administrative agency, it is proper
that the officials of that agency., »hould exercise

a reasonable dearece of discretion in determining
what is minor and what is not.-

Thus. while a cantracting officer's dicorntion to mabe
anoaward te a nonresponsive bid is limited, hi+ decicion in
determining whether o particular deviation from the specifics-
tions is material is accorded arcat weight by the Comptroiler.
Moreovor., sujpuort for the copinions of agency technical experts
bey teen shown as lona as the opinions seemed reasonable in spite
of the fact that divergent copinions of technical experts were

"
bro.iht to the Comptroller's attentioun.

Thi« announced policy of deferring to agency decisions
regarding materiality can be viewed as creating a presumption
that the deviation i4 or is not material depending upon the
agency's position. The Comptroller has indicated that an
acency's decision when the determination involves technical or

scientific factors will not be overturned unless the protestor

can establish by clear and convincing evidence that the agency




erred, tha! the actions of the contracting ofticer were arbij-
'

trary and capricious or that there wes a violation of the nrn-

curerent statutes and ruqu11tions.’

Agency Election not to Award

Whore the aaency has found the tid unacceptable, indicating
that cuertain specification requirements were essential, the
Comptroller has gencrally upheld the agency's determination and
in many decisions found the bid nonresponsive without discus<ion
of the deviation’'s impact upon price, quselity, nquantity or deliv-
cry. Where the recuirement has been essential to the agenc/s any
deviation from it has been sufficient to render the bid nonre<pon-
sive even where it appearcd that the deviation had hut a trivial
2ffect on price, quality, nuantity or de]ivery.;

One confusing a.pect of the Comptrollier's decisions sup-
norting an aaoency's deterpiination to rejoct a bid is created by
the fact that in other decisions the Comptroller has focused

1.
upon the effect of the deviation upon price or yuality. In one
procurement, for example, the Comptroller concurred in an agency's
determination that a deviation was material where the bid offered
saper from a single sheet of paper instead of white wove paper,
since it wa:s felt that Fhe deviatinn had a direct effect upaon the
1!
quality of the product. In another case the Comptroller found
a bid nonresponsive where it offered a product in container sizes

larger than those required since it was felt that this manner of

performance cost lews and would provide the bidder a competitive

e




1
advantage. The conclusion to bLe drawn from these decisions

ih o thiat when affirming an agency's decision to reject a hid
offering a nonconforming product the Comptroller will apply
the nrice, quality, quantity or delivery test when the deviation
fas an obvious impact upon one of these characteristic,. ZAlsent
such an impact. the decision will be based upon the fact *hat the
requirement is essential to the agency's nend:,
Award to a Nonconforming Bid

Where the acency has elected to mabkce an award to o non-
conforming bid the Comptroller has applied the test of price,
quaiity, gquantity or delivery in mrasuring the materiality of the
gdeviations. When 1t hase been determined that the deviation had
no impact upon any of these characteristics the Comptrcllier has
unheld the agency's decision to acrept the deviating bid.:;
00 the other hand, where it has been felt that the deviation had
¢t impact upon pricce or quality, the Comptroller has found the

o

‘eviation material. Orie such case involved the solicitation of
ide to furnish a plant growth chamber complex. The snecifica-
tior< required that the internal chember dimension be no less
thar 8 feet wide while the low bid offered a chamber 6 inches
les. in width. In finding the award improper, the Comptroller
held that the deviation watu material because it affected the
quality and price of the iten heing procured.:‘ In another
decision, tre Comptroller overturncd an award where a bidder
o“fered a paper cutter that failed to conform to various dimen-

fon recuireme-ts licted in the invitation, [n so doina the




71

Comptroller cuphasized the fact that the deviation permittod the
bidder a cost savings in preparinag his bid sirice the item he
offered was les: expensive to manutacture. Under thuoe circum-
stances it was felt that the bidders wers not comnpeting upon an
equal footing..

While su:zh decisions are not inconsistent with a mirror
imac test sirce they apply an actual prejudice principle to
find nonconforming bids unacceptatble. other decisions indicate
ttat in the abrence of actual prejudice the Comptrolier wili find
a ruvconforming bid acceptable as long as it apprare that it will

ment the Government's esasential requirements. These decisions

o

Jtellish that actuel prejudice has been the exclusive test used
measre materiagl ity [ITiustrative of thi, fact are decisions
in which the Comptroller tas found bids offering nonconforring
nroducts acceptable where it appeared that the product offered
e:cceded the requirements listed in the invitation.l’ In one
decicion an agency was advised that they were in error to reject
3 bis offering cream in 1/2 pint containers rather than the
~equired pint containers. The basis for decision was that 1/2
Jint containers were ol essential to the Government and that
they were more £+ or .o than the pint containcers. As a result,
it was felt that the bidder had not obtained o competitive
advantage over other ?‘ﬂ'(*zders."J
A more recent decition confirms that the Comptroller's

toqgt of materiality ir this areca has been actual prejudice. It

aleo illustrates that there has bieen a concern that the Govern-
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ment's essential requirements be met at the lowect price regard-
iess of nonconformity. Ihe decision involved the procurement
of & large voltl tlatwork dironer.  The dnvitation required that
the drorer have a hand crant Lo permit the machine to uperate in
reverse.,  While the low Lidder offercd a product without 3 hand-
cravt . hased upen the facts tiat the agency indicated that tne
recgirerent was nonessential and thot the failure to offer the
hard crart nad a “de mininus” <fiect an price and quality, the
Comptroller neld that the low bic rould be accepted in spite
of it noﬂcunformity.-‘

fonditioned and Centingent Bids

Occasionally a bidder will condition his bid in some
manner therety alterina the requirerents of the invitation or
limiting the rights of the Government. In other situations a
Cid way ¢ ~ubmitted imposing contingencies which should they
arise wiltl atter the leoal relationhip of the parties to the
cortract.  Tne Complroller has almost uniformly k- 1d that these
typen of deviations are material and that bids containing <uch
conditions or contingencics are nonresponsive.

This arca represents one of the most difficult areas 1in
whicn to deterpine exactly what principle of responsiveness is
Leding applied.  Cince fhe vdast majurity of these conditioned
tids. if accepted. would impinae unon the legal rights of the
Government., the agencicy, have generaliy rejected the bLids and
the Cgmptroller render. bis decivions based upon the disqualified

tidder's protest. In rendering decisions in this area the
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Tanauage used tv the Comptroller to iu~tif,;, a finding of non-
resconsivencess further confuses the situation. Tor example, the
Comptroller ha« indicated that <uch bils must he rejected bhecauae:

the condition would aive a bidder an advantaae oyver other bid-

dera; any resulting contract would not be nn the same terms
crfeored to all hidd“FQ; the candition may have an impact on the
srice of the Lidi the condition weuld wodify the leaal ohliga-
tien e af P he vt oy v hecause the condition would mabke it

Trnng iR le to vy luate the hid.-
Heac erntaboe tenditionod ids

Arong tnoqe situations in which bids have hoon feurd non-
ros: onsave a5 oa result of the dmposition of conditions or contin-
gencies are tne followina: (11 ids drmbosing conditions freeinag
the bidder from 1iability tor delays occasioned by certain nccur-
Vvﬂcﬂﬂ;' (2) #ids imposing conditions freeing the bidder from
liahility for specific ocgurren(na'-‘ {3} ©Bids conditioned upon
tne use of governnent propertys (4) Bids conditioning per-
fareance upon some contingency within the control of the bidderfv
¢5)  Bids conditioned upan payment of interest on invoices not
vid Ly the Government within a sovecified time weriod;, (6) Bids

i~ oswing conditions restricting the Government's flexibility in

\
Vo

orderinag ite requirements; (7) Bids imposing conditions upon
ke
Yo sublie diaclosure of information contained within them; and

o,
'

() Bids conditioned upon the receipt of progress payments.

From the language in many of these decisions it appears




77

that thoe Comptroller has focused upon actual prejudice in deteoer-
mining whotheyr such a condition would constitute 1 material

In wo doing, waelteriality han been detormined both Loy

deviation,
whother the deviation had an impact upon prico\y and, if naot,
vrethor it permitted the bidder “two Pites at the epple™ by hav-
ing an dnmpact upon the Tegal ovlvaations of the Covernment, Lhus
requirina thet the conditions be Jdeleted prior to entering ints
any :nntrect." For example, in one decision the Comptroller up-
he'd the rejection of a bid conditioned upnr tre rocceipt of
interest on nhast due accounta. The basic for doeciion wes that
acceptance would be prejudicial to other oidder ., necause the cor -
Jitiop had an ooonaot uporp price..l [ another decicion, o L
wa. tound nonresponcive where the Lidder conditioned o start of
certormance wpon the receipt of materials, while the invitation
required tnet work would comprience within 15 days. [t w.s held
that the reqguivement in the invitation was e<ssential and to pro-
vidg - the bidder an cpportunity to conform after bid vpening would
coeh e hiwm o to omake 1 Cseconag bidr,

o one of the few decisions in which an agency has made an
avwart to a conltitioned bid the Comptroller took the position that
the contiting cualtified the Lidder < obligationg to perform since
the condition required that twere exiot certain physical chuarac-
terictins on the job site, While not menticned in the decision
it would seem that actual prejudice was the underlying bacis for

docicden Since hy not being obligated to perforn abeent Lhe ftul-
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fillment of the condition the bidder would nave had an opportunity
to qualify or disqualify himself after bid opening,
Acceptable Conditioned vid,

While the vast majority of conditioned Lids have bheen
anecceptable, inoa few situations biids impasing condition, bave
teen foand acceptable, [o wost caves tie Conptralior has found
vide conditicning price upon tuture cuocls nonro oo iye Wnere.,
however, 1t appeared posciole Lo determine what the maxinum cont
to the Government would have Leen were the condition to arise bice
wore tound responsive and the Comptroiler permitted eveluation an
the basis of the maximum price the Government miqght heve Cunceiv-
ab by had to pay. |

The Comptroller has alwo found conditioned Lids accrntable
vien the condition imposed appeared Lo e in orcordance with
¢tiuces already included in the 1nvitati0n.ww For exampl -, while
it has been held impermissible for a bidder to subnmit » bid which
freee him from liability for certain delavs, the Comptroller nas
held that such a condition will not render a bhid nonresponsive
where the invitation contains a general clause that provides for

Wl
the <ame release from tiabiility, Where the condition 15 not
identical to that already provided in the invitation, however, the
bid na been found nonrn%pcnsivo.u
Gne oty of conditiered bid which the Comptroller has

yriitormly found acceptable i the "alil or none" bid It has con-

Sintently been held that a bid comdetioned on the recoipt ot ail,




or o ospecified avoup of aters anciuded din oo o invitation 15 re-
5ponsive.. and may te considered for award even thcugh the in-
vitation is wilent regavding the ccceptability of such bids..
Thus, where an invitation has permitted muirtiple awards en "all
or nono o bid tower in the aqrreqate than o oot ivation 51 individ-
al bide fias been found acceptiable even thouah o partial award
couid be made at a2 Tower cose, Fevaitting this type of candi-
tioned bid 1 clearly based upon the (omptraiicr's concern that
the covernvents obtain the lowest price for the purchase of pro-
~uots and 50l“icvﬁ.. This concern is evidenied by the fact that
the Tonptroller has held that invitation restrictions prohibiting

d1oar nqno“ cids are overly restrictive since tney inhibit com-
cetition nd that “uch restrictions are only appropviate whon
sore dhewms would have to be awarded at an unreasonable price.'
in some cases bidders have bid unit prices conditioned
voon Leing awarded the total requirement and reserved the right
te o custe 1 orevisec unit price should they receive an award for
tran the totsl regquirement. The Comptrolier has viewed such
“litioned Lids oae nothing more than bids containing "all or
oo o lbifications and has perwitted an award for the tota?
souteer ot o bhased upon che total price bid on altl reguirements.
“hsent an dnvitoatron provision specifically permitting
uchoo i, T would appear that the acceptance of a bid con-
ottoned penoan "atloov none” award wonuld violate the principle

ot o potentiadl prejudice since award 15 made on o basis other




than adverti.ed to all jpotential biddere,  The principle of actual
preiudice might also be violated since the bidder may be aule to
hid a lower aagregate price krowing that he would not be respon-
<ihle for o partial award., The Comptraller' pooition dr tnis

ocard has been that bidders, should Le o cn natice tiat "gll or none”

Side oare accertable simply bhecause they are pot o prohibited Hyoan
invitatic: ind hecaune the dnvitation ,olicit . Lide for ail

Do This logic would apeear contradiotory to the genvral

fociple requaring that the Government (leorly tate dp the invi-
conowhat it requirveneants are and the bhasi. apon whion award
is te be made so that al1 bidders may compete upon equel teoers
Altering the Sovernment's Acceontance Period
In Government contractinag tor the Government's arcetance
Gobe bimding upon o bhidder it mpust occur within the time 5:oci-
fied in the tadder's offor. | For thi< reason it i custonary
tor the Government to specify in the invitation a minicaunm period
Vo must o provide tor acceptance.,  dhere a bidder fails to offer

Sl minimum acceptance period the genceral rule has teern that

the Hid must be yejected as nonresnonsive, Th

-~

» Comptruller's
fe io1cas I this area clearly indicate that the underlying basis
far determinations of responsiveness has heen actual prejudice.
reoanecifically, it appears that the Corptraller has found such
bid, nonresponsive because otfering o shorter acceptance period
mrght provide a bidder with "two bites ot the dpp1v".4

Tydinr to the deyedoprent of the rule against "two bites at

the spple” the Comptroller appeared fo take the poacition that




cffering a shorter acceptance peviod than required was an im-
material deviation which did vot render o Lid nonresconaive, I

A 1Ulh decision, for cexample, whore an invitation specifiod g

fa dav acceptance period and the pidder allowed but 15 days tne

siporotler, while finding the Hid nonresponsive for atvwer reasons,

h

tndicated that the failure to syovide a 60 day arcentarcos Goriod

wes oan dnsigmificant qualificaticn <ince it woula <till Lrovide

tihe Soyvornment with ample tine to roegspond.

powever, where a brdder Tinito i bod gocetence porian
[EARS than that veogived dn the anvit ot ion ne Taes abtain the po-
tentdal for v cempetitive atvantage syver ther Yidders,  [4ter
tre vpened By oy, pe given Fhe Optartuntty o premgin (‘i]'g\t,]w by
caoronding Kl o cnceptance period arote o digg sty Bimcelf by
et uoning to e tend the bid acceptance Lericd. The nresert posi-
aen of the countroller, in rvesnonse to concern for the potential
cre b dioral ot fect gt such bids, has altered significantly

from that onco taken, Lo tore recent decisions the Lomptroller

bPao conaistently, teld that a provision io an anvitation which

o

to

iy

reocpires that g Liid remdin available for Governaent doceptance for

Cooarecribed poriod of time S oan essential recuiremnent ard tha
failure to weet wach a vequirvement renders o L id nonreson . ive.

Thi  goneral vule has Leen utilized to fiad bhidy offerirg an

in o afficient arceptance s oyiad nonrespancive ever when the failure

teodrevade the roquived aceeptance period was due to dinadvertenc

and lane 1 ogood faith ] ar due vo diffaculty on o facating the

toyitaidonty, raviniens, and cven where intediately after hid

t



Gieening the bidder alteved i, bhid o eptanoe nerviod to Contar
Wittt o the dnvitation, |
In cevtoin atuatioanae, bowever, o baddeo s, failure o

ctfirativery provide Yoo veauirved acceptance peviod hay Leen cild
(oo Yean dmmateyvial deviation In coe decicion, aptlying the
crdecaple of obldgation. tne Conntrodiler found that a Lidder' -
failao-o to 311 dn ‘he drvitation' blank in which bidders wors
Voo gr e to andicate theis bid dccoptance poriod did not render
¢ Uid o ononrosponsive even though the dnvitation provided that fids
affering lTess than v days Tor acceptance would be nonresponsive,
Tro o oresalt wans based upon dhe tacr that the duvitaerion alon pro-
vited tner o days would be o considerved the perioa offered if the
Pidde:s farled to dtncert g bid acceptance pericd in the Slank puro-
vl Sy it was felt o that it wan clear that the bidder

onded te cffer g vt day rcceptance period by leaving ne blank
oL cuooceather deci o Tan, however, wheve the invitation
veqdaired oaod T day o centani e periad an odgency was prohibirted from
Maraneg award wheve the bhidder faoilled to fi11 in the blank provided

Tuge the deyitation establisned that a failure to inscert a hid
acceptance period would resyglt in an affer of 60 daysl

The fact that the Comptroller has Leen primarily concoerned

with actual rather than potential prejndice was illustrated in
anotuaer decision where all bidders under the household goods por-
tiong of an tavitation failed to ot for an adequate acceptance
oot b ad, In determining that the revultant contract did not have

to b terminated, the Comptroller emphasized that Lince all of the




Pads o contained the soane b fert 0o Lidder o wo o o e jucio e L7 the
deardys which were made,
Gelivery Schedule Poequirement
Generally . where an dinyitation vequirves that dolivery be
made withier a preccreited hwfiod of time a failure to Sffer deliy-
oy oG thin that o aericd o concideredg o tateprial deviation which
il orc Ludre rade o tion o of the nid oy nanre pons v, The Dompp-
Preailer s cucrent i ban reqaraing tae materviality of delivery
oo cequivements has feen foaemg? cted tiasod yoon the realiza-
S that o fatlare to comply witn g delivevys vequirenent poten-
Saal Yy o dAmnacte s rice anitt acceptance bhased upon o h.od deviating
nehoa fascoion could be prodndiciol te othier oo tual Lidders.,

Tete oy rtion has been articad rbed by the Conptyallor dir o tee

dile the cortracting officor may waive infor-
ratities n hids, this authorit, 4 e ot ootond
the wa v o r of raterial voriation Fo the termns
and conditione of the dinvitation, I RO AN
controct "o g Jow bidder witheat yeo v to the
o nd oconditions of delivery advevtised would

crimivate against other Licder. who may well
vvie included overtime tay o aod other agditional
crot s nrder to meet che Jdeadline. M ouravision
; tnoinvatation which on it face et nes

ot ndte requirencnt 2o to time of delicory i

dhate acceptanc e of o bid which alters the delivery re-

Jatvermente ot oan dnvitaticon would oprear to violate boty the
praonet deo o motential oand actual prejudice, the Compt-oller
dppecrs cotcly cornLerned with actual prejudice.  This ha. been

ridide apparent by the fact that on at Jeast two occasions the Comp-

teadter Rhas aedicated that o Lad railing to comply with an invita-
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tion's delivery requirvement might be accepled where all other bids
also failed to meet the delivery recuirement., With the excep-
tion of situations where all bids have been nonresnonsive, non-
corfornity ha< generally resulted in o finding of nonresponsive-
NESS. There arce, however, certain exceptione! situations that
have arisen and in approeaching the i~sue ot agcceptabilin, o these
situatiens the Comptroller has deviced some volher unique wmethods
ot easuring bid aceeptability,
cesired and Approximato Belivery Sates

In determining whether o bid ofterine a deyivery date other
than that specified in the dinvitation 15 accentable the moost sig-
w9 cant consideration is the Tanjguage of the dinvitation itoelf.
sMNore gr dnvitation has clearly reguired del ivery within a stated
period, the Comptroller has reqgarded time to LHi: of the e-sence and
faurd 4 noncorforming hid unacceplabile in spite of the fact that
tao o dnvitation did not exvressly state that time vwas of the -
a<'uu.“ Un the other hand, nonconfirsiing bids have been found
sCreptable where an dinvitation has tated tne requirement in a les:
definite fashion. For example, where an invitotion has expressed
only a “desired" delivery date the Cemptrollier has found bids
dacceptable as leng as they offered a delivery date o ich was within
a reasonahle period of the desired dnte.’ Since the invitation
did not specifically vequire a certain date, applying a “"reason-
ableness test" in measuring acceprtability would not appear to
violate any of the fundamental principles of responsiveness.

The Comptroller, however, has taken this same "reasonable-
}
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the previous case, the ater opinion Leemed mare to ropresont o
fundamental change in position, [n the later decivion tee Comp-
troller clearly adopnted o vosition which in the carlier decicion
had Leen disfavored, that of utilizing o "reaconalileness t¢,t" to
measure waether the approximate date offered wo i fali witoar the
requiced diotes Whether o a bidder who ofterve o0 "aparogcitate date
would te oblireated o meet a regquirved deliviery, cate i desatanble,
Thoceer s ot what tne Lonptroller fo o tually doing s relsiag

uoer the fact that the "approcimate " date 14 <6 far witnin the

co s ed drte that o the vidder would artually camrply.

Cer o iver, Dates
PARFRAE Cdavitotto oo b cpecified a cerion ot deliyer, datos

tor oartaal garntatien of gttt s v urerest hice hayve Lown £ ed
oo e e aye b e e did et ey b et b g f thgae ot
vy et e the s af fered te prave e dedbiver, b ot tatal witioin
HK : o b E For evarple. o oo caces o bid o wen founs
oo o dve Lnere Bt ostated toar delivery of the firat 0 unity

oo ratal qaantity of 2710 woutd be wade within 90 tay. i1 resnone
tooar dnvataiion that requared that o o mindmur of 100 unit, would

Peodelivered within 20 days of notice of awird. This finding was
mide in spite of the fact that the biacder agreed to furnish the
total ~alled for within the same period as that required in the
irvitation, ” Fven though a bid does not offer to meet ol
required delivery dates, the Comptroller has permitted an awerd
for thase quartities that are offered in compliance with one or

rore of the required dolivery dates.  This has oaccurred in two




[ae)
~

cases where the invitation permitted vids for quantities less than
the total amount specified. In these cases the Comptroller took
the position that the bids were re<ponsive <ince, in effect, they
were bids on partial quantilics of the invitation's srhedule.,l
Offered Period of Delivery Measured from Alternate Date

Another basis for a finding of nonresponsiveness in the area
of delivery requirements has arisen when, apparently inadvertently,
a bidder has offered delivery in the required number of days but
Bas o measurcd the pumber of days from a point later in time than
toes the invitation. Where, for example, an invitation has re-
wired deiivery within a specified number of days after the date
of the contr:.ct or date of award, bids offering to provide de-
Tivery within the specified number of days hut measured from the

i

date of receiving an nrder or receiving the cantract have been
found unacceptable.  The fomptroller has taken the pnsition that
the "date of contract” {(or award) and the “dat» of receipt nf
rontruct”‘(or award) and “date of receipt of contract (or award)
are not synonomou<s and. therefore, the Lid does nat conply with
tie delivery rf‘quir:*!r..-nf'..’”

An exceptiva to this rule has developed. Where the baid,
while measuring delivery from a later period than in tne invita-
tion, offers a sufficientl,; shorter noriod of delivery to compen-

sate for the different measuring date, the bid has been found

acceptable. Thus, where an invitation required delivery within

67 duys atter the date of award and the bid offered delivery 45

days after receipt of the contract the comptroller found the bid
70 . ) ,
responsive. In suc' situations the maximum number of days




required for delivery of the award through the mails ha. been
added to the required delivery schedule and if the total exceeded
the number of days computed from the date of award the bid wa-
found nonresponsive.uu

While not clear from the decisions, seemingly this approach
to measuring materiality is based upon the principle of obliiga-
tion., The difficulty with this approach, however, is that at the
time of bid opening the bhidder has not offered to meet the re-
quired delivery date. 1t would appeur that oni, if he agrees
after bid opcning to modify his bid or that the acency provides
him with actual notice of award in sufficient time so that his
nffered delivery falls within the vequired date would he be obli-
gated to conform. In either case that obligation would arise
sclely from events subsequent (o bhid opening. Tne Comptraller',
approach seems based more upon praagmatism than any theory of
responsiveness,
nccelerated Delivery Date

There is some question regarding whether the Comptroller
will find a bid unacceptable where it offers a delivery deate
carlier than a minimum delivery date specified in the invitation.
This uncertainty has been created by the Comptroller's decision in
the only case where the issue has been addressed. In the case the
invitation required a minimum of 365 days between the Government's
approval of the first article test report and delivery of the first
production unit. The low bid provided for delivery 90 days soaner

than the required 3065 days. 1Initially., the Comptroller found the
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bid nonre<ponsive for failing to comply with the delivery re-
quirements and directed that the agency terminate the nontrdct.A
In a subsequent opinion, however, Lhe Compterolloy recongiderod
the matter and indicated that the aqgency could retain the ron-
trart.u‘ At the same tive, however, it was reitevaeted that Lhe
bid was nonresponsive but that tevoination was not vecuyived He-
cause it appeared that the bidder had not obtained a competitive
nrice advantage by offering an acceierated delivery schedule,  In
making this determination the Ceonmptroiler did naot fozus upon the
facts in the case but clearly took the ponition that award to a
tid offariag an accelerated delivery .chedule would not under any
circumstances be prejudicial to other bhidder

fonsequently, while the narrow holding ot the decicsion is
that termination of a contract based upon o oid offering an
accplerated delivery will not be requived absent actual vrejudice,
itors uncertain Chat in the future the Comptroller will not oerpit
award to o« Hid offering delivery ecarlier than the “intsum required
deTivery date., This uncertainty arises from tle reaiization that
in the past the Cemptroller ha, aoppearved to focus on actual rreiju-
dice in finding bides failing to meet required delivery date:s unac-
ceptible,

Incomplete and Indefinite Bids
Missing and Improper Signatures

Protlems of responsiveness in the arca of signature require-

ments have arisen both as the result of a bidder's failure to

peronally sign o his bid and as the result of the manner in which a
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Yt
“wignature” has Leen affised, N TR Y R R O S R N U RN IR R I SO
aeviations an this area the Comptroller e or oo s cn ooy b L
b odocuments to determine 18 it o Appearoa taat ot P, T
be obligated to perform upon Government a0 e g ted
the deviation., Whore 11 ha< appeaved tos 0 0 Lo b iaatian Lar
not present bids have been found nonvy shon ove hated v the fact
cnat the bidder would be able to elect . after o0d, had oen opened
and cricen vrovealed, Lo ackunowledge or len, tne id,
In an carly decision the (onptroiier hela tnat the failure
to ~dian a bia was an informality which couid be waivei 1% oo 1id
¢4 Leen In the custody f the Governwent < ince the date o F v ad
soening and was signed by the bidder prior Lo award, in the case
tne fidder had sigund a bid bond which was submit v d L its the un-
v bid. WY e the opinon apprared pol to hirge Luon this
far:, a subsequent deci- fon interpreted i rarvaaly. cortraivrg it
t o cean tnat o an o unsigned Hid omight b o concddered or T, e DRI
: Pt Loothey material iared Dyothe Biidder clearly dcdiocaing
Che Ader's dntention oo be bouna hy bl gy e i NI
o fevelorae thaet the arimary cetliod of detevooans the aees;ta-
oy of oan amadgned bId ds whother the deficiencs ma, o cured
Yoo Tdacorporation by reference” tooa signaeture or oaniniols eloe
where on the bid or upoan docurment . submitted with the id.
The major procurenment reoulations reflect Lhis “itucornrra-
tior Ly reference” concept by providing that an wosigned Lid way
he considered for award if it is accowpanied by other matevial
indicating the bitder's intention to be bound ty the ur.igned bid.~
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Aoty ing thoo o preinciple, the tomptrotier has found o b ficion!
besis to deteriine that o bidder wa o obbidaced an o pite o
Carlure to 0w a bid. wheore an ofticial dauthorized to oian the
bid anitiated ¢ chanae in the bhid pra u_‘ vhere o s ianed Bid bLord
nad been submitted with the bhid, vhere a bidder persunally de-
Vivered the hio o and <igned the Lid envelope in the sresencs LY g
Government royro%ontative; and where tue Yvd was Lunoritted wits
a ~ioned amoendrent te the invitatinn, Gr *he other hand, *the

mere wuabmicsion of camples with an unsigned Lid has been held to
constitute an insutticient basis upon which to find such an obli-
gation since 1t ds felt that dintent to be bourd 1nust be indicated

by v igeature or ity equivalent,

e tact tnat the Comptroller nas applied the princinle of

Teation tnoorvder to cvoid prejudice to other actual Lidders tas
peeor o3l dtrated in o decisions in owhich nnsianed g have boen
found cccentadie.  In one decicion o biddor wa jereit d te 5ign
g o ntd o after hid opening and to receive an awars where his bid
dat o tne anty one received oand apened, In o vuling the Corg-
tead Tor Stated:

't apparent, however, that both the requlation
and the decisions cited above are directed to preventing
a4 hidder frow crecting, atter bhids nave been opened and
arices have been revealed, whether he will acknowledqe
or deny the bLid, <ince <ych an option would qive the
Lidder an unfuair advantoaoge over other bidders whose Uid
prices were revedled at tid opening .

{onvercely, whero only ane bid is received, and
that bid i< found upon bid epening to be unsigned,

Wwe see un redason why the bid should be rejected.
(learly, since in that situation there are no other
bidders, it would not be unfair to ask the bidder
vhether he intends, to be bound by his bid, or to




permo o hin to osacn the Lid attor boad openng,
To another decarcion, applying the ame vataonale, the G steaidor
found an unsigned bid gcceptable where 0 wa the firgr fid
openced andt che bidder aareed to oendor o DU prioy Lo the L ening
ot o the othor bids, |

Closel, related o the situa ton o f goigned toade 10 gt

of hads preconted with "signature ™ o athoer tuan soripi forn. i N
deteraining whether such bids are accentab o the Comptre i ier, 3

heo hras dene with unsianed pids, hoo focu-ad woon the prirci; le oF

Cortaation din oan etrort to odnsure the avoidance of o4 il Lreiu-

Aice. Thu<, while i1 2ras heen neld that o handiprinted reve g

beotreated g0 oa valig sianaiure Lince the Siddes wodld be bour

Cot o e sadle extent oas tihet of w o gr it Lonnature, Sl

Caves af il by omochanio ol omeer s have beon Toon i o dinantiao et

oot ovidonee dhmicted prioy o ta B oper o 0 that the aididen

sl nte ! wad orecsanized suoh Yo e de a3, hiv, own shonature
Coo e uent o0 b de watn tynewritio aeoruboer xtumprﬁi ina-
a0 oy een found unacceptable,

S fioulties with bid signatures have aino arisen ino oo it

ust o s where the bid hes not been signed by the bidder tat -0 1

qent of the -~ rinciple. he standard bid fare, proevide that in

vach a case ovidonce of the agent's authority ait accom ar ., to

Sid i st Furnisned previouciy . The Corttyoller o o oo v,
gavdiang whether the failurve to furnian o oy

Tooncde e ann o pvenes s e o undergone o o '

T a0 L hedd taat the oo
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such duthority prior to bid opening would vesult in nonrespon-
siveness unless through prior dealings between the parties the
Government was entitled to rely upon the aanent's apparent author-
)
ity. This approach was taken as a result of the belief that ab-
sent such evidence the bidder could disqualify himself after bid
opening by disavowing the agent's authority. The situati.on re-
versed itself in an interesting decision in 1970 in which the
Comptroller stated that his prior rule had been overly restrictive
and that in the tuture such evidence could be furnished after bid
Opem'ngZ“i The basis for the change was the bLelief, not that the
bidder would be obligated, but that the agent would be. Under
these circumstances it was felt that the Government could rely
upon the fact that any r12alse disavowels of an agent's authority
would be challenged by the agent. More recent decisions do not in-
dicate a trend away from this approach:l
Bids Containing Ambiguity

Occasionally a bid will be submitted which is prepared in
such a fashion that it is unclear what was intended by the bidder.
Where it has appeared that the bid was capable of two reasonable
interpretations under one of which it would be nonresponsive])A
or where its price was capable of two reasonable interpretations
under one of which it would not be the lowest bid;‘“ the Comptrol-
ler has held that the bid must be rejected. Where, however, it
has been felt that there was but one reasonable interpretation,
and under that interpretation the bid would be responsive, the

Pt
bid has been found acceptable, Similarly, where there was
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but one reasonable interpretition as Lo the bid'y proce, od under
that interpretation the bid would be the loweL.then the bid has
teen found rnsponsivo.lks In deterwining whether a bhid i+ capalble
f more than one reasonable interpretation, and herce ambiguous,
the Comptroller has examined both the bid docurments and the facts
v
surrounding the solicitation and receipt of bids.

The Comptroller has found ambiguous bids nonresponsive out
of cuncern that the acceptance of such bide would provide bidders
with "two bites at the apple". [t is felt that where a bid is
arbiguous an opportunity to"second guess" would arise from the fact
that after bid opening it would be necessary for the Government to

RS
chtain clarification from the bidder.

Situations in which ambiquity has resulted in issues of
responsiveness have varied.  Among the most common have been those
in which bids contained lanqguage of a precatory nature which could
i+ irterpreted as conditioning the bid, those in which the bid con-
trined information which made 1t uncertain whether tihe bidder was
s~ffering a conforming product or service, and those in which the
price of the Lid was uncertain., In each of these areas the issue
ot bid acceptability has been resolved based upon whether it
appeared that an obligation tou perform could te found without
heving to seek clarification from the bidder.

Construing the Ambiguity Against the Bidder
n an early decision, the Comptroller General held that

where a bidder's offer was ambiquous the resultant contract need

vot be disturbed since the bidder had created the ambiguity. Under




thewe civeusstances it was indicated thit an award could be made
P

based upon the interpretation most favorable to the Government.,

Jtilizing this decision as authovity, in o bandtul of decinion.

in

—_—

he early 1960s, vather than find ambiguous hide nonresponsive,
the Comptroller ruled that they were acceptable when bhased upon
the interpretation most favorable to the fLovernment.

Two decisions reflect this approach.The first involved 1in
invitatien for the furnisning of surety bonds. The invitation
seticited bids upon three types of coverage. The bidder submit-
ted 4 single vrice but failcd Lo indicate the type of cuverage
to which it applied. Rather than find the bid nunresponsive, the
comutroller, conotruing the ambiquity against the hidder, held
trat the bic could be accepted for the type of coverage wnich
Zeudtd be the least advantageous to the bidder and the moot advdn-
taaecus to the Gnvurnmwnt:'} In the second decision, the Comp-
troltler Interpreted o bid as offering a bid price that included
atl o f the dindividual items an the bid schedule e¢ven thcough the
nidoas subwmitted wes ambiquous reqgarding whethor thece items were
tn e furnished for the total price quoted:ll

These decisions are difficult to reconcile with decisions
that were rendered during the same time frame in which the Comp-

1.
troller held that an ambiquous bid was nnnresponsive.l The
comptroller, apparently recognizing this fact, attempted to clarify
his position in a 1961 decision in which it was stated Lhat it
y

wiuld be dmpermissible to accept an ambiguous bid based upon an

‘nterpretation most favorable to the Governuwent unless that inter-
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pretation was a reasuvnable one. Since Lne 19604 the Comptrol-
Ter's position has been one of rejecting ambiquous bids rather
tihan accepting them based unon a construction most favorable to
the Government. The handful of decisions in which bid, were
accepted upon that basis are rnow cited a4 authority to construe

the ambiguity against the bidder only in <ituatiouns where outher

bitders woulad ncot be prejudiccd.jlu
Ambiquity Created Ly "Requests”

As dndicated earlier in thi. paper, bids have generally
bevic found nonresponsive when they iwmnosed conditone not already

Pl

presont in the invitation. Where bids have Leen sulmitted that
wore unclear as 0 whether they were imposing -uch ¢ condition or
simpiv maving a Luggestion the Comptroller han found thewm nonre-
sponsive due to ambiguity. Such ambiguity has been created when

hidders submitted their bids with "requecsts" thot the invernment

provide progress payments or that ceriain contract clauses be
dnlntu&.‘l. The Comptroller ha< found such bids nonresponsive
P1e
whether the "requests” were in the bid itself or in a trans-
.
mittal Tetter accompanying the bid.ll Fven though in its ordi-

ndrv dcace a request is precatory in nature, the Comptroller has

taten the position that when such a request accompanies a bid it

is not unreasognahle to view the request as something more than a
1.0

mere desire, Consequently, such "requests" are felt to result
in two reasonable interpretations. The first being that the
Sidder would rot perfurm absent receiving his request and the

]
crcond that he would,
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Consistent with the application of the principle of obli-
gation, however, the Comptroller ha. indicated that when such 2
"vequest" is accompanied by a ciear statement that the vidder i
offering to perform without the condition requested then the hid
i acnﬁmtable.l .

Ambiquity Relating to the Item Offered

Ambiguity has also arisen in situations in which it was
uncertain whether the bidder was otfering to furnish items con-
forming to specification requirements listed in the invitation.‘
Nermally such ambiguity has occurred as a result of bidders in-
cluding in their bids nonconforming unsolicited descriptive liter-

.
atura and drawings or 3 model »r part number.

The Comptroller has stated that unsolicited nonconfourming
descriptive Titerature connot be ignored and when submitted with
a bid the bid will be conwidered nonresponsive if either it ap-
pears reasonable that the bidder intended to qualify hie< bid or
if ambiguity exists as to what the bidder intended to offer.le

In deciding whether such ambiguity has existed the Comp-
triller has examined the literature and the bid to determine if it
reasonably appeared that the bidder was offering to provide the
nonconformina product described in the literature. UWhere it was
felt that the circumstances indicated the bidder was providing
the literature solely for informational purposes the bid has
beon found acceptah]e.lA' On the other hand, where a hidder has
specifically identified the nornconforming product described in the

127
literature in a letter to the agency accompanying his bid or
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where a bidder nas submitted literoture indicating that the pro-
duct being offered would not meet the invitaticn's requirements,
the Comptroller has found the bid nUnFCSpUnSiVP.‘ “

A different approach has bheen taken where the ambiquity has
arisen as the result of the inclu<ion of an unsolicited part or

drawing number in a bid. While such a situation has been held to

L]

create initial ambiguity, the Comptroller, applying the princi-
ple of obligation, has <cated that such bids are acceptable where
the bid includes an express statement that the model conforms with
1o
all requirements listed in the invitatinn.l ) Another method
recommended by the Comptroller to resolve such an ambiguity has
Leen that the contractinyg officer examine data that was available
nrior to bid opening to determine if the part identified by the
.

nmndel number conforms to the speciiications in the invitation.A“
The Comptroller appears to favor this approach. In one decision,
for exampie, a bidder crossed out a part number listed in the
invitation and inserted his own part number while indicating that
the ~ame j.art had been used in a countract with another agency.
The Cemptreller advised the procuring agency that it was improper
to reject the bhid without first attempting to determine whether
the part previously supplied would meet the agency's require-

1
montﬁ.' ‘

bPrice Ambiguity

One of the most frequent causes of ambiguity has resulted
]

from an unclear statement of bid price. Decisions in this area

illustrate both a concern for the avoidance of actual prejudice
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and the extent to which wental gymnastic. bas been ulilized in
attempting to explain why an ambiquity ha,y failed 10 exist in cer-
tain instances.

In decisinons involving price cmbiquity the Comptroller has
found bids nonrespon-ive where more than one reasunable interpre-
tation cxisted as to what price a bidder intended tu bid and under

o
orly ane of these interpretations would the hid be jow. inder
these circumstances to accept such a bid would permit the bidder
to control his eligibility after bid opening based upon which
price he chose to support.

Some bids have heen found amhicguous where the sum of the
unit prices pxceeded that of the total amount entered in the
bid.: w Ambiquity was <i1id to exist because ot uncertainty re-
Tating Lo whethey the total amount entered was intended as a dis-
count for oo total award or represented an unintended mistake in
L‘id.‘ .

Another frequent cau.e of price ambiguity has resulted
where Lidders, rather than enter a price for 211 items listed on
ar invitations bid schedule, have inserted symbols in the blanks

previded,  Where the Comptroller has felt that the only reason-

able interpretation of the cntry was that the Lidder intended to
furnish the item at no charge, the hid has been found acceptable.

Following this approeach bids have been found acceptable where,
117
ratber than enter a price, the biddev has entered: "Incl™;
o ;i |t [ ]
0"y "nfaty "included”, or inserted dashes. In each

care the Comptroller looked to the circumstances surrounding the
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entry to determine whether the symbol created ambiguity., In

some of the decisions involving the usc of symhols the Conptroller
appeuars to be reaching quite a di<tance to find an obligation to
perform without charge. Ffor example, in one decision where a tid-
dev entered a dash rather than a price the Comptroller tooy the
position that this dindicated that the bidder wan aware that oome-
thing was to be dinserted in the space and, therefore, the inser-
tion »of the dash obligated the bidder to farnish the item without
charue.‘;- It would appear just as logical to assume that the
bidider faijed to note the requirement to bLid on the iten and

entered 2 dash because it did not desire to do so.

The Comptroller has held that bide containing ambiguities
in mrice are acceptable, regardless of wnich interpretation wacs
followed, the bid would remain 10w.l'= In such cases any possi-
bitity of actual prejudice has been removed. iHowever, it has heen
indicated that vnly if the bidder agrees to the internretation most
favorable to the Government would it be permiscible to make an

T
award in such a situatinn.“
Failure to Bid Upon Required [tems

Occasionally a bid will be submitted in which the bLidder
has failed to enter a bid upon al1 required items listed in the
invitation. Surh deviations have arisen in situations where the
pidder has failed Lo enter a price for all items listed in the
invitation'e Lidding schedule or as a result of a bidder's failure

to tid upon a required option or alternate, In determinii j the

miteriality of these types of deviations the Comptroller hus
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the basis of the alternate.

While uch a position may be consistent with applicaticn
of tne principle of actual vprejudice, 1L iy c¢learly inconsistent
with that of potential prejudice since a requirement to bid unon
an alternate may be a sufficient reason to deter propsective bHid-

i
ders from compvting.!‘ Moreover, tne ,osition of the Comptroller
is at odds with the goal of preventing favoriti-m in advertiscd
procurement through restricting the discretion of contracting of-
ficials. It leaves the determination »f whether the bid s or i
rot ccceptacle in the hands of agency ofticial, since they deter-
mine whether to award on tne alternate or not.,

Noridder’s failure ta bid oe a requivel option may result
in o Did's reiection for nonresponsivencss . itowever, tne Lomn-
troller nas dindicated that such « failure will result in a finding
¢ nonresponsiveness only when one of two circumstances are pre-
sert . Tirst, where the Government intends tu exercise the option
at tha time of the awavd, therefore, making the option bhid signifi-
cant far purposes of bid evaluation.‘l Second, where the invita-
tion specifices that the option prices not exceed the hasic bid

L
prices or estavlishes some other standard for option pricing.l
ini. latter circumstance, it i~ felt, makes option hidding signi-
ficant since by failing to bid an option a bidder would be depri-
vitng the Government of the benefit it attempted to achieve by es-

[
tarlishing standards for option bidding,

Even where one of these two coenditions has been present a

failure to bid a total option has not always been fatal to a bid's

>
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acceptability.  The Cormptroller has found Sach Lid, acceptable
whore 7t was possible to ubtain a price for tac omitted portions
of the option by application of the nricing pattern ru)v‘w

In apelying the pricing pattern vrule to bide omitting prices for
vntions the (ouptroller hes rediiced Lthat not anly wust the rice
Loothe same for all identical itews bid upon, but also that the
»dder have bid on some af these fteme in the option.  Where the
Cidder has failed to bid aujpon any ortion of an option at all the
Comptraller has found the bid nonrcsponsive in spite of the fact

that there was 2 consistent pricing patlern throughout tne otner
! g

Y
l

portions of the bid. The vetiouale has been that by omitting
the entive aption the bidder v cyveated uncertainty as to whether
e ntended to bid the optic . Wniie it is not <lear from the
cpinions, it i< apparent thet the “amotroller belierves that under
these circumstances the bidder weuld not be gbligated to perfornm
the ontion requirements at the prive offered clonwhere in the hid.
Failure to Return Invitation Provisions

An intevesting situation arises where a hidder in submit-
ting his bid fails to return all portiogne of the invitation.
vhere the omitted portions contained material provisions this
ceemingly dnnocuous action has resulted in deicrminations of
sanresponsiveness even thoeugh there has bheen no requirement in
te standard irvitation for bid forms that bidders return with
thetr tids all portions of the invitation. |

The Comptroller's rationale is based on the fact that when

a bidder fails to return all material documents with his hid which




wore Jttached to the invaitation, acceplane: of

create a valid and binding contract veouiving the

ne

Ty

Lid would not

idder te poer-

form in cccovdance with all of the watectal “ovwe and condition.,
L
af tue dinvitation. As o result, the woteriality attached ts
a bidderts failure to seturn all pevticon, of the dinvitation de-
ceids upor whether or not he would Le obligated ta perooem gl
evnential requirements in suite of the orission. o ascertaining
whether such an obligation exists the nrimary tocus has bheen t
dete rmineg whether based upon the bid s wubmitted there he . teor
an "ingorperation by reference” ot Lthoso matericls that th - Lidder
has tailed to submit., When this can be found the Comptroller has
beld thnat the Lid iy nonresponsive.  Applying this concept the

Corptreller has found o bid acceplabile In a case

wnere

in the

materials act.ally subritted the bivder identified the solicita-
tion fully, stating the exact nunbier of nages that comprised it;
ard ip a case where a bidder <ubmitted two pages of the invita-
tions hid schedule which made reference to the waterial provi-

RO
Sions of the invitation which had not been ruturned.I U the
other hind, where a hid was veturned without certain material
nrovisions,and with no documents that referred to the mivsing pro-

visions, it waes held that ther

incorneralion Ly

Av with dny
ple ot obligation
bids, re.olution a
ot the particular

retftovrence.

avea whe
to
ppears to

facts 1in

neasure

e was an insufficient basis to find
I

v the Comptroller applies the princi-

the acceptability »f nonconforming

he largely determined upon the hasin

Cach Cane. It is olear, however, that
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o Cannet duard i e et ta dtare by petyrn o]
documents Sy a statement 10 o cover et ter dndicating that all
auslicable docurent s aee el ATt et The Conptroller b
wiold that such a3 statewens oredly o e o icuity 0 to whetnter
the bidder means 11 doon oot veuived oroa b oo pent s being

roturned.
Feoidure to breavide Peguived 1000

o
IS TR I Y

{\C‘F)C(‘iptiv" Litevroinre ant Hid

It 15 noet uncommon in tederal procyvement for on invita-

U9 Lo requice that tidders furnisi with their Lide deseriptive
Piteratare or aataoon the dtews being parchenod o Siwilirily, on
Dovanion an invitation will require that idderas furnioh prior

toobid cpeninn sampies of *he product beire offered. L, a gon-
eral rule, wnen o request for descriptive fiteratyre s properly
Pt tne litervature must be submibted inoaccordarce with the terms

ci o the dnvitation, be sufficient for purposes of Lid evaluation,

/
vod oty awith the dinvitarion'<s <pecification rcecuirements,
it Y camnton properly o roquested must o ne tarnisned arnd

o Yy owith Che oharactericcics fisted to be ccamincd. dhether

|
the Corptrolleor witl find o vl accoptabde in o apite of a failure
‘ooaeet csuch o reguivenent deponas Gpon the par; vse benindg the re-
aue,t, the adequacy ot the materials precented and whether tne

,

i*oratare or camploes actuoliy subpitted indicate that the product

heing offered confaorms substantially with thet which is requested

1
v o the frvitation,

White the foregoing accurately suymmarizes the Comptrolier's
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present approach it is not reflective of the policy followed by
the Comptroller in his initiai decisions, Fariy Complrolier
decisiens consistently held that o failare te furnish descrin-
tive Titerature ov samples was not fatal to o bid's voceptanility.
Ra*hor, the Conptroller indicate !t that the intere,t f tpe foy-

2rncoont o would et be served oy o the o gection ot g i anly be-

catse it failed o furnisn Titeretar oy el e the fail-
ure o3 o affect o on the pyioe, gaa it or o gt ot of the jtens
to e turnished. Inothese varl, oo o e ey were

no* . ficd that where a low Siddor nad faylea to wutmit digorip-
tive Titerature or wample~ with Lo ¢id, the aqgensy should
strtempt to acquive these waterials after bid cpening and onl. if
tre hidder taeon faried to produce the dtems should the Lid e re-
Jooted,

This position underwent o mwarbted chaoge during the 19509

roothe Comptrodler formulated the rule against "two bites at the
arcle o Inoa series of decicions during that decdade the Cowmp-
tro’ler establivbhed that where Titerature or samples were ns-en-
tial to an aqgency's determination of whether the offered item met
the veeds of tue Government, thus being necessary to enab:le nro-
curiaon officials to Conciude precicely what the bidder pronosed

te farnish, then the failure to ubmit such materials prior to bid

.

arening would e a cause for vegjection, In a later decisian the
Conntraller indicoted that this change wac occanionad by concern

tnat by et providina these itemt bhefore oid opening it woul” be

o ible far oo bidder to caontesd o bio oligibility for an award after
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| R
opening. It was felt that if a bidder desired to qualify he

could submit the maturials in tne proper form and if he did not
desire to qualify ne could subnmit materials diverging so widely
from the specifications as to create doubt o to hi, ability to
meet the agencv's requirements.,

Once it 1% recognized that the underl ing rvinciple benind
a requirement of baid responsiveness T Lhis area o actual preju-
dice and the rule againc<t "two hites at the apple”, rather than
potential prejﬁdiun or the rule of price, quality, quantity or
delivery, the task of determining wha' kinds of deviations will
be permitted oy the Comptroller is made simpler. The key to ac-
ceptability is whether the reqguired materials ave necessary to
cvaluate the characteristics of the bidder's product to insure
conformity with the Government's vequivement: and if so if the
infergation the Gavernment possesses prior to bid opening is suf-
ficient for purposes of evaluation in the absence of such mater-
jals,
Literature and Data

Witn regard to descriptive literature, a wuestion of a bid
responsiveness will not over arise unless the agency in requesting
such literature complys with certain procedural requirements. In
requesting descriptive litereture it is required that the invita-
tiva Snecify what literature iy requirved, the purpose to be served
by 1' submicsion, the extent to which 1t will be considered in
pvaiuating Lidy, and the result should there be a tailure to fur-

rish the lTiterature. Where the requirement for the literature
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focused upon vhether the occeptance of ourh oo 1 oid ight voqult an
ictual prejudice by providing the bidder an oupovtunity at "tweo
bites abt the apple”.  Acrordingly, these bhids have boen tound
dgcceptable where it was deterinined that the hidder vould be obli-
aated to perfeorm in acvordance with tie Government' s roquivements
iroapite of the omissiaon,

failure to Price [tems on the Bidding Scheduleo

Generelly 3 bidder's failure to bLid upon or enter a price

for all dtems listed in the invitation's hidding schedule does not
L

cunstitute a Pasis uton which to find his bid unacceptable,

In ~uch coses it is permiasible teo consider the Lid for agward on
those dtens waich were actually Hid uporn boweyer, where the bid-

cor ohas dindicated that he would only accept an award foo a1l itess
. ol

1ia?fdl or where the invitation vequivred a bLid upon all itoms;h
the failure to quote g price or all items has heen considered a
material deviation requiring the bid's rejection, The Cumptroller
las statsd the purpose for this rule as the following:

A bid o is gencrally regarded as nonresponsive on
1ty face for failure to include a price on every item as
required by the 1f8 . . . . The rationale for these
decisions in that where a bidder failed to submit a price
for an iten, he generally cannot be said to be obli-
aated to perforrm that cervice as part of the other
services for which prices were submittod.

To nrorulgate a prule which would aliow bidders
to correct onrice omission after an allegation of
mistake in bid would generally grant the badder an
opltion to explain after opening whether his intent was
to jerforu or not perform the work far which the price.
wore origqical Yy emitted, o oextend this ontion wogld
in cffect he tantamourt to qgranting the opportunity to
Scubonit oy new g

Therefare, 1n detormining ac: cntab it the o L0 Lo be
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based upon the principie of obligation and provides that even

though a didder has failed to submit a price far an item in a bid,

that omission can be corrected if the bid, as submitted, indicates

not only the vrobability of error but also thr exact nature of

the erroy. The Comptroller's rationaie for this exception has

been that under such circumstences to find the bid nonresponsive

would be to convert an obvious clerical erroc of omission into a
Lo

mattor of nonresponsiveness,

Decicions applying the pricing pattern rule have involved
Liddiery « hedules soliciting bids upon similtar items. The posi-
*ion taken by the Comptroller has been that cven though a bidder
did not bid a price for an item, an intent to bid a certain price
was arparent as a result of the bidder's bidding the same amourt
for the sawe item throughcut the other parts of the bidding sche-
dule. Luder these circumstances, absent clear and convincing evi-
1ence that the bidder intended a price different from the one
established by the pricing pattern, the bid has been found arcep-
table based upon the belief that the bidder did not have an option
to refuse an award on those items at the price that was evidenced
el cwhere in the hid.A" One such case involved the procurement
of o quantity of oscilloscones. On the schedule the bidder bid a
consistent price for all quanti~ies for which a bid was entered
but failed to enter a price for nine of the onscilloscopes. This
omissinn was considered immaterial in light of the consistent

1657

rattern through the other portions of the schedule,

The Comptroller has broadened the applicability of the
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Lricing pattern rule to cover not only situstione where the

pricing pattern on an rtem i< identical, but alse to situations

where Lhe pricing pattervn is gereraily consitent and the d ffer-
{

chceoan price consitdered de mintan White 1t apprasy que -

tionab o owhethner onder oridaary Cicecur s tances o bhaidder would he

bl tated to furnisn ttems he faorles o odd oot tie 4o i

teat e il oon ddentical diems s ewhore on ine bid, G

cuee o core deubhtful that o Lidder weuld Le b bigated shen ne did

sot oeven oid the sewe praoce. What the fompirvoller aciually ap-

nears to o be doine with the pricing pattern vale i, o0 applying

tho srdnciple of obhiigation to find bids responsive, Lut rather

rerritting tne cerrvection after bid opening of whnat Lre nonrve-

Soonsove b, ureder cny principle of responsivepess.

Failure "o Bid Alternates and Options

The Comptroller nas taken ithe vositiun that a bidder's

fordire to Lt upon ar alterpate Ticsted in an invitecion is not a

crtel deviation even if the dnvitation specifically vesuires bids

cnosuch o an alternate.  The ratinnate has been trat by tailing
foo D upen oan Lttarnate tae Lodder obtaing o oadvantage over his
aroetitaore a0 0 0 such o4 failure can only operate to the ad-
Jontoge of otner biaders rather tran to their Jisadvantage since

Pidder not satwitting an alternate eliminates himself fre o com-

retitinn with other biddere <0 far as the dalternate woark 15 Coit-

Corned he taiiare Lo bhia oo alternate widll resalt in rejec-

Pion only f 0t i determned by the Government e aike award on
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Taoys sufficient clarity to place biddere on notice of what was

P
desired,cancellation of the invitation ha< been directed, in
spite of the fact that the agency may have had ~ufficient justifi-
cation for the requi FPHHHlt.i.()

Fven where a requirement is clearly stated a failure to
conform does not automati.tily require rejection.  There must
tirst have been justitication far the requirement. DBoth maijor
procurement reqgulations provide that descriptive Titerature may

only ue requirci when 1t i5 necessary tn determine whether the

product. offered mect specification requirements and to establish

B
3

exa-tly what the bidder proposes to furnish. The Comptroller
has «sated that a requirement for do . criptive literature is not

Justifiea if the specifications are so detailed that they Jeave

VI
s .

noining for the bidder to describe. Hhen not justitied a

foriure 1o provide literature is regarded as an immaterial devia-

tion. The rationale is that the bidder would be obligated to

cemply with the specifications reqgardless of whether or not such
|

Titerature was furnished. Consequently, unless an obligation

to mert the Government's requirements cannot be found without the

required literature o failure to comply is considered an insuf-

buv

ficient busis for reiection,

The Comptroller has also found bids failing to nrovide
descriptive lTiterature acceptable where it appeared that the liter-
ature was to be used, not to measure the conformity of the product

HESR2 ]

being offered, but to evaluate a bidder's capacity to perform.

In such cases it has been held that the literature was for pur-
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poses of determining bidder responsibility rather than bid
-

responsiveness. Undere such circumstances the literature may
be furnished at any time prior to completion of Lid evaluation,
even where the invitatinn warns that failure to furnish the 1it-
eriture may be cau.¢ for rnjoctiun... This position would appear
censistent with the principle of obiligaticn as the failure to
furt ish such 1aformation would bave noe affect uponr the Lidder's
comupitment to perform.  However, peormitting the acceptance of
bids faiiing to furnish <uch required information i incon,istoent
with the principle of potential prejudice. A requirerent to
furni<h such lTiterature may deter prospective Liddere from com-
peting dirrespective of the basis for that requirement.

Since the purpose bhehind a proper request for descriptive
Titerature is to enable the procuring agency to evaluate bids,

nonyecponsiveness has resulted not only from a feilure to submit

[

literature, but alse frowm the submission of literature that
s insufficient for purpoeses of bhid pvuluntion.“A The Comn-
tr1ler has held, however, that a failure to furnish adequate
Titevature does not justify rejection in all cases. Where the
information necessary for cevaluatior is obtainible by the appli-
cation of recognized formulae (of mathewmatics, physica, or

chemistry) to information already provided, the bid is ac:ent-

'

s
able, The basis for this exception hos been expressed as
tellows:

wnile . . . a descriptive data requirement must

normally be reqarded as material and complied with
fully, we think that, having in mind the purpose




of such reruirvenenty oo Patanc b st e dear,

between data which vepreseaol o velativer, tree

choice by the bordder, ond data which ave sonnd by

the gprpltication of information tuenioched in the
invitation or the hid to the Timitarions of o vocyig-
nitzed mathematical formula rule ot physic. Sr Cchemiastry.,
Strict anplication of the gencral principle ir thne latte:
Sane would appear to serye 1Titile purpose other than

too o determine the abilit ., of trve bad preperer Lo apply

the formula or rule to ithe (iven ieformation, .
Redjectieon of a bid in ihal dustance, not withe! inding
the language ot the Jdesceriztive Titeprature rvequirement,
vould be anjustifiatie. "

.

i

Fongeguentt . the Conptroiler's apprcch hat heer that cormplete
erature 1< not roocessary for eveludtion inouch oa civeumstance
and as a result the tidder would not oirtain a competitive o fyan-
tane Uy oheing ot e te disqualify haas bid oafter fid opening by fur-
nioning nonconforeing literature,

The Comptreller has taken o relatod pogition in “braad ner

ororcani Y o procuresents . brouch sitaations it requics o that
creaers bhiddiva o on o an "orv o equal® boonis Turnd h o descoriptive 1iteri-
tao To o permit the procuring 2qency ty determine if the offered

g
procact will equai the brard neme product. However, the fail-
b cubmit such literature does wot neces,darily result irn a
“indina of nonvessonsivencess.  The Comptrolier has heid that a
failure to comply which does not offect the ability of the con-
tracting aoency to fva]udto the bid and determine what the hidder
would be bLound to supply dpen acceptance will not require rejec-
tan, | Consequently, in one decision where o bidder identified
the nroduct he intended to rovide os identical to that furnished
i

AN

croaoprior contract o but failed to cubmit descraptive titera-

ture desericing the pradact . his bid was found acoeptal le wnere
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the agency could determine by reference o the prior contract that
the product was equal to the brand name product. It is interest-
ina to note that the Comptroller has otated that bidders may oven
furnish such litercture after bid opening as long as the product
wae identified in their bid and toe literature publicly availabie
[

prior to bid opening. In such caeses it is felt that the bidder
is obligated to provide the product identified in ni< hid and
merel, becormes an o instrument for furnishing tne tre-existing data

to the procuring agency.

For *he r -t part the vules of responsiveress applicable

to g osananles are corsistent with those applicoble to doscorintive
i Pl

Kl

citerature, The procurenent requlations provide that bidder
should not Lo vocgived to furnish a bid compie unleus there are

cortain cnaracteristicrs of the product which cannot be described

il

cdenuately in the wpecification, Ay with deacriptive Titera-
ture, the iayitation nust specificall, advice bidders of tne re-

Guircement and of the resulte which wiltl follow o failure to fur-
1

‘
1

nivn samples or the furnishing of unacceptable samples. I

adlition. the invitation must Vist the specific characteristics

the wamples would have to wmeet. The Comptroller has indicated that

if cubijective tharacteristics are listed they must be defined with

sufficient clarity so that a1l bidders will be awdre of what is

i

required and has stated that he would find legally questionable

At anency ' cecicion to reject a bid foiling to conform to a
-
vaauoly steted regquirement,
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Where the specitication has been lear, definite, fully set
forth the Government's requirements and there was no chaeracteris-
tics which could not be described adoquately in the specification,
a requirewent for a bid sample has been held unnecessary to eval-
uate cnmp]iante.l The Comptrolier has stated that in cuch a sit-
uation the failure to submitc a bid sample will not result in a
finding of nonresponsiveness. DBy submitting a bid in response
to the inyitation the bidder would be oblicated to its terms re-
gardless of whother or not he submitted the sample. Under these
circumstances it 15 felt that the bLidder would obtain no competi-
tivie advantage by not submitting the <ample prior to bid open-
AR ﬁ

A 1. the case with descriptive literature requirements,
where 4 vegairement for a bid sampie has related to a bidder's
2t itity to produce an item rather than to whether the product

wifereed with the dnpvitation, the failure to submit such sample
crior to bid cpening has not resulted 1o a finding of nonrespan-
CAVELESS, |

One «f the more intercating positions taken by the Comp-
troller with regard to bid samples relates to situations where
the ~ample conforms to » characteristics required for evaluation
but fails to conform to other specification requirements. While
the general rule i< that o failure to conform with the character-

vyt
istics requirved for evaluation results in nonresponsiveness, )
the Comptroller has taken o different position regarding a failure

te confurm with the unltisted characteristics, In o decision
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addressing this issue the Comptroller found a bid responsive where
the sample conformed to the color, pattermand finish characteris-
tics required for evaluation even though it failed to conform to
the material requirements otherwise listed in the 1nvitation:)
The basis for decision was that the bidder, by submitting the
deviating sample, was not relieved from complying with the speci-
fications. This was because the invitation provided that products
delivered under anyv resulting contract would comply with the ap-
proved sawmple as to the characteristics listed for examination
and with the specifications as to all other characteristics.
Therefore, applying the principie of obligation, the Comptroller
found the bid acceptable.
Shipping Information and Guaranteed Weights

One of the more clear situations in which the Comptroller
has applied the principles of actual prejudice and obligation in
tandem has related to requirements for shipping information and
guaranteed shipping weiqhts. Such a requirement is normally in-
cluded when bids have been solicited f.o.b. origin. The purpose
behind the requirement is to enable the Government to utilize
such infdrmation to dotermine the costs it would incur in trans-
corting items being procured from point of origin to destination.
This information is significant because where delivery is f.o.b.
origin agencies may consider the transportation costs beycnd de-
livery point in evaluating bidsihj To aid in this evaluation

ayencies have reguired information concerning the location of the
'!)-Jl

point from which the items would be shipped, the site of the




noavest vaill terminal or port to which tne Ttens would bhe deliver-
ed, and a quaranteed maxivum shipping weiqght of the items,
Foint of 0rigin

Normally a bidder's fatlure Lo comply with a requireoment

to designate the point of f oo b, origin in it, bhid has reculted
g

ol
in g determinetion of nonresponsivenes: . ihe basis fur deci-

STon cxists in the sionificance of 4 tived point for gurposes of
picd oevaluation and the fact that by net furnishing a fixed point
it fe umes passible for tne bidder to logally virs the point of
Oricin after bid voening thereby affecting hio Sid's competitive
Charaster by increasinag ov decreasing its overall oot Lo ihe
Gosernrer t, For o similar reason it naes heon held that 3
Yideer s failure to designate g nart to owhicn thy procured items

wilt be delbivered for ocean <hipment ronders o nid nonre,pon-

-1

he failure teo furnish a pouint of oriqgin, however. does not
constat te 3 cause for rejection, wnen information provided eloe-
where dn the hid i sufficient to establish a point of origir.

Do

ina this exception, the Comptroller has foouned upon whe-

ther in

ration furnished elsewhere in the bid manifests a firm
and defruate offer to tender dolivery at a specific location which
canaat Lo o gltervad after bid opening. Wherve Luch has been the @ ase
the Dad taa heen acoeptande in wpite of 1t faorlure ta clearly
Tdent ot g point of ovigin., Applying this exception, the Comp-
troller dn oone gecision found o bid recponsive whore a4 shijpping

podr wan not desianated in the space provided hut clsewhere in the

it




’ 11a
bid tre bidder had Tisted o Tocation for nick up and delivery.
Under these civeumatances it was felt that the bid evidenced an
eodastion to utilice that locaticon as the point of m"imn.A an
oo cther hond, in another case the Comptroller found a4 bLid non-
v o dive wnere it failed to provide o oaoint o of origin oo tnge
S ooy ided, inin occurred even thouaagh olvewihere "nothe 1id
the toudder indrcated dits princaple ploace of wmenat sotane for par-

e ot o the Tnnpection amd acceptance s lanne of the o dnvitation.
The Tamptroller concentrated upen the fact tnat theve wao Lo
neces,iry correlation hetween tno desigrated iace of arinciple
manutacture namned in the inspection and accontance «laune and the
de anated foo b origin point.  Under these ircam.tances it

wes tolieved that the Lidder would have had an oppoartunit, o
desipate g point of origin after hid openinng, ;articularly <ince
the 1napection and acceptance information was by its rature can-
sidived ~ubject to charge after ﬂ;»c-nin'].' :

Lenciderinag that the object of requiring a designated point
of “rigin dis to permit evaluation of the costs of transportatior,
the | optroller has taken the approach that where such an evalua-
ti o woaid not be possible in either event the failure to furnish
Sopaart o af origin constitutes on dmmaterial deviation.  As recult,
wheres thne final destivnation has not been known at the time - f bhid
ovalaarting *he failure to designate ¢ point of origin ha. not re-
culttodd dinoo findivo of ponresponaivenes Thiw appreach appear,
coniotent with the principle of oo tual preiudice, Since the des-
tination i unbnown at the time of evaluation, a failure to identify




A coint of orviamm woald not provide o obdder witnhoa post-bLid
Cpening apportunity to medify the overall coot ot its bid to the
Government by desfanating o delivery poiat from which transporta-
tion costs vwould be Jews papensive, However, hecause aviaord would
be o vade without redgerd o the yequivements Tisted in the invita-
tion such an o aporeach would vielate the principle of notential

prejudice,

The fTomrtroYler has also found *He failure o furnish in-

-+,

rmation relatine to yoint of oriaie dmtietero ol where it ha< con-
cerr-d the facilitices availabie af the point of arigin rather thar
a desagnation of a point of arigan | The basi, for the disting-
ticn oyttt infarmaticn retating to rre natare of the faciiities
dvriaat teoat the podint of oariagin 1o fised and nat o subject to o tne
ctrel of the bidider, Consequent! ;0 e lieving that this denrive.
aobiider af an ooy tion to qualify oor dicaualify fer o an oaward aftor
Dl cvening, the Cvoptroller hac o taben the poooition that s arh o dr-
torsating may be furnished ny the bidder after bid opening. |
Casrnteed Shipping Weight
foodinitar rationale underdys the Comptroilev’s deteriination

of veLporsivencs . where o Ciddey ban failed to provide a quarenteed

ot

Broping weight o A requirement for o guaranteed shipning weight

is randatory anoadl o invitotions where oplional packaging metnods
drc earmitted and aaipning weights are a factor in cvaluation

The use of a auaroateed Shipping weight 14 necessary to insure pro-
per ocvatuation b, sbhligating the bidder to the Government for any

coLty attributable Lo a higher weight thau that <pecified.
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As o yeneral rule, o bad faoding to onclade o required
guirastec.t Ppping weiant wibb be foand norene o iy ey -
cuec s the o tre by ha evaitted the o et ace of Bty T ing
P tavigde a o duavantocd o shil g wetgatr o Pt inns wers o
bastut o1 Te weratht o oa b b detoemines L whe thig g ey
e L e evaluatioa cevaitted boaoed o e L et T he
o for oy escertiee nas hcen evpressed Ly the Cooptroller L
e ot lawin o
o nere 1 .one o gaection an b the biidaer's under-
trkina to oseet all orequiremrents o f fhe specifioiations,
insluding aelivery, or odas to the price to o bhe paid
{ it o therefors Toe only question is a4, to the
erterpivation of whetner the Had "conforme tg the
invitatt o and will be most advantagecus to Lhe
ited State, rrioe o and other factors consideredt,
.. Siney the snhipping weicht and dimensions are
saterial a1l 10 tne deterwination of the Govern-
Pt ulrimate costs, nd thelir omission therefor
cortuat o, affects anly the determination of whether
T it be the oot advantageous L. we do
Tie v that the omd irn should be rigarded ac
St s noncontbare ing urdesw it clearly
T roo m kg ot bt et erminat bor o with
y o A4
T ooy e o Gt s ohvinus st priwary curcern 0 owith
' Lo © b tixed pribay te bid opening, If so, the
b ot dosccentanle in ospite of the fact that the
ooy ot e endiaated to o o swrecific weiaght o cequired to
o o e yernment for o an s o wergnt o exoes Apparently 1t i3
Poeldlievet rnat oo vy w1 taken by tne Govervwent ince the maxi-
car s itle weinht could never be surpassed,
Abde fream the foregoing, e Comptroeller has also permit-
oo the aoceptanee of bidy failing to provide gquaranteed <hipping
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weights in two uther situation: Mavy oarvaitation, gutongtically
establish a cuarantieed we ight o bhe ut:liced o i oyvoent that tpe
bidder fails to inuwert b o Tho e rabt o b Lated e e
higneo! transportatior coest araducing hipph no deta abmioted by
any otner nidder or on oestinated woeignt and Jimenstons, Lhoer-
Wwise Ltated o the iHVi?ufiUV... dnere these Jgeichte aro ayte-
mat-cally provided, the Comptreller, appiving o ccinciple of o1 -

Yijatfon, nay fourd bids acoentable even though they failad to

SR

provide 2 quaranteed welight. The tomptrolier nas also fourd
Bro o tatiling to furnish quaranteed “hipping welightc agcceptable

o othe furnishing of such weight, would not ansinr in figcing
tre sovernment ' total cost or in the eyvaluation of Hids. Tnus,
here the destination peint has been uncertain a failure to pro-
vide wach weights has not disqualificd bids from consideration,
i o tatter excepticn s consistent with the Comptroller's expres-
sed o oview that such information 1< necensary <alely for ~urp ses
of Lid evaluation and that the failure to furaish such informa-
tior will  roegquire rejection only wher it 1s inadequate for pur-
poses af that evaluaation,

subcontractor UData
One of the mere disturbing areac in which the Comrtroller

has had to determine the occeptabiloty of noncontorming Hodo oy -
volves the failure to submit complete cubcontractor data o re-
quired by an ‘nvitation. Such information generally relatec
the identification of what portion of tne total work will Lo per-

formed by specified subcontractors. what i< disturbing about thi,
Y
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area has been the Compteoalber' fluvtuating opproach and apparent
willingnec. to permit agencies to influence hio pooibion as to
whothor cuch a deviation i catyri!.

During tne past twenty vear . the Coctrelter has nearly
comsdeted o 360 ddegree cycle in haos o attitade towards the material-
Tty of oy failurve te furnish thie ty; o of information. Larly de-

ivions held that the failure to vubmii Subcontractor information
wace net oa hagaic for nonresponsiveness, + was felt that such o
rogquirement went to the issue of a bidder's sbhility to perform
sather than Lo the responsiveness of hic bid. As o resu’lt, ' id-
der', were cermitted to provide such information after bid oroen-
1MC,' | This pesition was taken in spite of arqguients frow pro-
te tora that by failing to furmish such information nrior to bid

1

condng a bitder would have o competive advantage.  They avaued

tr ot b haoddor cautd obtain "two bhites ot the apple” by beiny
S o irtien to rotuce to furnish this information after award
o b gt b, uot being bound te any particular subcontractor the

Cocer could 2idoa Yower price as o oa result of his knowledge tnat

reoocaale cntadn dncerecased competition from notential subcontrac-

i
T

tars after receiving an aw“rd_'
In 1963, however, thi< anproech was modified as a result of

concern cxpressed by the Generai Services Administration (GSA)

tver the practice known as "bhid shopping”.  The term "bid shop-

ping" is utilized to describe situations in which a low bidder

who has not been required to specifically liot his proposed sub-

contractors can search atter bid opening for more favorable sub-




contractors arc:t obtatn FTower prdceo . LA L e cn g e Eogm g
helief that =such practice, voggtted e canatandard work . oot latedd
bids and the lotorrence o' Coany suboro yas o from Bidovng onoa
ceuyhcontract out of knowledar that therve wosld teono a < arar: o they
would receive it aftor Award.' . I attering nin ponition the
antraller indicated that ~ince o roquirement g list ubcontrac-
tors mignt tend to discouriage suctn practioes ne waald 1o th

future censider the failure te conply a naterial deviation,

dnee the policy woo changed thee famptraller bhegen to auyly

the ralYes of resnonsivencess to this grea. The failure to tigt
T

Sty ttract oo four all vequired cateanries of work and the

Pt osang o of alteraadte subooenteactars have boto loed to findinqs

of nonvesnan dveness, [v cach «i5¢ the matertvalit, of the devia-
Tion has resulted aot from tne fact that the deviation affe_ted a
Pidder’s obtagatico to corfore in gecordance witn contract speci-
faoratiscas but ratihor from tne fact that by thodir failure to con-
e the bidders auld Le e g position to "snop o arcand” after

o oroning for vore tavar by priced subcantracts,

The Comptroller wan tabes the pesition that in the e¢b ence
v statutary wr orecalotory vequirvement for the listing of sub-
contractars there is no basi, on which to reject bids failing to

Tiut subcontractors. Currently., however, the only agency which

s esses requlations that require the listing ot subcantractors

v/

inv o orvder te avaid bid snonping is GSAL As a recult, (nly in
Son ocentracta will oa failure to list subcontractors result in non-

conransiverne ., Even in GOA contracts the failure to comply with
i ply
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such 4 requircement does not automaticaelly disqualify a bid., idhere
the requirement has not been incerted tor the purposes of prevent-
ing bid shopping but to aid in determin.ng bidder responsibility,
the Comptroller ha< held that the nforiation may be fureisned
after bLid opnning.'

In spite of the fact that a reqiireme ot foe ubcantractor
listing miv have been inﬂurtpd in an invitation to prevent Lid
shopping the Comptroller has not consistently found noncanpliance
a2 cause for rejection. Where it appeared that in a particular
situaticn hid shopring was an insignificant threat and that per-
mitting the bidder to eloct among subcontractors would not re-ult
in actual prejudice the Comptroller hac poraitted award. ‘n une
case., for exawple, where the bidder, rather than desiagnate one
supplicr of pipe listed two suppliers, the Comptrollier found the
bid a(cvptablo."l It was felt that the threat of Lid <hopping
did not exist because the pite was not to be <pocially wonufar-
tured for the contract and the difference between the low and next
higher bid was areat enouagh thal the other hidders would not be
prejudiced by permitting the bidder to select between the sup-
pliers.,

Recently the Comptroller has created a further exception,
While immediately subsequent to the initial policy change in 1363
the Comptroller took the position that any failure to list a
required subcontractor demanded rejection, in 1977 a "de minimus"

TR
rule was adopted. This rule provides that where the portion of

the work which the vnlisted subcontractor is to do is inconsie
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quential dn relation to contract price, guality, gquantity or de-
Tivery a bid is wcceptable in wpite of noncoupliance, In creating
this exception the Comptrolier empha . ized the fact thaet GSE had
vecarmended that such inconcocucnyial deviations he waive,

Arother 1377 Jdecision cleariy illustirate. the Compteoller' s
willivcgre.s 1o bend to GSA < decive in this ape . In the deci-
sten the cemptroller concluded tnat all Dide wore nanregpantive tn
Phe o gadivement o fureicd ubcontractor dnfornation. bhows yer,
rother than reqgquire the redoctian o f the Tow hid, the Coaptraller
periatted awru voso deing he stoted:

Pare o dn o yvieow of G5A's Sratepent that it .o
would b amenable to waiving the roquiremert in thi,
instance, 10 appesrs tnat acceptance o 0 0 gill result
in a contract which wiitl satiasfy GSA'- ~eauirement .
Moreover, it is clear that ne o other Lo will o be
preiudiced thereby. The 16 other bids wuanitted
were determined to be nonrespoansive to the quf -
contractor listing requirement.  Given this and the
disparity between bid orices . . . we fail to <o
that the other vidders would ve prejudiced . . . -

The irmsiications of thic decision are «lewr. Abcert actual
prejudioe s award can be made tooa bid failing to comply to a sub-
contracto licstina vequivement as lona an GSA i willing to waive
the regmirement in the particular instance.  More <diarnificantly,
tnalveis ¢f e ooantive area of subcorntractaor listing requirements
sugaesty thit shouid GSA delete from its reculations the reguire-
ment for subcontract oo TiLting then trne Coamptroller would in turn

reviert to hi, earlier nolicy of finding V1 devy tiang from such

4orengirement immaterial,
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8id Bonds and Guaranteos
Earlier in this paper consideration was given to the
development of tie Comptroller General's ureseontl attitude towards
the materiality of deviations frow requivemente to furnish hid
I
iands . Throuah that discussion it wa. illustrated that the
primary principie behind weasuring Lad acceptatility when there
is g failure to conform i, actual prejudice Yore specifically,
the (enmptroller's concern that torough noncowpliance with such 4
reguitement a bidder might abtuin "two bites at the apple’.
branted that cuch o rvequirement is now considered essential and
ERRE
devietions from it material, ' this section will examine the

area in order to illustrate how a following of the principnles of

actual prejudice and obligation has npervated to measure the

ceeptability of nonconforming bids.,
Fundamentally two situations can arise which will contri-

tute to a finding of nonrespansiveness in the area of bid bonds

nd auarantees. The first is situations where the bidder fails
t. Lrovide the bond, while the second is situvations where sLecur-

De

ity 1o furnished but is deficient in some manner,

a1 Ture to Subnmit

While it i< required that a bid bond be cubmitted prior to
Lid opening, ‘ the Comptroller has peraitlied exceptions when it
snppeared that there would be no potentiacl for o bidder to obtain
"two bLitee at the apple”. For example, in one decision, a bid was

found accertable where o bidder had prepared o bid bond, but had

misplaced it inmediately prior to bid opening, in a location to

Y e
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LR

which only Government personnel had access, Under these ¢ir-
cumstances it wa~ felt that the bidder was presented with no op-
portunity to elect to qualify or dicqualify himself for awaerd
after bid opening. On the other hand, bide have been found non-
responsive where the only evidence that a bhond was prepared [rior
to hid opening has come friom the bidder or nic employece.

That a principle of actual rather then potential prejudice
is being applied in this area is confirmed by the fact that the
nrocurement regulations provide that a failure to submit a bid
guirantee will net result in rejection when there is but one bid

S

received‘A The Comptroller has never specifically held that
walver should occur when there is no quarantee in any amount fur-
nished and there is only one bidder. However, the Comptroller has
taken the position that an inadequate bid bord will not result in
rejcction if there are no other acceptable bide..“‘ Implicitly,
therefore, it would appear that the Comptroller would view 31 total
failure to furnish a bond or quarantee waivablo where there were
no other acceptable bids. Moreover, the Comptrnller has on numer-
vus occasions cited the regulations as authority for excepticons in
this irea without indicating any concern that this particular ex-
ception would violate any principle of resronsiveness followed by
his office. H
Bond Submitted in Insufficient Amount

Where o bond or quarantee has been furniched, but with a

penal amount less than that required, the deviation has been con-

sidered material and the bhid nonresponsive, In such a case a




finding of nonresbensiveness has resulted rveqgardless of whether
the deviation was due to o clerical ervor or the fault of the

P
surety. However, an interesting exception to this general rule
has developed. The Comptroller, while nolding that the insertion
of an incorrect amount requires rejection, hat Laken the positicr
that the insertion of no awount at 411, in (ertain situations,
will not result in a finding of nonresponsivencns.  For esemple,
in ane case where the ~urety <siguned a bid bond and the bond refeor-
enced the specific invitation en wnich the Lid was cubmitted, the
Comptroller found the Lid responsive evern though there was o fail-
ure ton insert a prenal amcunt. The basis for decision was the be-
Tiof that under the circumstances the surety knew the estent of
its obligation and manifested an intent to be bound in the required
penal amount. - The holding can be viewed as applying the prin-
ciple of obliadation-but with a twitct. Rather than focusing upon
whether or not the didder was obligated in accordance with the
invitation, the fo.us was upon whelher or not it appeared tnat the
surety was obligated on the tond in the required amount.

The procurement regulations have dlso established an es-
cepticn to the reguirement that the venal amount equal that re-
Guired by the dinvitation. They provide that a bid is acceptable
evern thouagh the amount i less than that requircd as long as the
amount ¢f the bond 15 equal to or greater than the difference be-
tween the price stated in the bid and the price stated in the next

A
higher bid. ‘ This exception has also been followed by the Comp-

troiler. The rationale behind the exception has not heen

> S




clearly expressed, but it would appear to be consistent with the
rule against "two bites at the apple". There would be nn need to
seex correction of the bond after bid cpening since the amount of
the bond would be sufficient to indemnify the Government in the
event it had to make an award to the next hiahest bidder should
the low bidder refuse award.

More recently, the Comptroller has expanded the ranqe of
acceptability to include situations where the penal amount is in-
sufficient even to cover the difference between t?e Tow and next
highest bid. In a 1975 decision the Comptraoller, felyinq upon the
minor informalities section of the procurement reaulations ap-
plied a de minimus rule to rind a Lid acceptable where the amount

;
of a bond was $55,000 rather than the required $55,784. A
first blush this decision appears rrasonable since the {ifference
in amount i< trivial. Howover, the de miniwus exception uncer the
requlations applies to situations having a trivial impact upon
contract price and not to situations involving the difference in
the amount between what i¢ requirced of a bid bond and what is
previded. Recognizing this fact it would appear that the Comp-
troller has misapplied the de minimus excepticn in this decision.
Defective Bonds and Guarantees

The vast majority of decisions concerned with deviations
from requirements Lo furnish bonds and quarantees have dealt with
situations where the deviation has arise from the form in which

the quarantee was furnished. Bid acceptability in such cases has

depended upon whether the Government, in spite of the deviation,




would receive the full and complete protection it ccntemp]atedl
Consequently, in each situation the lLomptro!ier has ezamined the
specific fact pattern to determine if the <curety appearcd to bLe
obligrted or if the security furnished, it other than o bid btond,
would provide the same protection.

As a result, in meny of the.e qgecisives the responsivenens
of bids has been determined solely vn the basis of the Comptrol-
ter's swn interpretation of general suretystip law. Where this
interpretation has led the Comptroller to believe that the surety
would te obligated in the manner desired the bid hac heen found
aceptable in spite of the deviationl | On the other hand, when
the Comptroller has felt that due to the deviation a surety's ob-
1iritio: would not be the same as required the bid has been found
nonresponsive..’ Similarly., where the form of security offered has
nct teer. a standard form bid bond, vesponsiveness has depended u-
pen whether the alternate form of security represented a firm com-
mitment that could not be revoked by the bidder after bid openingﬁ

It would seem that where security is actually furnished,
and the deviation is simply one of form, acceptance would not only
be cecnsistent with the principles of actual prejudice and obliga-
tion but also with that of potential prejudice. As previously
indicated, this, at least, has been the position taken by the
courts of New Jersey which bave consistently applied the potential

25
prejudice principle in measuring the materiality of deviations: )

Acknowledgement of Amendments

As a general rule the failure of a bidder to acknowledge




a material avendment wilt rvesult in o finding of nonrecsponsiveness
o

regardless of the rcason why sdch a failure oocurred, Ir
taking this position the Comptrolier has tated:

If an amendment which affects price, quantity

or quality is not acknewledged by the bidder

orior ta bid opening, his offer i< for something

other than the porformance <olicited by the term,

of the dnvitation, including any amendment . To

permit o him to perform in accoraance with the invi-

tation without the unacknowledged awendunent would

be contrary to the statutes governing advertised

arocuremants, St

In measiring the acceptability of bids foiling t o crenly
Wit a requirement to acknowledge an arendment tne Comptrolicr
nas apnlicd coth the principles of actual prejudice and obliga-
tion. The resofution of acceptability nas dipended upon whether
the changes enumerated in the amendwent were material and 1§ .G
whether the bidder would be otherwise obligated to conform to
those changes.
Uetermining the Materiality of the Amendment
In most situations the Comptroller has applied the price,

£

gaality, quantity or delivery test in determining whether a change
uccasioned by an amendment was materidi:. ‘As previously indicated,
the Comptroller's application of the test of price, quantity,
quality, or delivery in the arca of amendments has undergone <ig-

nificant alterationn aver the past several years. Presently,

in the situations involvina the failure to acknowicdge damendments

1
the rule is that where the imoact of the amendment on these jour
characteristics 1« trivial then the fariure to acknowledye the
vrendnent s considered an o dmmaterial deviation, This rule has

i
i
N




Poen sapabomcated by o the yeguvenent o vher Ga b anie o g wne e
an amendwent han o irvivial offoo b cn nrtoe e b dmpe s a b b
change i comparesd Lo the b total o and to cen ditference D tyeer
the two Vow acceptable ads,

Tn axpilying the triviai oty vade b o br bier by poidied

Loun the procaring aoencies ta proavide an oo tdmate of the Tanogot
o the amcesdment Whece there 0 oo such entimate the Comg-

fentior o he s not aceepted A ocontracort st te of fhe amend-

et e and vas o retused Looapy byttt ciulit oo ention,

The Compuirad e s pvatidonals 08 Dasot o cbe g0 that by opoit-
ino coabryctos s e fornish oow b et Tnate s the gy would be 1 laig

tooa posttion Lo becare cbiget e oy gward ofter oaening by citing

crooce whiact

=

soeuld bhriag them within Lhe trgviaiity cvov ting or b0
eyt awerd b o crtia igher oLt

Wil 3t s ancertair wheve the Camntye ciler drags the Uine
Tao leterme e wnetne e crendpe st reantbte g trivie!l chonge i
Crotee neve Ca recent o ciac s o ton preytde sone dnaight . The Cogooe
cealior, fo vy te, nas ceuncd nidn accertabhle whore the gmend-
Bier ot ovesusted dn s price impeot oas biah g s 200 G0, ~t the
e tome bide have beon found acooatable where the chinge repre-

conted ws o high o 0T E ot rhie total id price” T and as npiah as

(%)
>
~
LA
—
.

dittorence bhetween tne two Yowes! 105, The
scesatance of Lads deviating to this extent would olearly vioiate
the privcciple of potential prejudice. Sinve the test measures

mateyiality do velation too bid prices AL i aprarent that the Srin-

cribe oD actual crejudooe s being copltied by the Comptrolley,




Pven where the dmpact upon pedce 1o oo adered trivigl the

Comptroller has found amecsivent changen matervial where the jpgect
! 1

upen guality or ququ!itv' wan folbt to e cgnifacant, in
determining whethey the amendment hao o qiavificont innact ypon
quality the Complroilery hoo dispiaved o tendency to rely uron the
aptedons of agency ot gl Phe roesalt man Heen thagl whers

the raency has indicaied that the amendment reculted 1o 2 <igni-
fican quality impact then the Comptrceiler has focdced upon qual-
ity iqomaking his decicion.  On the other hand, if She 2qgency har
indicited a willinaness to make award to the deviating Lid then
resolution has been based upon the amendment's imnact upnn
Srice.

Consistent with the ruie whicn permits the acceptance of

ds offering prodacts or o services exceeding davitation require-

Pec tue Comptroiler has neld that the failure to giknowl-
o o anendrent widich merely decreases tone cost o f pervtoraance
Wt oo gt dn o noanresnonsivencss . The rationagle 1ivg in

e o that the Didder, 1f he Toated to ageee to the changes

e s ting frow the smendment, would He obligated to nerfore on

4 hurerior bhasis. T Underv those circumstance ., the Comptroller
nas felt that failurce to actuawledae the amendment would anly be
vrejudicial to the bidder’< corretitive position and poasibily
beneficial to the bidder's competitive position of the other bid-
dors . fhi< rule has resulted in some intereating decisions.
In one decision where the invitation required t1:qht jackets made

of aoatarin, which reoquirement wa, amended to cattlehide leather,




134
G Vi wan toune alseptelle even thoudh the amendment was not
v adedaed. Tre tasis fee decision was the fact that goatskin
Wit G S tered bty o be o d B e g oy material than leathor.
Wt (re v endrmenrt wauld ceem Lo onave had oo olear impact upon
bd L., tact o went uncentioned Ly tre Lomptroller,
PR G et o ngs s ontarnedd several changes, Lome of
L O T R ol othiecs o owhoich were addi ive, the
S lee s tyund the Lid nomresponsive even though the
vl iy U we o et decreane dnocont. “roosych cases the
Lova e oot stod tne change dincreasing the cost of per-
Grmance Lonerclel . fror the deductive chango Witere the addi-
ve porto.n ot the change did not qualify us trivial then the
“atiure to dterostodge the amendmert has resulted in o2 finding
bt L0 Ty eSS, | However, wheu the Complroiler has felt
Chat i oL orticrn of the arendment which increased cost was
civral tee tatiure to acknowledge the amendment has been
veoated as oon o anmaeterial deviation. The Counptroller has yet to
inijate why a distinction is drawn between strictly deductive
and deguctive pius additive amendments. To be concistent with
the ratiora:z usc! when changes ave deductive it wouid appear as
it shuould net matter thet the changes are both doductive end
adeitive av iong as the net recult 15 a decreaese in cost.  Under
such o a Ciropestance the bidder's Competitive positiun would not
be improved. It would seem that the Comptroiler is Jdrawing the
HMotinction on the basis that the c(hanges resulting in an in-
(regse represent Government requirements and the acceptance of a




hid deviating from those requirement, would nnt insurce that these
requiremnents would be met .

While the Comptroller has gencrally Tollowed the test of
orice, yuality, quantity or delivery in determitning whether an
amendment has resulted in a material change, in several decisiong
anendments have been considered material in pite of the fact that
“here may have been only a2 friviai imnact on these four factors.
in these decisions the tewt of materiality ha< been more absolute.

Necistons in which thi< ~trict test of materiality has been anplied

have involved requirements that bave heern inserted Ly amendment in
crder to furtrer a public policy or that wmight have a significant
piract upon the Covernment's rights urder wny resulting contract.
Amerndment charges to which this strict test heo been applied in-
¢t Yude thuse involving : the revision or insertion ot federal wage
Y
rate determinations, .tho addition af o requiresnt that a mini-
ram pervcentaage of reclaimed fiber be used in manufacturing packing
huxug,l- the inclusion of an econoiic adjustuont clau%n; .and the
addfition of a clause clarifying subcontractor co~t or pricing data
rvquiromontﬂ:v Yhile in <ome of these decisione it ha+ appeared
thait the amendment may have had an impact upon ¢rice, it ha+s been
clearly indicated that impact upon price was not Lhe determining
facforl | For example, in a decision involving an amendment
increasing wage rate requirements the Comptroller indicated that
herause wade rate determinat ions reult from statutory require-
ments amendments reflecting their aiteration mu.t always be con-

sidered matevial, In other decisions the Comptroller has
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supported application of this strict lest on the basis that the
effect of the amendment would be to alter the legal relationshap
of the parties. Such a justification was used in onc decision
where an amendment added a requirement that prior to entering into
a subcontract in excess of $1,000,000 a prime contractor first
receive clearance from the contracting officer that the subcon-
tractor was in compliance with equal opportunity requirementsflw
The paramount concern in these decisions appears to be that there
be no question about a Contractor’'s obiigation to conform to what
are considered essential amendment modifications.

Constructive Acknowledgment

As discussed in the preceding chapter, the failure to
acknowledye, a material amendment has not resulted in a finding of
nonresponsiveness where the bid as submitted reflected the fact
that the bidder had knowledge of the amendment by incurporating in
it one of the changes caused by the amendment. K Under such @&
situation the Comptroller has treated the deviation as immaterial
based upon a belief that by displaying an awareness of the amend-
ment the bidder has been obligated to perform all changes enumer-

ated within the amendment.

Certification Requirements

It is common practice in government procurement for the
invitatiun to require that bidders furnish certifications on signed
oo
forms attached to the invitation. Additionally, nearly all in-

vitations contain standard forms upon which bidders are required

to check various hlocks certifying certain information. Not
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infrequently, bidders, intentionally or otherwise, fail to fur-
nish such certifications or fill in the required blocks. In
determining whether such deviations are material the principle
utilized to measure acceptability has generally been that of
obligation.

In certain situations the Comptroller has held that the
failure to complete a certification is not a material defect.
For the most part, these decisions have focuscd upon the certi-
fications which appear on the standard forms furnished with the
irnvitation. Ffor example, on the reverse side of Standard Form
33 | it is required that bidders certify as to whether they are
2 small business, a regular-aealor or manutacturer, whether a
contingent fee was paeid to obtain the contract, their affiliation
with any other company, whether they have participated in a
nrevious contract subject to the Equail Opportunity Clause of the
contract and if so whether all compliance reports were filed,
that all end products are of domestic origin, that prices were
arrived at independently, and that their facilities are nonseg-
regited. Withcecut exception, the Comptroller has held that the
failure to complete one or a]]l“ of these standard certifica-
tions does not render a bid unacceptable. While in some
decisions the Comptroller has indicated that failure to complete
one uf the certifications was an immaterial deviation because the
bidder was already bound by its terms; - the failure was a minor

1nforma1ity or because the requirement related to bidder

responsibility rather than bid responsiveness, more recently
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the Comptroller appears to have taken the same approach with all
of these certification requirements. In this respect the Comp-
troller has stated:

{Clompletion of the subject representations and

certifications is not required to Jdetermine whether

a bid meets the requirements of the specifications

or other solicitation provisions and thercfore

does not affect responsiveness of the tid, with

the result that the failure Lo cemplete such

items may be waived or aired after bid opening.”’

Whilec failure to meet the foregoing certification require-
ments has-not resulted in a fiinding of nonresponsiveness, a
totally different position has been taken when the certification
requirement nas related to a bidder's offer to meet goals ar
objectives inserted in the invitation for the purpose of advanc-
ing certain public policies. In such situations the failure to
complete the certification has resulted in a finding of nonre-
Sponsiveness.t | In the recent past, within this category, the
certification requirement which has most frequently been violated
has been contractor certifications of minority manpower utiliza-
tion goals in federally invoived construction contracts. This
vequirement has been dinserted in invitations for the purpose of
encouraging dffirmative action on the part of constructiaon
contractors.
While presently it is no longer required by regulation

that invitations contain such a requirement, in the past the
certification requirement has resulted in both confusion on the

part of bidders and a number of decisions regarding respon-

t
»

siveness. The most notable decision, for purposes of this




melysis, arvose put of g bidder's faiture (o insest on the fornm

provided, his affirmative oction qguals In o procurement covered

1y

by o the Washington Plan. Ahile the Lidder failed to enter hic
goals, he did <sign the certificate upan which wa, included a
statement of the prescribed ranges of winority menpover utiliza-
tion which would constitute an effective affirmative action pro-
qrim. dasod vpon this fact the bidder arqued upsuc:essfuliy
wotore the Comptroller that by Ligning e we bound to the nini-
puamr ogoals din o the presceribed range oand that . theref,ce, Wig Lid
UREN rwsynnxivw.‘ C The bidder vas mare wucce L fal befogre 4 Uis-
trict Court. 't dasued an o Iinjunction prohibitine award Lfter

findipg the deviation imeaterial, o part, haced uon the Lelief

far o tne bidder was obligated to cortorm witn the winin, s gools in
spite of the failoare to insert his own goals in the spaces pro-
vid&d.‘ |
The matteor culminated before the Tourt of Appeal  far the

Pistrict of Cotlumbia in MNortheast Con.truction Company v.
Romney . | Thoere the lower court's decision was reversed. More
significantly, however, in so doing, the Court appeared to refute
the vrimary principles traditionally utilized in federal procure-
ment Lo determine the acceptabrility of nonconforming bids. As tu
the issue uf whether the deviation was immaterial because the
bidder was bound by his signature to the mininum goals, the Court
divmivsed the principle of obligation stating:

I's the procurenent officer required tn resolve
this legal question, which at the very least the
wording of the Appendix sought to avoid? Even if

he projected as probalily that a Fedceral court would
ultimate y rule . . . *that there was such a commit-
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ment, is the procurement otficer requires bty

buy & lawsuit? Is not the Government's interect

in this commitwment important c¢nough to require

it in the bid, as filed, 1n the form of specific

goals, without any question as tu supplementation,

and without any it, ands. or huts?-
The court then turned aside the bidder'c argument that the defect
was a winor intormality., the correction or waiver of which would

|

not be prejudicial to other bidders. In refusing to follow the
sirinciple of actual prejudice it stated:

The specific command of the Appendix A requlation

clearly states uand reiterates o bid lacking the

pertinent information cancerningprojected

employers and specitic goais will be decmed

nonresponsive. Whether or not other bidders woula

be prejudiced by subsequential insertion, the

Guvernment's broad policy objective may be

prejudiced by the omission.:
Therofore, 1n essoence, the Court followed o mirror fuage pringi-
poe in wmeasuring the effect of the deviation upun ti- bids accept-
abiliiy. In 50 doing it took the position that where a require-
ment is inserted in an invitation to further social or economic
objectives at the behest of a department or agency with govern-
ment-wide authority to achieve those objectives, standard pro-
curement regulations concerned with bid responsiveness are inap-
plicable since ounly the responsible agency can properly determine
the impact »f the Jeviation upon the policy ovbivctives.

Such a position would appear to serve only tu further con-

fuse an already uncerteis situation. The question logically
posed by the Court's rativnale is why create federal procurement

rules at all if they are not to be tollowed in ecach situation?

While consistency has not been a hallmark of the decisions of the




Lomptroller in the wrea ot bid responsiveness, cicgoly consis-
tency cannot be achieved by what 15 0 conence o 2gurt directed
mendate to change the rulos wnenever Qb 1, tell taat tie roguire-
cent ropresents the turthevance of on overviding public poticy.
I either eveno, since the cccaision in Horiheast Construc-
o, ke, ¢ deviation hae related to g certifoatlion require-
cent, the Comp'raoller has continued tu follow his traditional
cuoonroach in mecsuring acceptability. In severai decisions, for
example, bids have been found responsive cven in the ab cnne of
croverly completed affirmative action certificates where 1
appearsd oo f tne bidder would still be obliguted to mect the
yuquivements. | Cunsequently, il would seem that cven whe-e a

certitication is deemeda an ossential requirement rolating to e

sublic policy thy Comptroiier will tontinue 1o lecide issues of
re<ronsiveness on tne basis of established tests of materiolity.
(uring devietilans Througn ffers to Comply

Jecasinnaliy bids are submitted with statements which indi-
cate o bLidder's blanket offer to comply with the requirements
Picned i the dinvitation. In such cases it has been argued that
the ovter «uvrved to cvercome otherwise material deviation in the
bid, thereby rendering it acceptable., Tne Comptrouller General's
approach to the i.sue of whether an offer to comply will overcome
a miterial deviotion has turned primarily upon whether the devia-
tien resulted team o failure to confeorm with a descriptive litera-
ture requirement ant if not whetncr the language o! the offer

clearty evidenced an intent to comply with the invi*ation's
; Py




requirements.

The foundation for the Comptroiler's current pousiticr can
be traced to a 1930 decision in which it wa., held iwproper for
an agency te reject o bid simply vecause the bidder's commercial
roduct failed to meet an invitation's specifications. In ‘the
decision it was stressea thdt upon acceptance the bidder would
be obligated tu meet the specifications and that how it did o was
Gt no concern to tie Government, This apinion wes iater civel
to supuort the concepi that a blanket offer to comply with spoli-
fications would render a bid acceptable notwithstunding material
variatiuns in the details of the bid. In a 1957 opinion the
Comptroller applied this concept by indicating thet the submisg-
sion uf a bhrochure, modifying certain essential invitation
cliases, was cured by a provision within it stating thet dis-
ctepancies between it and the specifications were nol to be
con.true.r as an intent to take exception to the specifications.

At the same time, however, this concept was fcound inappli-
cable to situations involving a requirement to furnish descriptive
data. In such situations, even though a bidder included a clear
statement indicating that specified requircments would prevail
over discrepancies in it data, the Comptroiler held thet bids
should be rejected. The rationale was based on the facti that
adegnate data was deemed essential for proper agency evalua -
tion. i, where bidders were (learly adviced o1 4 require-

poent o turrish Jdescriptive data it was held that a blanket

ofter to corply waus inadeguate to overcome deticiencies in




fulfilling the data requirement.

Recent decisions involving descriptive ddata requircments
appedr to have been vesolved on a basis congistent with this
earlier approach. In "brand name or equal" procurement., for
exanple, the Comptroller has irvariably indicated thai a blarnket
otfer to comply with specitication requirements will not overcome

d Dbidder's tailure to conform to o reqguirement to submit descrip-

tive materials when bidding on an "or equal” basis,’. Iin these
decision. 1t has been stressed that a stateirnt that a product
complys with the salient characlteristics listed in the invita-
tion | or & promise to conform to those characteristics is
not a substitute for the reqguired data. The basis ior these
docisions exists in the feeling tnat without such data the Govern-
ent would be unable to ascortain exactly what it was purchas-
ing. | The pusition taken is that responsiveness depends upon
the completeness of the information submitted or reasonably
avatlable to the agency rather than upon an ovverall offer to

0
comply.

On the other hand, in situations not involving descriptive
data requirements the Comptroller has indicated that an offer to
comply may Le sufficient to cure a material deviatior. The key
to acceptability has been the language utiized in the offer.
There is a fine, almost imperceptable, line between an adequate
and an inadequate offer to comply. Where the language has been

conclusionary, such as statements that the bidder was taking no

exception to the specifications, or that the bid was being
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3. Prestex Inc., v, United States, 162 Ct. Cl. 627, 320
Lod 367 119633 T Comp. Gen. 271 (1971): 5G Comp. Gen. 732

‘

f1971): 30 Cowv. Gewn 179 (1950).

4. Harlting Pollution Controle Corp., CLomp. Gen, Dec.
Bo1N0R99 ) 7522 CPD € 17 (1975).

5. 40 Comp. Gon. 377 (196%); 47 Comp. Gen. 203 {1963,
Foberaft Inc., Lomp. Gen. Dec. B-186973, 76-2 CPD <324 (1976).

S.0239 Cemp. Gen. 86 (1959): Comyp. Gen. Dec. B-172227, May
T2, 1971, Unpub.

tiardina Pollution Contrals Corr., fonp. Gen. Deoc.
B-iR0599, T75-0 CPD o« 17 (1975).

9. F.q., A0 Comp. Gen. 458 (1961)(offer of equipment of
U.v. rather than Y.S. oriqin); Vanguard Pacific, Inc., Comp. Gen.
De.. "-185397, 76-1 CPD « 313 (1976)(extension lights with nco-
orene rubber handles instead of plastic handles as required);
“heffield Building Co., Inc., Comp. Gen. Dec. B-181242, /4-2 ¢PU
C 360 (1874 (ofter of derrickboat without required spud enainej:
Coru. Gen. Tec. B-167052, September 15, 1969, Unpub. (nffer of
surjicer detergent with providine-icdine as active ingredient
inctcad of phosphate ester-iodine); Comp. Gen. Dec. 5-167429,
“eptember 11, 1969, Unpub. foffer of forklift with four six-volt
batteries instead of one 24 volt hattery), Comp. Gen. Dec.
S-"€3181, february 7, 1968, Unpub. {(offer of lighting fixtures
s:aller than size specified in invitation).

9. 1
E-159682, 7
E-1500600, 7

.g., Test Drilling Secrvice Co., Comp. fien. Dec.
7-2 CPD ¢« 193 (1977); Rise, Inc., Comp. Gen. Dec.
5-1 CPh « L9 (1975).

19, E.a., 49 Comp. fien. 211 (1969): Global Fire Protection
fo., Comp. Gen. Dec. B-180961, 76-2 CPD ® 22 (1976); Webcraft
Packaging, Comp. Gen. Dec. B-184750, 75-2 CPD « 334 (1975);
Hawthorn Mellody NDairy, Comp. Gen. Uec. B-180422, 74-1 CPD « 24¢
(1974).

11. Webcraft Packagina, Comp. Gen. Dec. B-184750, 75-2 CPD

147
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334 (19740).

12. Hawthorn Mellody Dairy, Comp. Gen. Dec. B-170422, 74-1
CPD « 244 (1974),

13. Comp. Gen. Decc. B-172227, May 13, 1971, Unpub. (offer
of Jjackets with five buttons instead of four as rcquired found
to constitute immaterial deviation since there appeared to be no
impact upon cost or quality).

51 Compi. Gen. 5105 (1972)(quality and price); 43
963) (quality and price). But see lTonics, Irnc.,

{1973){actual prejudice found without discussion
. guantity or delivery).

4. t.g.,
Comp. Gen. 209 (1
53 Comp. Gen. 9009
of price, quality
15. 51 Comp. Gen. 518 {1972).
16. 43 Comp. Gen. 209 (1963).

17. 38 Comp. Gen. 830 (1959);, Comp. hen. Dec. B-166466,
April 22, 1969, Unpub. The Comptroller has alsog held that a bid-
der may be permitted to furnish an alternate product after award
as long as the product meets and excoeds the invitation's require-
ments. 43 Comp. Gen. 635 (1969)(providing dual specd tape record-
er rather than single speed).

18. 38 Comp. Gen. 830 (1959). Where the product has been
cuperior but did not meet an essential requirement bids have
been found nonresponsive. 36 Comp. fen. 705 (1957); Comp. Gen.
Dec. B3-166685, June 16, 1969, Unpub.

19. Charles J. Dispenza & Assoc., Comp. Gen. Dec. B-186123,
77-1 CPD « 284 (1677).

20. E.g., National Ambulence Co., Inc., 55 Comp. Gen. 597
(1975): 38 CTomp. Gen. 508 (1959); 38 Comp. Gen. 131 {1958): 37
Comp. Gen. 186 (1957); Kipp Construction Co., Comp. Gen. Dec.
P-181588, 75-1 CPD « 20 (1975).

21. E.g., 38 Comp. Gen. 131 {(1958); 37 Comp. Gen. 186
(1957); 19 Comp. Gen. 450 {1939); I3 Comp. Gen. 169 (1933); E.M,
Gostovich Construction Co., Comp. Gen. Dec. PR-18N362, 74-1 CPD
« 74 (1974).

22. E.g., 50 Comp. Gen. 733 (1971); 33 Comp. Gen. 441
(1954).
23. E.g., 38 Comp. Gen. 131 (1958); 20 Comp. Gen. 4 (1940).

24, EL%., Lift Power Inc., Comp. Gen. Dec. B-182604, 75-1
Cer ¢ 13 (1975).
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25. 38 Comp. Gen. 612 (1959)(delivery contingent upon
termination of strike); 33 Comp. Gen. 441 (1954)(delivery con-
ditioned upon receipt of materials from subcontractors);
Montague-Betts Co., Inc., Comp. Gen. Dec. B-182530C, 74-2 CPD
€ 270 (1974)(delivery conditioned upon no supplier delays); E.M.
Gostovich Construction Co., Comp. Gen. Dec. [-180362, 74-1 ¢
74 (1974)(completion by specified date conditioned upon ability
to obtain fuel and materials).

26. Allied Asphalt Paving Co., Coump. Gen. Dec. B-1%9843,
77-2 CPD ¢ 450 (1977)(no responsibility for vandalism).

27. 33 Comp. Gen. 508 {(195%9): Yaiser Aerospace & Elec-
tronics Corp., Comp. Gen. Dec. B-150376, 77-1 CPD *« 73 (1977):
R. Parks Co., Cowp. Gen. Dec. B-126699, 76-2 CPD * 360 (1976,
Durable Metal Products Co., Comp. Gen. Dec. B-182864, 75-2 CPD
© 337 (1975%).

29. National Ambulence Co., Inc., 55 Comp. Gen. 597 (1975)
(bid conditioned upon receipt of city license).

29. 50 €Comp. Gen. 733 (1971):; & Comp. Gen. 649 (1926);
Fire & Technical Lquipment Corp.. Comp. Gen. Dec. B-192408,
78-2 CPD « 9% (197”); Fisher-Xlosterman, Inc., Comp. Gen. Dec.
-185106, 76-1 CPD « 165 (1976).

30. Page Airways, Inc., 54 Comp, Gen. 120 (1974)(refusing
to accept less than $100.00 minimum orders when invitation
specified that Government could place minimum orders to $50.00);
Marsh Stencil Machine Co., Comp. Gen. Dec. B8-188131, 77-1 CPD *
207 (1977)(1imiting minimum orders to $50.00 when Government
solicited minimum orders to $15.00).

31. 55 Comp. Gen. 445 (1975); 53 Comp. Gen. 24 (1973).
32. 38 Comp. Gen. 131 (195&).

33. E.g., Joy Manufacturing Co., 54 Comp. Gen. 238 (1974},
50 Comp. Gen. 733 (1971): 38 Comp. Gen. 503 (1959); Durable
Metal Products Co., Comp. Gen. Dec. B-182864, 75-2 CPD « 337
£1875).

? National Ambulence Co., Inc., 55 Comp. Gen. 597
p struction o., Comp. Gen., Dec. R-181588, 75-1

975)
PO e ZO (1

-
(1 p
cp 975)

3. 50 Comp. Gen. 733 (19/1).

36. Kipp Construction Co., Cormp. Gen. Dec. $-181588, 75-1
CPy o« 20 (1975).
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37, Tonics, Inc.. B3 Comp. fGen. 910 {19/,

38. E.g.. Joy Manufacturing Co., 54 Comp. Gen. 257 (1974);
48 Coup. Gen. 464 (1969): Commercial Padiao Co., Comp. Gen. Dec.
8-193048, 78-2 (Pl « 397 (19878).

39. 36 Comp. Gen. 259 (1956): 3% Comp. Gen. 644 (1956).
This exception is also provided for in the pr .curement requla-
ticons. DAR 2-404.2(d){i); FPR 1-72.404-7,

40. 35 vomp. Gen. 684 (1956).

41. 1d.

42. 38 Comp. Gen. 131 (1952); F.M. Gostovich Cunstruction
Co., Comp. Gen, B-18036¢, 74-1 CPL ¢ 74 (1974).

43. 47 Comp. Gen. 658 (1368); Arcwel Ccrp., Comp. Gen.
Dec. B-191840, 78-2 (PD « 8 (1978).

44. 47 Comp. Gen. 658 (196S8).

45. George C. Martin, Inc., 55 Comp. Gen. 100 (1975);
Gereral Fire Extinguisher Corp., 54 Comp. Gen. 416 (1974).

46. See 47 Comp. Gen. 658 (1968),

47. Martin % Turner Supply Co., 54 Cuup. Gen. 3927 . )
A2 Comp. Gen. 414 (19¢3).

48. Comp. Gen. Dec. B-168479, Decenber 31, 1569, Unpub.

39, 54 Comp. Gen. 416 {1974): (omp. Gen. Dec. B-172724,
September 7, 1971, Unpub.

50. Arcwel Corp., Comp. Gen. Dec. t-191340, 78-2 CPD ¢
o {1G78).

51. 36 Comp. Gen. 380 (1950).
2. 46 Comp. Gen. 371 (1966).

53. E.g., Miles Metal Corp., 54 Comp. Gen. 750 (1975);
46 Conp. Gen. 415 (19€6).

54. The Comptroller has expressed this concern by stating:
[T]o hold otherwise affords the bidder who has

Timited its bid acceptance periovd an advantage
over its competitors . . . . When a bidder linmits
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P

its bid acceptance period, it has the ouption
to refuse award after that time in the event
of uranticipated increases in cost, or by
extending its bid acceptance period, to ac-
cept award 1f desired. Bidders complying
with the invitation's acceptance period lim-
itation would not have that nption but would
be bound by the Government's acceptance.

iles Metal Corp., 54 Comp. Gen. 750, 751 {1975%).

55. 15 Comp. Gen. 553 {19734},

56. Tor a discussion of the circumstances which will jus-
iy the acceptance of a bid in which the bid acceptance pericd
has expired see Request for Advance Decision, Comp. Gen. Dec.

-191019, 78-1 CPl ¢« 59 {1978).
57. Miles Metal Corp., 54 Comp. Gen. 750 (1975).

54, t.g., 13 Comp. Gen. 12 (1963); 46 Comp. Gen. 41¢
£1966) ‘umet Valley tlying Service Co., Inc., Comp. Gern. Dec.
11390, 70-1 CPD o« 344 (1978); Perry (. Herford, Comp. Gen.

Do, R-19f666, 76-2 CPD « 465 (1976).
99, Miles Metal Corp., %4 Comp. Gen. 799 {19748).
60 . 46 Comp. Gen. 313 (1%66).

61. Hemet Valley flying Service Co., Inc., Comp. Jen.
Dec. 2-191390, 78-1 (PD « 344 (19713).

6Z2. International Manufacturing Co., Inc., Comp. Gen.
Jec. B-13073%4, 74-1 CFD « 300 (1973).

63. 17 Comp. Gen. 769 (1963).

64. Columbia Van tines, Inc., 54 Comp. fRen. 955 (1975).

65. Imperial tastman Corp., 55 Comp. fGen. 605 (1975);
30 Comp. Gen. 876 (1959); 36 Comp. Gen. 181 (1956): 30 Comp
Gen. 179 (1950); DAR 2-404.2(c); FPR 1-2.404-2(a).

66. 33 Comp. Gen. 441 (1954); 30 Comp. Gen. 179 (1950).

7. 36 Comp. Gen. 181, 183 {1956).

b, A0 Comp. Gen. 279 (1960): 34 Comp. Gen. 264 (1955).

69. 36 Comp. Gen. 101 (1956).




70, Conp. Gen. Dec. B-i%H9%9, Tebruary 24, 1965, 'npub.
The Comptrollier has expressed concern that <such open ended
delivery terms might lead to an arhitrary evaluation of hids,
A€ Comp. Gen. 746, 748 (1967). See al«wo John Reine s % (o, v,
United States, 163 Ct. Ct. 381, 325 [.2d 478 (i963), cert.
denied, 377 U.S. 931 (1964)(finding bid responsive althouqgb 1t
failed to offer delivery within €0 duys o dinvitation specified
that a failure to offer delivery within 60 days "might'  bhe
cause for rejection).

71. Comp. Gen. Dec. PR-175347, "yrch 27, 1972, Unput,

72. Comp. Gen. Dec. B-1702"7, Aunust 1#, 1970, Unpub.,
aff'd on reconsideration, £0 Comp. fien. 379 (1970).

753. Comp. Gen. DNec. B-17%342, March 27, 1972, lUnpub.

74. Memory Display Systems Divicion of fdnalite Corp.,
Comp. Gen. Dec. B-187591, 77-1 CPD ¢ 74 (1977).

75. 48 Comp. Gen. 267 (1963), Comp. Gen. Dec. B-147943,
March 23, 1962, Unpub.

76. 43 Comp. Gen. 813 (1964).

77. Parker-Hannefin Corp.. Corp. Gen. Dec., B-108F285, 76-2
CFD ¢ 120 (1976).

78. Imperial Eastman Corp.. %5 Comp. Gen. €05 (1979},
38 Comp. fhien. 276 {(1959).
79

Comp. Gen. Dec. B-15917%, Septemter 6, 1966, Unpub.

man Corp.. %5 Comp. Sen. 605 (1975).

9. Imperial Fast
(d): FPR 1-1.316-40f).

Seroalse DAR 1-305.
21, %3 Comp. Gen. 7372 (1973).
H2. 53 Comwp. Gen. 320 (1973).

82 34 fomp. Gen. 801 {1969)(dicte): 34 Comp. Gen. 439
(1955); Jonard Industries Corp., BL-192979, 79-1 CPD *« 65 (1979).

84, 17 Comp. Gen. 497 (1937).
85. 34 Comp. Gen. 439 (1955).
26, DAK 2-405(iii)(B); FPR 1-2.405(c){(1).

87. Shippers Packaaing and Container Corp., Comp. Gen.




Dec. B-18a4pn, 75-2 CPD « 241 (1975).

82, 3w Comp. Gen, 523 {1957): tdnund Leising Buiiding

Tontractor, Inc.. Comp. Gen. Dec. 1-10440%, 76-72 CPL ¢ 263 (1975);

James J. Madden, Inc., Comp. Gen. Dec. 74-7 tph « 290 (1974),
80, 42 Comp. Gen. 648 (1969 .
90. Comp. fGen., fec. B-169%94, October 27, 1970, Unpub.

1. Jonard Industries Corp., Comp. Gen. Dec. B8-192979,
79-1 €D o« €5 (167a), In a4 1969 decision the Federal Circuit
Court for the District of Columbia refused to apply the “incorp-
oration by rcference” principle in a situation involving com-
petitive biddina for o0il and gas leases. Superior 0il Co. v.
Udail, 409 F.2d 1115 (D.C. Cir, 1969). The Comptroller has dis-
tinguished the decision from his own position based on the fact
that in Superior 0il the applicable requlations did not provide
for the acceptance of unsigned bids accompanied by siqgned docu-

ments while the procurement regulations contain such a provision,

Comp. Gen. Dec. B-166130, May 2, 1969, Unpub.
92. 48 Comp. Gen. 801 (1969).
93. Id. at 804,
94. Comp. Gen. Dec. R-175990, June 1, 1972, Unpub.

G5. Mannheim Pattern Works, Lomp. Gen. Dec. ©-186837,
o= CPD ¢ 103 {1976)% Quinn Glass Co., Comp. Gen. Dec.
R-133e81, 75-2 ¢PD « 120 (197%).

96. 34 Comp. Gen. 439 (195%). Both major procurement
vegqulations provide for the acceptance of bids containing
typewrrtten, stanped, or printed signatures where there is evi-
Joencge that the bidder hgs authorized this wmetnod of commit-
ting himeelf. DAR 2-405{3i1)(A): TPR 1-2.405(c)(2).

97. E.a., Marsh Stencii Machine Co., Comp. Gen. Dec.
P-1e3131, 77-T ceno« 207 (1977).

98. L.q., Nation:1 Investigation Bureau, Inc., Comp. Gen.
Tec. B-191754, 78-2 CPD « 44 (1973).

99, .a.
and (ond1t1ons)
1-16.901-33A (1

, Standard Form 330 (Solicitation Instructions
, paraqraph 2(b), AV} C.V.R. Subtit. A, Ch. 1, pt.
0/ )

100, 18 Comp. Oen. 169 (1968)
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101. 49 Comp. Gen. 527 (1970).

102. 50 Comp. Gen. 627 (1971); Corbin Sales Corp., Comp.
Gen. DNec. B-182978, 75-1 CPD ¢ 347 (1975).

103. E.g., Huey Paper and Material, Stacor Corp.. fomp.
Gen. Dec. B-T85762, 76-1 CPD « 382 (1976); General Llectric Co.,
Comn. Gen. Dec. B-184373, 76-1 CPD « 298 (1976).

104. C.%., 40 Comp. Gen. 393 (
Gen. Dec. B-187603, 76-1 CPD « 210 (]

105. £E.g9., The Intwistle CLo., CLomp. Gen. Dec. 5-192990,
79-1 CPD ¢ 112 (1979).

106. t.a., 51 Comp. Gen. 831 (1972).

107. £.a., 51 Comp. Gen., 8371 (1972)(resolving uncrertainty

in bid price by examining price of other bids); 49 Comp. Gen. 851

(1970)(apparent ambiquity resolved by examining purpose behind
Sidders submission of unsolicited nonconforming descriptive
literature). Cf. 50 Comp. Gen. 302 (1970)(impossible to resolve
price ambiquity in bid in 1light of wide diveraence in prices
bid by all bidders).

108. 50 Comp. Gen. 3 (1970), 43 Comp. Gen. 817 (1964);
36 Cemp. Gen. 705 (1957).

109, 16 Comp. Gen. 569 (1936).

110. 3% Comp. Gen. 546 (1960).

117. 39 Comp. Gen. 653 (1960).

112. E.q., 37 Comp. Gen. 785 (1958); 36 Comp. Gen. 705
(19%7). For one cummentator's interpretation of these decisions
see Shnitzer, Ambiguities In Invitations and Bids, Briefing
Papers No. 68-6, Federal Publications, Inc., at 8 (1968).

113. 30 Comp. Gen. 393 (1961).

114. See PRC Information Sciences Co., 56 Comp. Gen. 769
{
{(1977).

115. See text accompanyina notes 20-43 (Chapter Three),
Supra.

116. 46 Comp. Gen. 362 (1966).

117. 44 Comp. Gen. 361 (1965)(patent indemnity clause).

). Rix Industries, Comp.



155

113. 45 Comp. Gen. 809 (1966).

119. 47 Comp. Gen. 496 (1962): 46 Cowp. Gen. 368 (1966);
19 Comp. Gen. 461 (196%).

12C. 46 Comp. Gen. 3685 (13866).

121. 1d.

122. 47 Comp. Gen. 496 (1968).

123. E.g., 36 Comp. Gen. 705 (

1957); C. Campbeli, Inc.,
Covp. ten, Dec. B-185€11, 76-1 CPDh €« 155

Lol
(15/76).

124. E.q., Dominion Road Machinerv Corp., 56 Comp. Gen.
“33 {1977)(unsolicited descriptive literature); Comp. Gen. Dec.
5-166294, May 21, 196%, Unpub. {unsolicited drawings). The major
procurement regulations provide that nonconforming unsolicited
data should be disregarded unless it is clear that the bidder
intended to qualify his bid throuqh its submission.

"AR 2-202.5(f); FPR 1-2.202-5(f). The Comptruller takes a dif-
ferent view, finding that such data creates embiguity absent

a clear display of a bidder's intent to conform. Comp. Gen. Dec.
B-169480, May 26, 1970, Unpub.

25. Dominion Road Machin
(1977Y, 49 Comp. Gen. 851 (1470)
Sen. Dec. B-191902, 78-2 CpDh « 1

ery Corp., 56 Comp. Gen. 334
; Joy Manufacturing Co., Comp.
27 (1978).

126. 49 Comp. Gen. 851 (1970)(bid submitted with litera-
ture describing varicus nonconforming products found acceptable
where it was clear that products described were not being
nffered as alternates to specification requirements).

127. Dominion Road Machinery Corp., 56 Comp. tien. 334
(1977).

128. Joy Manufacturing Co., Comp. Gen. Dec. B-131302,
70-2 CPD « 127 (1972},

129. Abbott Laboratories, Comp. Gen. Dec. B-183799, 75-2
¢ 171 (1975).

130. Id.
131. 1Id.

137, Sentinel Flec.,, Inc., Comp. Gen., Dec. B-185681,
761 CPD ¢« 405 (1976),




133. A related situation results from a bidder's failure
to enter a price for a required iter. See text arcompanying
notes 145-158 (Chapter Three), infra.

134. Comp. Gen. Dec. B-165428, December 26, 1962, Unpub.

135, 43 Comp. Gen. 579 (1964); Oroken lLance nterprises,

Inc., Comp. Gen. Dec. B-190206, /2-1 (P « 279 (197%); Comp. fGen.

Pec. B-156145, March 8, 1965, Unpub.
136. 43 Comp. Gen. 579 (1964).
137. General Kinetics, Inc., 56 Tomp. Gen. 346 (1977).
133. 40 Comp. Gen. 321 (1960).
139. 45 Comp. Gen, 221 (1965).
140, 52 Comp. Gen. 265 (1972).

141, Dyneteria, Inc., 54 Comp. Gen. 345 (1975): 438 Comp.
1

Gen. 757 (1969). Rut see 51 Comp. Gen. 352 (147
142. 43 Comp. Gen. 757 (1969).
143. Herman H. Neumann Construction, 195 Comp. Cen. 168
(1975); Chemical Technology, Inc., Comp. Gen. Dec. B-179674,
74-1 CPD ¢ 160 (1974).

114. Chemical Technology, Inc., Coup. Gen. Dec. B-179674
74-1 CPD « 160 (1974).

145, £.q., 41 Comp. Gen. 721 (1962); fxcavation Construc-
tion, Inc., Comn. Gen. Dec. B-130853, 74-1 Cv¥D « 792 (149/4).

14¢. 50 Comp. Gen. 852 (1971).

147, 52 Comp. Gen., 886 (1973); 51 Comp. Gen. 443 (1972):
comp ., Gen, Dec. B-~176254, September 1, 1972, Unpub.

143, 52 Comp. Gen. 604, 697 (1973 (citations omitted).
127, V9., T&I [xcavatore, +onp Sen Dec. B-182261, 74-2
CPD e 122 (1972) 0 Comp. Gen. Dec. vol 6200, Cepterber 1, 1972,

.
Unpub.

0. TAR txcavators, (orp on, Dec o 2261, 74-72 CPD
7A).

151, Comp. Gen. Dec. B-1’% "' “epteber

15
¢« 322 (19

2. 1971, Unpub.




152, Comp. aen. Dec. B-161012, June 13, 1967, Unpub.
153, Comp. Gen. lec. B-151276, May 27, 1963, Unpub.
151 61 Comp. Gen. 433 (1972).
186, 52 Corp. Gen. 604 (1973).

Tan. 1d.

153, Stater tlectric To., {omp. Gen. Dec. B8-183654, 75-2
C-o ¢ 0126 (1975 (prices for ddentical items theouqghout other
portions of bid varied no more than S.067,

159, 42 Comp. Gen. 61, 64 (149677,

To). See 349 Comp. Oen. 639 11970). 45 Comn., Gen. 572
(1666,

161. Se¢e . “ucillio & So0n.. snc. v, Mayor of Mew Milford,
73 0N.J. 339,75 AL2d e (977 (failure to bid required alter-
nates held to ceonstitute materiel deviotion since inter alia
regquirerent mday nave been sufficient to deter potential bidders
‘rov biddiral.

‘. ,: .}

14, ~in-taie torp., Corp Gen. Dec. R-190878, 78-1 CPD
f1a72y

TES. 71 Crwp, Son. £70 (1972).,
163, id.

1665, &2 Cemp. Sen. 604 (197
Guon, dec. 2-127794, 77-2 (PD ¢ 284 (1977).

166. Ainslic Corp.. Comp. Gen. Dec. B-19G378, 78-1 CPD
« 340 (1978).

167. International Signal & Control Corp., 55 Comp. Gen.
894 (1676); 48 Comp. Gen. 171 (196¢8); Comp. Gen. Dec. B-166040,
March 24, 1969, Unpub.

163, 49 Comp. Gen. 289 (1962).

165. Comp. von, Dec. B-170044, October 15, 1970, Unpub.

170, 49 Comp. Gen. 538 (19/0).

3): Con-Chen Enterprises, Comp.
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189. Discussion of the issue of responsibility and its
relationship to bid responsiveness is beyond the scope of this
paper. See generally Gray, Responsiveness Versus Responsibility:
Policy and Practice in Government Tontracts., 7 Pub. Contract
L. Jd. 46 (1972y. 7 )

190. 42 Comp. Gen. 434 (1963).
i91. A0 Comp. Gen. 132 (1960): 36 Comp. Gen. 415 7195¢).

192. L.g., 41 Comp. Gen. 192 (1961)(bid found nonrespor-
sive where literature submitted consisted of a rough sketch
which was insufficient to permit adequate evaluation).

193. 49 Comp. fhen. 3/7 (1969){holding that there was an
insufficient basis for an agency to reject a bid where a normal
engineering evaluation of the information available may have
resolved discrepancies in the literature submitted); 39 Comp.
Gen. 595 (1960)(finding evaluation possible through the applica-
tion of recoqnized physical formula to information available
in the bid and invitation).

194, 39 Comp. Gen. 595, 598 (1960).

195. See 50 Comp. Gen. 137 (1970).

196. 40 Comp. Gen. 435 (1961).

197, 50 Comp. Gen. 137 (1970). The Comptraller has held
that a bidder may not be permitted to furnish literature after
bid opening unless he has first identified in his bid the pro-
duct to which the literature refers. Pure Air Filter .nterna-
tioral, 56 Comp. Gen. 608 (1977).

195, DAR 2-204.4: TPR 1-2.7202-4.
1J9. Id.
200. Compare Products Engineering Corp., 55 Comp. Gen.

1376) with R&0 Industries, Inc., Comp. Gen. Dec. B-183688,
PD « 377 (1975),

O~

201. R&0 Industries, lnc., Comp. Gen. Dec. B-183688, 75-2
CPD e 377 (1975).

202. D. N, Owens Co., 57 Comp. Gen. 231, 78-1 CPD * 66
[1978).

203. 1d.

— ——
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204. Savin Business Machines Corp., Loup. Gen. Dec.
B-12116s, 78-1 CPD « 447 (1978).

205. Lt.g., 51 Comp. Gen. 583 (1972).

¢06. 49 Comp. Gen. 311 (1969).

2C7. 39 Comp. Gen. €84 (1960); 37 Comp. Gen. 162 (1957).
The procurement requlations require that transportation co-ts
must be consivered in evalwating bids that are submitted f.o.b.
arigin., DAR 19-301.1(a); PR 1-2.202-3.

208. t.g., 48 Comp. Gen. 593 (1%969).

209. t.g., Comp. Gen. Dec. B-149165, September 4, 196¢,
dnpub,

210, See DAR 2-201(a)(B)(X); FPR 1-14.702-73.

ST Log., 43 Comp. Gen. 593 (1969).

217, 14.

213, Couwip. Gen. Dec. B-145165, Septlruver 4, 1962, Unpuu.
{holding that bidder’'s failure to desiynate port required re-
Jectiecn since biddey would not be obligated to deliver to nearest
port free of charge).

214, 49 Comp. Den. 517 (1970).

215, 1d.

216. 48 Zomp. Gen. 593 (1969).
217. Comp. Gen. Dec. B-151342, June 18, 1963, Unpub.
213. 12 Comp. Gen. 434 (1963).

219, Id., International Harvester Co., Comp. Gen. Dcc.
5-192996, 79-1 CPD * 259 (1979).

220. DAR 2-201(aj(B)(X), 19-210; FPR 1-19.202-3.
221. Sce 39 Comp. Gen. 684 (1960).
227, 3% Comp. Gen. 819 (1959),

223, 49 Comp. Gen. 496 (1970)({packaging specifications
poreitted determination of maximum possible weight by providing

that not wmore than 1000 tbs. could be packed in one box): 43 Comp.
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Gen. 357 (1968)(invitation specificd maximum weight and dinen-
sions thereby making it possible to determine saximum potentiai
weight). Cf. W. A. Apple Manufacturing Inc., Comp. Gen. Dec.
B-183791, 75-2 CPD ¢« 175 (197%), aff'd. 76-1 CPD ¢ 143 (197F)
(holding that furnishing an "approximate" quaranteed shipping
weight did not render bid nonresponsive where even if "approri-
mate' weight was doubled the bid would still remain low).

224, 4% Comp. Gen. 357, 360 (1964).

225. See Comp. Gen. Dec. B-174564, May 1, 1972, Unpub.

226. See Patty Precision Products (o., Comp. fern. Dec.
B-188469, 77-2 CPD « 44 (1977); Comp. Gen. Dec. B-175514, June
29, 1972, Unpub.

227. t.g., Patty Precision Products Co., Comp. Gen. Lec.
R-188469, 77-2 CPD « 44 (1977).

228. Comp. Gen. Dec. B-154064, June 23, 1964, lnpub.
229. 41 Comp. Gen. 106 (1961): 39 Comp. Gen. 247 (1959).
230. 41 Comp. Cen. 106 (1961).

231. 39 Cowmp. Gen. 247 (19853).

232, See A3 Comp. Gen. 206 (1963).

233. 1d.

21, 44 Comp. Gen. 526 (1965).

23+, James and Stritzke Construction Co., 54 Comp. Gen.
159 (1974'; Comp. Gen. bec. B-171771, April 23, 1971, Unpub.

236. 51 Comp. Gen. 4u3 (1972).

237. 43 Fed. Reg. 40,227 (1978)(to be codified in 41 C.F.R.

58-2.202-70). The regulation's subcontractor listing require-

ment applys to all construction contracts exceeding $1,000,000.00.

Only subcontractors who will perform work in excess of 6. of

the total contract price on the contract work site are reguired
to be listed. The DLepartment of the Interior's regulations at

one time contained a requirement for subcontractor listing. How-
ever, this requirement was deleted from the regulations in 1975.
40 Fed. Reg. 17,848 (1975). The Departwnent of the Defense's poli-
cy has been to let industry itself rcqulate bid shopping rather
than to attempt to do so through mandatary subcontractor listing
vequirements. See 40 Comp. Gen. 688 (1961).
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238. 53 Comp. hen. 27 (1973).

239. frank Coluccio Construction Co., Inc., 55 Conp. Gen.
955 (1976).

240. John J. Kirlin, Inc., Comp. Gen. Uec. B-187458, 77-1
(pD « 242 (19/7)(subcontractor to perform between .026 and
.077 of total contract).

241. Id. at -

242. Georqe iyman Construction Co., Comp. Gen. Dec.
B-183603, 77-1 CkD « 429 at 5 (1977).

243. Sce text accompanying notes 41-53 (Chapter Two),
Supra.

244, 46 Comp. Gen. 11 (1966); 43 Comp. Gen. 268 (19€3);
35 Comp. Gen., 532 (1959); Roderick Construction, Comp. Gen. Dec.
3-193116, 79-1 CPD « 69 (1979). But sece Adelhardt Construction
Co. v. United States, 107 F. Supp. 845, 123 Ct. Cl. 456 (1952).

245, 46 Comp. Gen. 11 (1966). Both major procurement
regulations provide for the acceptance of late bid guarantees
under the same rules established for the consideration of
late bids. DAR 10-102.5(iv); FPR 1-10.103-4(c).

246. 40 Comp. Gen. 469 (1961).

247, 42 Comp. Gen. 725 (1963); Roderick Construction,
Comp. Gen. Dec. B-193116, 79-7 CPD <« 69 (1979); P. W. Parker,
Inc., Comp. Gen. Dec. B-190286, 78-1 CPD <« 12 (1978); 5. Puma
and Co., Inc., Comp. fien. Dec. B-182936, 75-1 CPD ¢ 230 (1975).

243. DAR 10-102.5(i); FPR 1-10.103-4(a).

249. Comp. Gen. Dec. B-142869, May 27, 1960, Unpub. Cf.
39 Comp. Gen. 796 (1960)(failure to submit adequate bid deposit
with bid for 0il and gas lease waived since there were nc other
.cceptable bids).

250. t.q., A. D. Roe Co., Inc., 54 Comp. Gen. 271 (1974);
46 Comp. Gen. {l (1966).

251. £.g., 40 Comp. Gen. 561 (1961); 39 Comp. Gen. 827
(1 ); Alaska Industrial Coating, Comp. Gen. Uec. B-190295,
77-2 CPD v 290 (1977).

252. Alaska Industrial Coating, Comp. Gen. Dec. B-190295,
77-2 CPD « 290 (1977).




253. 51 Comp. Gen. 508 (1972).
254, DAR 10-102.5(ii); FPR 1-10.103-4(b).

255. 51 Comp. Gen. 8C2 (1972), 43 Comp. Gen. 238 (1963);
11 Comp. Gen. 74 {(1961).

256. Arch Associates, Inc. Comp. Gen. Dec. B-183364, 75-2
CPD « 106 (3975).

257, A. D. Roe Co., Inc., 54 Comp. Gen. 271 (1974), 52
Comp. Gen. 184 (1972).

258, E.q.,General Ship and fngine Worts, Inc., 55 Conp.
Gen. 422 (197§g(unauthorized signature of principle on bid bond
tound not to relieve surety of obligation); 39 Comp. Gen. 60
(1950) (improper date on bid bond held to constitute an immaterial
deviation); Comp. Gen. Uec. B-170694, December 3, 1970, Unpub.
(1lsnam1ng obligee on bid bond held immaterial as bord correctly
identified principal and bid invitation number).

259. f.g., A. 0. Roe Co., Inc., 54 Comp. Gen. 271 (1974)
{discrepancy between principal’ s identity on bid and on bond);
Munck Systems, Inc., Comp. Gen. Dec. 8-186749, 76-2 CPD « 345
{197¢)(bid bond to expire prior to conclusion of Government's
120 day bhid acceptance period).

260. Compare 41 Comp. Gen. 585 (1962)(holding that a comer-
c¢ial form bid bond was dgceptable even though its terms deviated
from the required form bond since by reading the bond and the bid
together it appeared that the Government would receive the secur-
ity it desired) with Southern Space, Inc., Comp. Gen. Dec.
B-179962, 74-1 CPD ¢ 155 (1974)(personal check held not to repre-
sent a firm and irrevocable commitment).

261. See text accompanying notes 22-24 (Chapter two),
supra.

262 Ira Gelber Food Services, Inc., 55 Comp. Gen,.
599 (1375) (faT%ure to receive amendment found to be an insuffi-
cient reason to waive requirement to acknowledge amendment);
Columbus Snrvices International, Comp. Gen. Dec. B-191070, 78-2
CPD « 338 (1978)(failure to receive amendment from agency does
not provide a ba51s on which requirement to acknowledge amendment
mdy be waived).

263. 42 Comp. Gen. 490, 493 (1963).

264, L.g., 52 Comp. Gen. 514 (1973); B&W Stat Laboratory,
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in.., Com». Gen., Dec. B-183627, 77-2 CPD 151 (1977); uUniversal
wontracting and Brick Pointing Co., Comp. Gen. Dec. B-'88394,
77-1 CPD <« 347 (1977), Algernon Blair, Inc., Comp. Gen. Dec.
8-182626, 75-1 CPD ¢ 76 (1975).

265. See text accompanying notes 60-65 (Chapter Two,,
Supra.

266. 52 Comp. Gen. 544 (1973).

267. See Ira Gelber Food Services, Inc.., 5% Comp. Gen.
LAy (1975).

266, 14, Cf. 53 Comp. Gen. 64 (1973)(refusing tu consider
contractor's estimate in tight of estimate received from agency).

269. !va Gelber food Services, Inc., 45 Comp. Gen. 599
(Tu,/5),

270. Algernon Bltair, Inc., Comp. Gen. Uec. [-182626, 75-1
Lre o« 76 (1975).

271, Universal Contracting and Brick Pointing Co., Comp.
Gen. Zec. B-138394, 77-1 CPUL ¢ 347 (1977).

272. Algernon Blair, Tnc., Comp. Gen. Dec. u-182626, 75-1
¢ 76 (1975).

oy

273. Inscom Electrounics Corp., 53 Comp. Gen. 562 (1974).

274. Vanbar, Comp. Gen. Dec. B-184800, 75-2 (P2 v 385

(1979).

275. See e.g., Inscom blectronics Corp., 53 Comp. Gen.
"ty (1974 (finding amendment altering -secifications to have a
moterial dmpact on quality based on contracting officer's report
that chanrge was significant).
L. lompare 57

o7 re 52 Comp. Gen. 544 (1973) with Inscom Electron-
52 Comp. Gen. 569

(1974).

Coru,

277. “ce text accompanying notes 17-1% {Chapter Three),

273. 41 Comp. Gen. 550 (1962); Shippers Packaging and
{on-ainer Corp., Comp. Gen, Dec. B-134488, 75-2 CPD « 241 {1975);
Titan Mountain States Construction Corp., Comp. Gen. Dec.
5-183680, 75-1 CPD ¢ 393 (1975); Imperial Fashions, Inc., Comp.
Gen. Dec. B-132730, 75-1 CPD ® 45 (1975),.
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279. Titan Mountain States Construction Corp., Comp. Gen.
Dec. B-183680, 75-1 CPD ¢ 393 (197%).

230. 41 Comp. Gen. 550 (1962).
Fashions, Inc., Comp. Gen. Dec. B-182730,

281. Imperi
75-1 CPD « 45 (1}

262. Spartan 0il1 Co., Inc., Comp. Gen bec. B-125182, 76-1
CPD ¢ 9} (197¢).

283. Titan Mountain States Construction Corp., Comp. Gen.
Dec. B-1383680, 75-1 CPD ¢ 393 (1974).

284. t.g., Porter Contracting Co., 55 Comp. Gen. 615
(1¢76)(Davis-Bacon wage rate determination); Columbus Services
International, Comp. Gen. Dec. B-191070, 78-2 CPD ¢ 338 (1978)
(Service Contract Act wage determiration); Rothwell Bros. Inc.,
Comp. Gen. Dec. B-190311,77-2 CPD ¢« 316 (1977)(Davis-Bacon
wage determination).

285, Comp. Gen. Bec. B-177747., April 11, 1973, Unpub.

2u06. NMgua-Trol Corp., Comp. Gen. Dec. B-191647%, 78-U CPU
A1 (1eTn).

! 287. 50 Comp. Gen., 1 (1970).

283. Aqua-Trol Corp.. Comp. Gen. Dec. B-191648&, 78-2 CPD
« 31 (1978) (indicating that amendment adding economic adjustment
clause may have had an impact upon price but even if that impact
was rinimal the amendment was material because it changed the
legal relaticnship of the parties). Kuckenberg-Arenz, Comp. Gen.
Dec. B-184169, 75-2 CPD « 67 (1975)(finding that modification
of wage rate determination had an effect on price while at the
came time indicating that cven if that impact was minimal the
amendment would still be considered material).

289. Kuckenberg-Arcnz, Comp. Gen. Dec. B-184169, 75-2 CPD
67 {1975).

290. Cibro Petroleum, Comp. Gen. Dec. B-189330, B-189619,
J7-2 CPD ¢ 221 (1977).

291. See text accompanying notes 70-73 (Chapter Twou),
SUPra.

292. Inscom Electronics Corp., 53 Comp. Gen. 569 (1974);
Imperial Fashions, Inc., Comp. Gen. Dec. B-182252, 75-1 CPD *
45 (1975).
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293. E.g., 51 Comp. Gen. 370 (1971)(price certification);
51 Comp. Gen. 329 (1971)(affirmative action certification); 50
Comp. Gen. B44 (1971)(affirmative action certification); Uepart-
ment of the Interior - request for advance decision, Comp. Gen.
Dec. B-193109, 78-2 CPD * 437 (1978)(affirmative action certifi-
cation).

294. F.g., Standard torm 33 (»oulicitation, Gffer and
Award), 41 C.F.R. Subtit. A, ch. 1, pt. 1-16.901-33 (1978).
295. Id. This form is utilizet py Government agencies
for supply and service contracts. “re P “chritser, fovernment
Contract tidding 69 (1976).

296, Bryan L. and F.B. Standley, CLomp. Sen. Dec. B-186573,
76-" CH0 v 60 (1976).

29/7. 50 Comp. Gen. 697 (1971)("Buy American" certification);
Comp. dGen., Dec. B-165186, November 7., 1968, Unpub. (Independent
Price Determination and "Buy American” certifications).

293, Tennessee Valley Service, Inc., Comp. Gen. Dec.
B-186380, 76-1 CPD ¢ 410 (1976)(Contingent Fee and Small Busi-
ness certifications); Comp. Gen. Dec. B-165186, November 7, 1968,
Unpub. (Contingent Fee and Small Business certifications).

299. Comp. Gen. Dec. B-165186, November 7, 196&, Unpub.
(Cqual Opportunity certification).

300. Bryan L. and F.B. Standley, Comp. Gen. Dec. B-186573,
76-2 CPD ¢ 60 p. 4 (1976).

301. £.g., 51 Comp. Gen. 370 (1971): Ed-Mor Electric Co.,
Ine., Comp. Gen. Dec. B-187348, 76-2 CPD ¢ 431 (1976); Wiipar
Cunstruction Co., Comp. Gen. Dec. B-184582, 76-1 CPD « 56
:1976); Burnham Construction Co., Comp. Gen. Dec. B-183361,

75-1 CPD ¢ 348 (1975); Comp. Gen. Dec. B-174932, March 3, 1972,
Unpub.

302. txerutive Order 11,246, 3 C.F.R. 339 (1965) prohibits
covered federal contractors and subcontractors from discrimin-
ating against any employee or applicant for employment based on
race, color, religion, sex or national origin. In addition,
contractors and subcontractors are required to take affirmative
action in employment of minorities. The Secretary of Labor has
tbeen given government-wide authority to adopt ruies, reguliations
and orders deemed essential to achieve the purposes of the
order. Id. at 4 201.

303. Effective May 8, 1878 the procedure requiring inde-
pendent contractor certification of goals for minority manpower
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utilization was discontinued. 43 Fed. Reg. 18,672 (1978).
Under current regulations the goals are automatically inserted
in invitations without any action on the part of bidder's re-
quired. 41 C.F.R. 60-4 (1978).

304. See R. Mash & J. Cibinic, supra note 1 (Introduc-
tion) at 550.

305. E.g., Rossetti Contracting Co., Inc. v. Brennan, 508
F.2d 1639 (7th Cir. 1975); Northeast Construction Co. v. Nomney,
485 F.2d 752 (D.C. Cir. 1973); Otis Elevator Co. v. Washington
Metropolitan Area iransit Authority, 432 F. Supp. 1089 {D. D.C.
1976); Bartley, Inc., 53 Comp. Gen 451 (1974); 51 Comp. Gen.
329 {(1971); 50 Comp. Gen. 844 (1971).

306. The Department of Labor establisned several methods
to insure compliance with affirmative action. The major metro-
politan arcas, including Washington D.C., were covered by im-
posed plans. See 14 Fed. Reg. 14,888 (1978).

307. 50 Comp. Gen. 444 (1971).

See Northeast Construction Co. v. Rowmney, 485 F.,2d

308,

752, 755 (D.C. Cir. 1973).

309. Id.

310. Id. at 757 (emphasis supplied).

311, 1t was argued by the bidder that the procurement reg-
ulation specifically provided that the failure to furnish informa-
tion concerning the number of a bidder's employees was a minor
informality. FPR 1-2.405(b).

312. Northeast Construction Co. v. Romney, 435 F.2d 752,
759 (D.C. Cir, 1973).

313. 1d. at 760.

314. E.g., Bartley, Inc., 53 Comp. Gen. 451 (1974); 51
Comp. Gen. 329 (1971); Armor Elevator Co., Inc., Comp. Gen. Dec.
B-190572, 78-1 CPD « 250 (197%),

315, 10 Couwp. Gen. 160 (13930).

316, 35 Comp. Gen., 300
(1

958); 37 Comp. Gen. 27 (1957)
{dicta); 3 Comp. Gen. 815 ic

(19r°
956) (dicta).

317. 37 Comp. Gen. 27 (1957)(dicta).
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318. 46 Comp. Gen. 1 (1966)(bid indicating that there
would be full compliance with specifications); 41 Comp. Gen.
192 (1961)(bid included statement thal the final result of
performance would be a facility fully complying with require-
ments); 40 Comp. Gen. 132 (1960)(indicating that product offered
would meet requirements); 36 Comp. Gen. 416 (1956)(stating that
discrepancy would be resolved in favor of the specifications in
the invitation).

319, 36 Comp. Gen. 416 (1956).

320. [.g., 50 Comp. Gen. 193 (1970)(promise to conform);
45 Comp. Gen. glz (1965)(stating that offered product would

tully meet specifications); Cummins-Wagner Co., Inc., Comp. Gen.
Dec. B-188486, 77-1 CPD <« 462 (1977)(transmittal letter stating
that equipment was offered "in compliance with the specifica-
tion"); Ocean Applied Research Corp., Comp. Gen. Dec. B-186476,
76-2 CPD ¢ 393 (1976)(statement that product met all salient
characteristics); Big Joe Manufacturing Co., Comp. Gen. Dec.
B-182063, 74-2 CPD « 263 (1974)(statement that bidder was quoting
in full compliance with specifications).

321. Ccean Applied Research Corp., Comp. Gen. Dec.
B-186476, 76-2 CPD « 393 (1976).

322. 50 Comp. Gen. 193 (1970).

323. Ocean Applied Research Corp., Comp. Gen. Dec.
B-186476, 76-2 CrD © 393 (1976).

324. 1d.
325. 42 Comp. Gen. 96 (1962).

326. Searle (T Systems, Comp. Gen. Dec. B-191307, 78-1
ChD % 433 (1978); Spectrolab, Inc., Comp. Gen. Dec. B-139947,
77-2 CPD ¢« 438 (1977).

327. 42 Comp. Gen. 96 (1962).
328. Id.

329. Searle CT Systems, Comp. Gen. Dec. B-191307, 78-1
CPD ¢« 433 p. 3 (1978).

330. €£.g9., 42 Comp. Gen. 96 (1962); 40 Comp. Gen. 432
(1961)(typewritten exceptions found to take precedence over
standard form language); Searle CT Systems, Comp. Gen. Dec.
B-191307, 78-1 CPD % 433 (1978)(statement that bid was compliant




to specifications inadequate to cure deviations); Spectrolab,
Inc., Comp. Gen. Dec. B-189947, 77-7 CPD « 433 (1977)(statenent
that offer was "in strict and full compliance with all require-
ments of the Invitation for Bids" inadequate to cure deviations);
T&R Excavators, Comp. Gen. Dec. B-182261, /74-2 CPD ¢ 322 (1974)
(statement that bidder proposes to do all work in accordance with
invitation inadequate to cure deviation).

331. Comp. Gen. Dec. B-179024, October 30, 1973, Unpub.
The bid's offer to comply appeared as follows:

The attached quotation describes in detail the sub-
Ject machine, however, if any discrepancies appear
between our qguotation and your specifications the
latter will prevail.

This language is noticeably similar to the language utilized in
earlier decisions in which it was indicated that an offer to com-
ply was adequate to cure a material deviation. See 38 Comp. Gen.
300 (1G658); 37 Comp. Gen. 27 (1957). o

322, Searle T Systems, Comp. Gen. Dec. 2-191307, 78-1
CPS ¢ 435 (1978).




CONCLUSTON

An overall view of the various tests utilized in each of
the selected areas reveals a generul consistency ‘in the approach
followed by the Comptroller General in measuring the materiality
of deviations from requirements listed in invitations. When a
deviation has arisen from a failure to conform to a requirement
decined to be essential to the Government it has been considered
material. In such a case, unless it has been felt that upon
acceptance the bidder would be obligated to conform to the re-
quirement in spite of the deviation, the bid has been found non-
responsive. (On the other hand, where the requirement has been
nonessential, bids have been acceptable as luny as it appeared
that there would be no actual prejudice. Consequently, where it
has appeared that the bidder could neither obtain a competitive
advantage over other actual bidders as a result of the deviation
nor be placed in a position from which he could control his
eligibility after bid opening, the Comptroller has found the
deviation immaterial.

Aside from the foreaoing general observations, several
aspects of the Comptroller’'s apprrac: » the issue of bid
responsiveness warrant comment. t is vy now apparent that the
Comptroller has placed extensive reliance in the principle of
obligation. In every major area of bid responsiveness this ﬂ
principle has provided the foundation upon which have been
erected various tests which, if met, will result in bid accepta-

bility in spite of what would otherwise be considered a material

170 !
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deviation. However, as pointed out by the decision in Northeast

Construction Co. v. Romney, there is one basic difficulty that
arises from applying the principle ot obligation. Regardless of
whether it appears that a bidder would be "obligated" under the
tests devised by the Comptroller, the ultimate decision would
have to be resolved in a Federal court should any bidder ccntest
the presence of such an "obligation". Whether in all cases such
a resolution would be cunsistent with the Comptroller's view is
subject tc question. This would seem particularly true in some
of the areas in which the Comptroller has created tests based on
the principle of obligation. For example, whether a Federal court
would concur in the Comptrollier's view that a bidder is required
to furnish an item he did not bid upon at the sumv. price ac that
which he bid on similar items in his bic¢ is debatable. Similarly,
whether a court would ayree that a bidder is obligated to comply
with all material changes in an amendment simply because he sub-
mitied a bid reflecting some of the changes caused by the amend-
ment is uncertain. 1t appears that in many of the situations
discussed in this paper the Comptroller has been more concerned
with whether there was evidence of an intent to conform on the
part of the bidder rather than with whether there was an existing
obligation to conform.

Also apparent has been the constant fluctuation and uneven
application by the Comptroller of the rules of bid responsiveness.
This fluctuation has resulted both from pressure from agencies,

such as has occurred in the area of subcontractor listing require-
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ments, and from the Comptroller's own changing views. In large
measure this wiliingness to alter the rules of bid responsive-
ness would seem aettributable to the fact that the Comptroller
General has never uniformly addressed the subject of bid respon-
siveness. Rather, as illustrated throughout this paper, the cur-
rent position has developed separately within each area of bid
responsiveness.

Finally, it is obvious that there has been little concern
for the principle of potential prejudice in the decisions of the
Comptroller. As a result, it is possible that an award could be
made that so deviated from the advertised requirements that there
would in turn be a failure to realize advertised procurement's
stated goal of providing all who might desire to compete an oppor-
tunity to compete. More sianificantly, as this paper has iilus-
trated, under the Comptroller's system of bid responsiveness it
is possibie to make an award to an acknowledged nonresponsive
bid as long as there is no acturl prejudice and the Government's
essential requirements are met. It is difficult to establish why
the Comptroller has failed to observe the principle of potential
prejudice. An answer may lie in the fact that the Comptroller's
initial decisions involving the review of awards under adver-
tised procurement addressed, not the issue of bid responsiveness,
but whether there existed justification for an agency to reject
the lowest priced bid. This underlying concern with obtaining

the most favorably priced bid remains apparent in many of the




Comptroller's decisions. By following the principlec of actual
prejudice and obligation it is possible to avoid rejecting many
more of these favorably priced bids than would be possible by
strict application of the principie of potential prejudice. Re-
cent trends clearly indicate that in the future the Comptroller

will continue to decide questions of materiaiity without regard

to potential prejudice.
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