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This study examines the legal authority of military police
to conduct law enforcement activities in relation to civilians
at military installations in the United States, The examination
focuses on the lack of statutory arrest power and the legal z
rationales of citizen's arrest, protection of government T2
property, and an installation commandér's authority to maintain ;
law and order, 3

The study establishes that the lack of statutory arrest 4
power is a prcduct of the historical nction that military H
personnel ought not to execute laws against civilians. Further,
the legal rationales used to support current police operations
are inappropriate because they provide little guidance to military
police; they are neither legally or logically sound; and, they do ;
not provide for effective criminal prosecutions, because they 3
permit military police violations of civilians?! constitutional
rights and unwarrented tort litisation, .

The study concludes by proposing statutory language
providing military police law enforcement authority, The praposal
satisfies current notions of appropriate civile-military relation-
ships, It also permits effective and uniform law enforcement
at military installations by providing specific gridance to
military police thereby avoiding violations of the Bill of Rights
with concommitant civil and criminal litigation,
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MILITARY POLICE AUTHORITY OVER CIVILIANS~~-THEY LOOX LIKE POLICE, THEY ACT
LIKE POLICE, BUT ARE THEY POLICE?, by Major Dennis M, Corrigan, USA, 92
pages.

tl'ITh:i.s study examines the legal authority of military police to con-
duct law enforcement activities in relation to civilians at military
installations in the United States. The examination focuses on the lack
of statutory arrest power and the legal rationales of citizen's arrest,
protection of government property, and installation commanders authority
to maintain law and order.

The study establishes that the lack of statutory arrest power is
a product of the historical notion that military persommnel ought not to
execute Taws against civilians, Further, the legal ratiomales used to
support current military police operations are inappropriate because they
provide little guidance to military police; they are neither iegally nor
logically sound; and, they do not provide for effective criminal prosecu-
tions by permitting military police violations of civilians constitutional
rights and unwarranted tort litigation.

The study concludes by proposing statutory language providing
military police law enforcement authority. This proposal satisfies
current notions of appropriate civil-military relationships. It also
permits effective and uniform law enforcement at military installations
by providing specific guidance %o military police thereby avoiding viola-
tions of the Bill of Rights with concomitant civil and criminal litigation.
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The Depariment of Army has recenily revised its Field Manuals

designed to guide military police

. ags 1l 2
mont activities, These manuals

in lawfully conduciing law enforce-
provide detailed guidance and informa-~

tion on all phases of law enforcemeni, including arrest, seizure of

ecvidence, and the use of force io effect an arrest or the search and

seizure of praperty.B A siriking feature of these manuals is that they

provide military police with little guidance in conducting law enforce-

menl activities involving civilian criminal offenders at military

installations. Rather, the manuals are limited to police activity in

volving suspecied criminal offenders subject to the Uniform Code of
4
L=

#Miliilary Justiic

or to law enforcement at military installations when

the stalus t criminal offender is unknown.

manuals specifically providing

military police de-

i led puidance for conduciing las enforcement activities involving

civilian offerders. 1in urge military police
5 seek guidance from a they face izsking some

Yy

ction in

ation on lawful military police

ial offender at a military

advocate cannot seek information

H




ezal scholars bec

ause none have,

HLIRRF LR

treatment of military police authoriiy over

ilians. Further, thers

wmtion in opinions of courts because few cases have

e 100 M

W

addressed

the authority of military police in civilian law enforcement,
Y Y

The reasons for this lack of ready information are many ard compleX.

&

Firgt, unlike the situation involving mi

tion the naiure and extent of authori

litary criminal offenders,

neliher Congress nor ihe Execuiive has zrticulated in a statute or rezula-

rilitary police may exercise over

civilians generally, or even at a particular military installation.

. 6
ment conduct has been rare,

econdly, litigation by civilians challenging military police law enforce-

and what few cases there have been, have not

sddressed the entire range of law enforcement acti
aced in litipatilon involving military ézfenders.?

ion of military offenders, manual drafiers have neither a

viiy that courts have
Thus, unlike the

govern-

standard nor sufficient numbers of court opinions to use as &

1:is for dra

iing a manual to gu

e

: military police in their relziions

[
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who advise t legal scholars amd the Judg

Advocaies General of use two dif

7 io explain the

ferent legal raiion-

police authority over civilians.

However, these raiionales have not

law enforcement.

over ¢livilians,

the absence of
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have only

v analyzed in ierms of
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ordinary cilizens to enmage in law enforcement against other cz.tlzens.le
The: difficully with this approach is thai each state has established
differenl rules Vor civilian Jaw enforcoment, and Lhere 1o no psonoeral
compilalion of all the rules which could be used as a ready reference by

. 11
Judre advocates,

Determining what guidance to give military police at
a particular military post is further complicaied by ihe fact thai many
states have still not clearlv delineated particular rules for arresti or
search amd seizure of property by c:?.'l'.izens.3‘2 Thus the judge advocate

fien finds himself engaged in fruitless research for non-existent
guidance.

One purpose of this paper is to provide judge advocates with a
comprehensive examination of existing rules of law governing military
police 1aw enforcement activities in relation to civilians, This examina~
Lion reveals that the lack of a Congressionzl statute providing unifornm
fuidance to military police engaged in the funciion of law enforcement
involving civilian criminal offerders is a2 product of the evolution of
the tradiiion of ¢ivil supremacy over United Siztes Armed Forces.
Secondly, an examinaiion of uniformed police law enforcement both in owr
common-law legal tradition and as prescribed in American jurisprudence
reveals two salient facts: (1) ihat the historical causes for governmen-
3l restrictions on law enforcement by the Armed Forces agzinst civilian

criminal offenders no ionger support Congressional reluctance to grant

e

ovelr civilians at military

(o

military police law enforcezment aulhori

»7

installations in the United States; and (2) the complexity of current
legal rules governing lawful arrest, search and seizures of property
ard the use of force 1o accomplish these tasks demards Congressiomzl

action to guantify and delimit by specific statute the authority of
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mililary pulice over civiling erininal offemiers al mi fitary
Fiudly, slatulory and cepaiatory lammnge il be proposed
provide appropriaie guidance to military police. The proposals will
insure that law and order are maintained at military installations while
at the same time each citizen's constitutional rights are protected

=

when visiting, working, or living on military insiallations.
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HISTORTCAL CAUSES FOR THE LACK OF A STATUTCRY BASE

bl

POR MILITARY POLICE LAW ENFORCERENT

Huls

[

: AUTHORITY OVER CIVILIAKS

Congressional reluctance to enact a statuie spelling out

-
£y
)

nature and extent of military police authority over civilians is a2

= : product of history. The seeds of this inaction were sown in early

£

Eryrlish history amd nurtured by incidents occurring early in our oun

PR T

hisiory. A review of ihe development of the exerciss of poiice power

by roverrmuents in England and the United States reveals a reluciance on

the part of legisletures and couris io grant uniformed executive agentis,

i
L

particularly in the mililary, extensive authority to invade a ciiizen's

privacy or restrict his liberty.

iintil ihe sid-nineleenth century, a uniformed law enforcemen
e d

. arenl was unknown in common—law Englamd, From the days of the Forman
Congue law enforcement, includinz boih the resiriciion of liberiy
hbefore trial and the invesiigation of facts as evidence for trial,
7 b iz -‘{ re ® R 3 =2 = = i = _ T S _ _
= iefi io citizens themselves. 3 nile the King appointed sheriffs to
-3 kesp the peace and collect i=sxes, citizens were expected to report
=
E— ~ .t e ol _ =_ = e
= crizminals and respord tc the sheriff with assisiance——callied a posse

comitaius.”™" Law enforcemeni was the duly of each citizen, niot a

uniformed police force.
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The rules of law governing such matters as when a person could
be arrested by another citizen, what force could be used to accomplish
an arrest, and what remedies were available to persons who were falsely
arrested or assaulted, were fashioned jointly, by the ¢ivil courts in
response to complainis of citizens that they had been falsely arrested,l5
and by the criminal courts in cases brought before them.16 The rules
establisned by these courts were often conflicting because the judges
and the courts themselves sometimes were given authority by the King,
and sometimes by Parliament. Jurisdiction of the courts overlapped. Some
lepal scholars describe this judicial system as one that was so complex
Lhal meaningful criminal justice was impossible.l7

The complexity of the judicial systeml® together with crowded
dockets resulted in long delays before offenders could appear before a
court for trial of their case., Meanwhile, accused criminals often
languished in crowded Jjails in what has been described as sub-human
conditions.19 For the poor and the illiterate, who were unable to afford
lepal counsel, obtaining a monetary remedy in a civil court against those
who may have falsely arrested them, was a remedy more theoretical than
rcal.zo Because of this complex judicial system ard the rules of law
i1 fashioned, law enforcement by civilians proved particularly ineffec~

tive, As people crowded into cities in search of jobs during the

industrial revolution,z1 city property owners turned to the hiring of

night watchmen. The night watchmen either scared off prospective
criminals or through the "hue amd cry" called out the citizenry to
assist in capturing and arresting alleged offenders.22

The employment of night watchmen had an effect on the common-law

courts' view of situations in which 2 craminal offender could be forcibly
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arresited,  For example, courts would provide a tort remedy to a person

R A s

.

wht, when subsequeniiy acquitted, had been arrested and incarcerated for
an of fense commilied out of the presence of the citlzen who laid hold of
him.23 These same courts denied this remedy when a watchman was the one
who eifected the axrrest based on a report of a citizen of a crime not
committed in the presence of the watchman.24 Although the night watichman

was not a govermmental agent, courts were willing, as a pragmatic matter,

to clothe these night watchmen with a measure of protecticn against
potential tort liability. This approach provided a legal basis for the
later action of Parliament and the courts granting uniformed police
forces greater authority in conduciing law enforcement activity than
that permitted civilians.25
Uniformed police forces first made their appearance in 1829 as a
result of the efforts of Sir Robert Peel, a member of Parliament, He
persuaded his colleagues thatl urban crime was increasing at a rate that

required full-time law enforcement agants who could be trained to inves-

Ligate crimes with an understanding of the complex rules of criminal

procedure and evidence that had been developed by the courts.gé Parliament

established the "Bobbies" (named for the proponent of the force) and by
statute authorized them to arrest criminal offenders in the city of
London, whethe:r the crime was commitied in their presence or reported to
them.27 However, the courts retained the common law concept of citigzens'
arrest, redefining it to conform with the continuing redefinition cf
police powers by both Parliament and the courts themselves.28 Common~
law doctrine finally evolved to provide that citigzens could arrest when
a serious crime was committed in thelr presence, while the police could

. . - . 2
arrest for crimes whether committed in their presence or reported to them.
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American Experience
Frior to independence, law enforcement in the American colonies
was not unlike that in England, as described above. It was also not
until late in our history, 1844, that the New York legislature became

30

the first to establish a uniformed full-time police force, Prior to
that date New York and the other states had been relying on night watch-
men who were authorized by statute but who were appointed by local
political representatives or who were volunieer citizens taking turns.31
later, the legislatures authorized full-time day police who went home to
leave the cities to the care of the night watchmen. The friction between

these employed day forces and politically appointed night watchmen in New

York City led to the 1844 Act of the New York State Legislature.

Although the types of law enforcement agents in the colonies and
later ir the United States were similar to those in Britain, the colonial
governments and early states used a very different method to create these
law enforcement agents than the British Parliament and King. In England
the ten-century evolution from law enforcement performed exclusively by
citizens, to law enforcement by uniformed police, was marked by struggles

botween the King and Parliament, and beiween the common law courts and

both ihe Monarch and the Parliament.Bg Unlike continental European legal
systems, the British were slow to codify rules of criminal procedures and
descriptions of crimes because of the fluctuations of power among the
King, Parliament and the courts.

In the early American colonies, on the other hand, codification

33 s

of laws occurred from the earliest times. the first setilers
arrived on our shores, they were armed with Royal Charters which specifi-

cally iterated rules of conduct for them. Additionally, most colonists
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werc members of organized churches, These churches carefully codified

~i
rules of behavior for their members.34 it was natural for the colonial

sovermments, conposed of these ch

H
3§

as needed.35 Thus, even the American night watchmen, the sheriffs and

day-police were all established by statutes enacted by local legislative
bodies, This practice is reflected even in later 17th and 18th century
America by the curious practice of the state and territorial legislatures
codifying rules of procedure for vigilante's and other citizen and private

36

police forces. For example, a vigilante system in Pennsylvania was
not abandoned until 1833 upon repeal of a statute expressly providing
for them.37

Thus, {rom our earliest history we maintained the tradition that
i lerislative body, representing the people as a whole, was ito control
ithe executive and judicial authority in matters of criminal justice.

The tradition was given impetus during the time of the Revolutionary
War by the English Monarch's practice of enforcing with military troops
Lthe pronouncements of the English Parliameni and the proclamations of
Colonial Governors.39 The American colonists viewed the use of military
Lroops to enforce c¢ivil law as an abuse of governmenial power. Control
of unbridled power in the BExecutive or Judicial branches of Government
became a prime concern of the new nation,

After the Revolutionary War, early colonial courtis recognized
slatulory law as ilhe basis for reviewing cases and controversies. These
courts appreciated the need for a counter-balance to their own adjudica-
tory rule-making powers and the power wielded by executive agents of the

state, As noted by one legal historian;

. . . countervailing power, one of the great themes of Ameri-
can History, was particularly strong in criminal justice.
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. . « At least in legal theory, criminal trials were hedged
about by many safeguards. A stern law of evidence, juries
and reticulous aiiention to procedure were thought to be
essential to protect the 1life and liberty of the citizen.

+ . . The piciure that emerged was one of precision,
rigidity, care, Crimes were only those acts clearly
engraved in the statute books. Iaws were to be strictly
construed.””l1 (Emphasis added. )

In accordance with this legal tradition all states and the Congress have
today by statute established police forces and clearly delineated ihe
circumstances under which criminal offenders may be s.z:r:::‘es‘ted..Lj’2

The courts use thes. statutes to determine whether police con-
duct is lawful or unlawful in cases where a citizen alleges that he was
unlawfully arrested or that he was subject to an unconstitutional search
and seizure.43 These same courts find no Federal statute to use as a
standard to determine whether military police arrests or searches amd
seizures of civilians on military posts are lawful. Congress has not
denominated military police as a class of persons who can arrest civilian
criminal offenders, even for crimes perpetrated on military installations
and which are "engraved in (Federal) statute books."ﬁQ Two separate

historical facts explain this inaction by Congress.

Faciors Causing Congress ito Withhold Civiiian law

2

Enforcement Authoritiy From Military Police

Loss of Court-Martial Jurisdiction
Over Civiliens
British troops accompanied the colonists to America to proiect
England's interests in her new territories from incursions by her

European competitors, principally France and Spain, and from Indian

Lo b . s s . - . .
raids. However, as the colonists became more violent in their re-

fusal to pay taxes to the crown, British troops became a de facto
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uni formed law enforcemeni agency. The soldiers and their collaborators
of'ten seized persons and either Jailed them without trial, jailed them
awiy Ling courl-mariial, or inlerned them for purposes of staffing the
) sy . h6 . . .
crews of Hritish ships. Serious infractions of the early chariers or
rules of colonial legislatures or orders of the King and the British

Parliament were often dealt with as court-martial offenses.

The utilization of British troops as policegv during Revolution-

ary times was based on authority contained in the Mutiny Act of 1689.48
The Mutiny Act ratified these Articles of War and permitited Parliament
to exercise control over the Army by iis power to repeal or amend the
Articles in whole or in part. It is not clear that the Articles of War
of this time specifically permitted the couri-martial of civilian workers.
However, sutilers, servants, and camp followers were in fact tried by
court-martial. 49
Colonial governments looked to the British practice of court-
martial of civilians and codified it in siatutes establishing their own
militias. As early as 1775, the Provisional Congress of Massachusetts
adopted Articles of War which included provisioas authorizing court-
martial for ". . . sellers and retailers, and all persons whaisoever
serving with the . . . Army in the field."ia The first Articles of War
adopied by the Continental Congress in 1776 contained similar language
and courts-martial of civilians throughout our early history were
ccmmon.51 A provision containing similar language was continually
enacted in each version of the Articles of War. The phrase "serving
with the . . ., Army in the field" was initended to prevent couris-martial
of civilians as a routine law enforcement matier when ecivilian government

52

was in operation. It limited cowrt-martial jurisdiction to the trial




i2
of civi 5, Who were actually out with the Army in areas where couris
were unavailable or where the crime impacted direcily on the discipline
53

or performance of the Army's mission,

Tre irial of ¢ ians in military courts was challenged in 1872

in the famous case of .. Parte Miligan,5a in which the Supreme Court

ruled that a civilian could not be tried by court-martial under the
Articles of War, if civilian courts were open and operating, 3Because
Congress had already provided Federal courts for the territories,55 the
effect of the Miligan case was to prohibit courts-martial of civilians
anywhere in the United States or its territories except where, in tinme
of war or emergency, the civilian courts would be closed.

A significani side-effect of the Miligan holding was the with-
drawal of sitatutory authority for soidiers to perform law enforcement
activities against civilians. Jurisdiction and authority to conduct law
enforcement activities flows from the Jjurisdiction of a criminal court
as established by the state legislature or Congress.56 The Articles of
War authorized officers, non-commissioned officers, and soidiers on guard
duty to apprehend and arrest civilians at military posts for violations
of the Articles of War and crimes enacted by Congress. In Miligan,
the Supreme Court ruled that civilians were not subjecti to the Articles
of War when civilian courtis were available. Thus, by removing the
Jurisdiction over civilians from cowtis-martial, Miligan removed the
statutory jurisdiction the military had exercised under the Ariicles of
War to conduci law enforcement activities in relation to civilians, That
Congress did not act to fill this void was due to a second historical

circumstance.
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Prohibitions Azainst Execution of Civil
Laws by Soldiers

The second historical circumstance explaining Congressional
inaclion in providing military police statutory law enforcement powers
over civilians concerns the misuse of the Army to execute civilian
laws. From 1789 U.S. Marshals or state and local sheriffs accomplished
law enforcement involving civilian criminal offeﬁ&ers.57 A civilian
criminal offender at a military post would be apprehended and held by
the military until the arrival of a marshal or state police who would
incarcerate the civilian until trial. It was also not unusual for
soldiers to be called by a U.S. Marshal or other law enforcement official
to assist in the off-post search for and arrest of a criminal or fugitive
being sought for crimes committed in the civilian community.58 This
practice was a continuation of a similar one, noted above, in early

common law England, where the sheriffs and night waichmen would call

out civilians o assist them by forming a posse ccmitatus.59 As U.S.

Marshals werr w in number, they frequently called upon the Army i¢

form a posse comitatus to assist in mainitaining law ané order in the

Federal territories and those areas within the staies where setilements
were Tew in number and widespread.
As time progressed, the utilization of ine Army to assist in

the execution of civilian law became more frequent, reaching a peak

. . o . P - ¢ B - . .
during and Just after the Civil War. The desirability of using the

Army is urderstandable. Army units were disciplined, trained in the use
of weapons and horses, and capable of logistically supporting themselves--

s s tasas 61
factors not usually found in civilian posses.

9 o v s
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Howoever, the over-uiilization of ihe Army as & law enforcement

apency to assist in ine reconstruction of the South afier the Civil War

.

i Lo Conpressional action banning use of the Army ito executle civil
G2, " "o 1 i
law, #e cause "carpetbaggers" from the Horih used the Army to assist
- ihem in obtaining control of c¢ity and state governmenis, citizens de-
manded Congress take some action. Debate and criticism of the use of
ihe Arny for law enforcement was as heated and vitriolic in Congress
afier the Civil War as had been the debate by colonial legislators who

- abhored the heavy-handed use and actions of the British iroops ic er-

force civil law during the Revolutionary War period.

As a resuli, Congress in 1878 enacied the Possee Comitatus Act

b

which, as amended, provides:

it

Whoever, excepi in cases and under circumsiances expressly auth-
orized by the Constitution or Act of Congress, willfully uses
any part of the Arny or the Air Forc2 as a posse comitaius or
otherwise to execute ihe laws shall be fined not more than
$10,000 or imprisoned not more than two years, or both,

R,
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Passage of the Act did more than halt the use of soldiers as

‘
e

police; it was a clear expression by Congress of the reaffirmation of

i » il
-

the principle that military power will not be used as an instrument of
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povernmental police power over civilians, Since the decision of
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was coincident ir iime with the debate and passage oi

- the Posse Comitatus Aci, iwo branches of government, Judiciary and

. - ~ =

N Legislature, concurrently indicated intolerance for the subjection of

civilians to law enforcement by soldiers. Thus, even though the Miligan

decision left a gap in law enforcement on militiary installations, it

or law enforcement by soldiers even
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ry installations would ve successful ir Congress, or if passed,
ol

ould muster constitutional lest in the courts. Only a foolhardy
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Congressman would imtroduce a bill tc give the Army law enforcement

authority over civilians, even if applicavle only on military installa-

ilons. He would be facing his colleagues who were of a mood ito severely

-

limit Army coniact with civilians--if not 1o abolish a standing Army

o

z

al together., 50

AT g

b

- Finaily, even if Congress had perceived a need for legislatiion,

I
i e

ard would have been willing to accept the political consequences of

O T

giving police power fo the military, there existed no organized poliice

force 1o whom a grant of authority could be made. Military police, as

i . . - : 67 .
we know them today, did not exist in the period 1860 to 1880,°/ Commanders
miintained law ana order on military posts by use of sentirels and guaxrds;
o s i . . 66 . N .
a duly assigned io iroops urder their command, Therefore, assuming a
Comgrressional will to act, either a police force would have to be
created, with attendant expense, or a grant of authoriiy would have to

be made in a general way to commanders. Again nelther of these alterna-

: tives would have been attractive to & Congress sesking to cut back th

- standing Army.

Summary and Conclusions

This short review of British and American History respecting the

exercise of police power reveals the reluciance of governmenis to
i establish uniformed, para-military police forces. Uniformed police were
not established until urbanization accompanying the industrial revolution

demanded an effective organisation io maintain law and crder. In America,

the delicatle balance created by the United Siates Constitution and the
constitutions of the several states among legislative, executive and

Jjudicial branches of government required ihe legislature to codify

criminal substantive and procedural rules. Police forces were created
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and the extent of law enforcement authority was sirictly stated in

niitutes, The Army was ofien used to assist civilian law enforcemen

arcnts, vul excesses resulied i
ithe Army 10 exccute the laws. Concurrently, jud
courts-martial of civilians haéd the effect of lea
statutory basis for law enforcementi activities
criminal offenders at military instzllzations.

For over 100 years, ihe Army has coniinued 1

order at postis, camps and statiions in t!

has necessarily included the arrest, seizure of oro

of «civilians, despite a2 lack of Congressionzl aull

activities have rare';y veen ch

2=

few courts thai have reviewed military police law enforcement against

civilians at military insia

searches and seizures arnd use of 11114 1 ’ In only

one case, Uniied Siates v. Bani z =& it oition tha

such military police

ihe American iradition of

ning his libariy and

ter search and

ne Posse Coxl

i

n from
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ne purpose of
perform law enforcement
is performed in accordance w

arencies. 1In the absence of 2

al offenders at military inst
shared by staie and Federal 1
and by commanders pursuani io
actually will perform the law
at a given place on a

tional system and agreemen

arencies,

~ is to examine the jurisdictiorn to

installations and how the function

o

greements nade Deiween law enforcement

military police as a
arrest civilian ¢crimin-

-

niorcement is a responsibility

agencies pursuant to statutes,

these officials
a giver itime amd
complex Surisdic-

govaernmental

ment and one by ithe

to the Constitutiion,

the responsibiliiy of statie and




H1sE A

the responsit
e of Article I, Section B,

posbsn,

Continental Congress was debating
povernmenial system

I

An unusual corfrsniaiio

2. T, s
Iin LAantasier,
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to New Jersey.8* While the removal insured the safety of the Congressmen

and the continuation of deliberations without interference, the need to
move the site of ine Congress was not forgotien by these Congressmen who
would later draft ithe new Constitulion.

To insure that such an incident could never again force Congress
to movz, out of fear for its safety, early drafts of Article I of the
Constitution all contained a drovision that any zrea itc be establishel
as the seat of the federal government would be a place whare only

Congress wouid have the authority to 1egislatei82

This provision was
desipgned to prevent any interfe:rence by states with the conduct of
business by the federal government and io enable Congress to provide
for its own protection.83 For the same reasons, a clause was added in
subsequent drafts providing Congress like exclusive legislative
authority:

« » » Over all places purchased by consent of the Legislature

of the state in which the same shall be, for the Erection cf

Forts, Magazines, Arsenals, dock-yards, and other needful

buildings.
Because Congress becomes the sole legislative authority for military in-
slallations which are acquired i: compliance with this clause, law
enforcement is the exclusive preroga.ive »f federal law enforcemeit
agents and the federal courts. By giving consent to acquisitions of
post, camps and stations, the siates give up their sovereignty over
these areas and Congress is substituted to provide general municipal
legislation including criminal substantive and procedural 1aw.85

Congress has enacted a comprehensive body of legislation for

the administration of criminal justice in areas over which the United

Sltates exercises Jjurisdiction, Substantive crimes are defined either

in specific statutes or in a general statute called The Assimilative
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GCrimes Acl., 'his slatube ndopls as federal erimes all existing stnte
doscriplions of erimes which are nol in conflich wilh specilic fedeoral
tiw,  Olher statules astherize law enforcement officials, such as U,8,
3 }"/ ] 3 . - . . 88 m
Murshids " and Federal Burecau of Investipnlion Apentls, they have the
same statulory authority to make arrests and seize property in these
areas of United States Jurisdiction, as state law enforcement agents
have, who operate within the state's geographic border.
Exclusive lLegislative Jurisdiction is not the only type of legis-
lative jurisdiction permitted by the Constitution., The states and the

United States can agree to Jurisdictional arrangements with respect to

military installations and other federal areas that are less than a

. s a i . 8 .
complete grant of exclusive jurisdiction to the United States., ” A des-

cription of four types of legislative jurisdiction that currently exist
al military installations will assist in understanding the complexity
of current law enforcement practices against civilian criminal offenders
at military installations in the United States.
Exclusive Jurisdiction

The term Exclusive Jurisdiction is used to describe areas where
the United States exercises all of the state's power to legislate for
the area the United Staies acquires.go Civilian crimiial offenders are
tried in federal courts for crimes defined by federal statute (including
the Assimilative Crimes Act). State police have no authority in the
area, even though the installati’on is entirely within the state's borders.
However, because of insufficient numbers of U.S. Marshals and other
federal law entorcement agents, routine law enforcement activities are
conducted by military police, who lack statutory auvthority to arrest

91

civilians, By regulaiion, military police are reguired to deliver
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criminal offenders to federal law enforcement agents as soon as
. . . s 92
practicable afier apprehension,
Concurrent, Jurisdiclion
Concurrent Jurisdicilion is the Lerm used Lo describe areas where
both the United States and the state in which the installation is
93

located have full jurisdiction. A civilian criminal offender at a
post under concurrent jurisdiction may be subject to trial in federal
courgs for crimes defined by federal statute (including the Assimilative
Crimes Aclt) or to trial in the state courts for violation of state

crimes,  Apreemenis between the U.S, Attorney and the state's chiefl

proczeculorial atlorney for the area, delinecate which offenses will be

. . . . . . . oL
Lriwd in Lhe state courts and which will be tried in federal courtis.

Olale and local police agents have authority to conduct law enforcement
activities on the installation. Typically, siate police lack the
resources and the inclination to provide complete police coverage of
military installations, and commanders are not inclined to permit such
because of a fear of mission interference.95 Again, routine law enforce-
ment is accomplished by military police. Criminal offenders are handed
over Lo cither state or federal civilian authoriiies depending on the
Lype ol crime commilted and the jurisdictional arrangement established
in law enforcement agreements describved above.96
Partial Jurisdiction
Perhaps the most complicaled of jurisdictional arrangements is
known as partial jurisdiction, In this situation, the state in which
the military installation is located and the Urited States make agree~

ments as to Jurisdiction by dividing responsibility for substantive

3
S
H

legal matiers. For example, the state may retain its Jurisdiction




over civil matters, such as contract, real property or tort law, while

the United States acquires exclusive jurisdiction over criminal justice

T

T
“illil.l i v‘l i

matters., In such a case, criminal law enforcement is handled Jjust as if

the United States had Exclusive Legislative Jjurisdictiocn, that is,
civilian criminal offenders would be tried in federal courts and would
be subject to federal law enforcement agents rather than state police
agents.

Another type of Partial Jurisdiction arrangement may occur when

the state and the United States agree at the time of acquisition of the

o

land for a military installation that criminal law matters will be subject

98

Lo the jurisdiction of each of the sovereigns concurrently, In such

case, the criminal substantive and procedural laws of both the state and

b

the United States would apply as in a Concurrent Legislative Jurisdiction

area and trial of a civilian criminal offender would be had in the

JHE R R N

appropriate court, state or federal, in accordance with an agreement be=-

gt e

iween state and federal prosecutors.

L

Ui
!

Proprietary Jurisdiction

A fourth and final type of Jurisdiciion over federally owned
land is known as Proprietary Jurisdiction. 1In these areas the United
State:; exercises only the rights of a proprietor or private 1andowner.99
The stale exercises its entire jurisdiction, civil and criminal over the
area, including the trial ¢f criminals in its own courts under iis own
law. Law enforcement agents of the state have complete authority over
these areas, but like the situation of Concurrent and Partial Jurisdiction
described above, the state is often either unable or unwilling to commit

100 Once again, military

scarce police resources to the insiallation,
police accomplish day to day law enforcement, handing civilian criminal

offendars over to state authorities for trial.
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Mixed Jurisdiction
While some military installations are entirely either under

Exclusive, or Concurrent, or Partial, or Proprietary Jurisdiction, moct
installations generally contain parcels of land, each with different
types of jurﬁsdiction.lo1 Thus, it is often necessary to determine the
particular tract of land on which a criminal offense occurred before one
can determine whati substantive law, state or federal, applies. The
reason for this mixture of jurisdictional areas is that military installa-

tions have rarely been acquired in one package. Rather, they expand and

contract by purchases and sales of iracts or parcels, acquired sometimes
02

. . .l 1
with state consent and sometimes without state consent,

Additionally,
at the time of the acquisition of each parcel an agreemeni may be made
betwecn the state and the United States as to the t,pe of Jjurisdiction to
altlach to the land. When no agreement is reached, only proprietary
Jurisdiction attaches.103
On military installations with mixed jurisdiction, military
police cannot rely on the substantive law of only one sovereign when
conducting law enforcement activities. Often, for example, they must con-
sider the criminal procedural law of ithe state on one side of a street,
and federal criminal procedural law on the other side because the street
is a tract bourdary marking the parcels which have different types of
jurisdiction, To illustrate the difficulty of law enforcement on such
a street, suppose a civilian murders a person in an area under Exclusive
Jurisdiction on one side of the street on one day and on the next day
another civilian commits a murder on the other side of the sireet, an

area of Proprietary Jurisdiction, The offender on the first day is

apprehended and turned over to federal authorities for trial in the
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Federal District Court., The offender on the second day would be turned
over to state authorities. The rules of the state and the federal
government governing law enforcement procedures may vary significantly,
not only in the scope of authority that the military police exercise in
each -rea, bui also in the methods used to effect the arrest, the quantum

of force and restraint that may be imposed, and *lre extent to which the

individual may be the subjeci of investigation, including ihe search

and seizure of his property.l

A complicaled jurisdictional system such as that described above,
requires that miliiary police be trained locally as to the extent of
authority he has at any given place on a military installation and the
steps he must take to insure that civilian offenders are properly

delivered to appropriate civilian authority.loS

For this reason, Army
manuals require military police cooxdination with ""ie lccal judge advocate
when questions arise concerning what law applies to a given situation at
a given place at a military installation.106

In response to a requesti for guidance, a local juGge advocate
must pgo through a complicated process. First he must determine where
the incident occurred and the type of jurisdiction that applies. Once
delermining this, the applicable substantive law, state or federal, is
reviewed itc determine whether a crime has been commitied. If so, agree~
ments between federal agencies or between federal and staie authorities
are reviewed to determine which civilian officials should be given

107

custody of the offender for trial. However, if the military police
inquiry concerns law enforcement matters, rather ihan what substantive
crime has been committed, the process of responding is further com-

plicated. As there is no general statulory authoriiy granted to military
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pulice Lo arrcesl civilians or conducl searches and seizures, once again
the judpe advocate musi determine to what exient, under state or federal
law, depending on ihe jurisdiction, the military police may resirict a
civilian's iiberty or seize his person or property.

Since no state or federal statutory law specifically grants

- - - . . 108 | . -
military police law enforcement authoritiy, the judge advocate must

consider which one of ithree currenit theories of military police authority
will best provide effective law enforcement while proteciing the police
from civil or criminal liability and civilians from unlawful police con=-

duct,

Theories of Military Police Authority

Army legal advisors have developed three separate theories to
explain the legal authority of military police when confronting civilian
misconduct on an installation., Originally, these theories were developed
in response to commanders and Armed Forces staff planners who requested
opinions of the Judge Advocates General of the Armed Forces as to the
extent and scope of authority military police exercise over civilians.
The importance of these legal ratiornales today is that ihey have been
incorporated in service regulations and adopied by courts when military
police law enforcement activity has been challenged by civilians. A
review of these theories, however, reveals that each is sc different in
application that they only exacerbate the already complex research and
opinion process used by the local judge advocate.

Protection of Government Property

The legal rationale that was first developed by legael advisors

to the military is based on the theory that the governmeni has the

sovereign authority to protect government owned properiy. In an early




opinion, the Attorney General of the United States ruled that the rigni

of agents of the United States to take proteciive action includes the
right to search and seize property.log This theory was later applied

to military law enforcement by Colonel William Winthrop, an early mili-

VR R R

'
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tary legal scholar, who noted that commanders have a responsibility to
protect U.S. government property entrusted io them, and in exercise of

this responsibility, may conduct law enforcement activities against

civilians.llo Iater, the Judge Advocate General of the Army described
this theory as justifying searches and seizures without warrants of

property in automobiles operated by persons not subject to the Uniform

P U e T N A Y e

few |

Code of Military Justice (UCMJ), with or without their consent. 1 He

reasoned that government property is protected by recovering it Trom

O B f e

potential c¢riminal offenders as they seek to remove it from a2 miliiary

installation,

cypeg

o

This theory has been cited by couris as jusiification for searches

L

LT DIk

and seizures authorized by statute in restiricted areas,llz and as permit-

P

—

ting the use of federal iroops in law enforcement roles in civil

disturbances.l13 A concise statement of this theory is presently con-

. . oo is .11k
tained in a Depariment of Defense directive:

Protection of Federal Property and Furctiions: Authorizes
Federal action, including the use of military forces, to
- proiect Federal property and Federal Govermmental functions
when the need for protection exists and duly consiituted
local authorities are unable or decline to provide adequate
protection,

e
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Note that the Directive does not 1imit inis protection theory to

T

property interesis bui includes protection of the funciions of govern-

LB RNITES

ment. While the theory that soldiers may engage in law enforcement to
protect government functions as well as to protect govermment property

is widely supported in case law dealing wiin law enforcement activiiies
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. caz s s - . s s as e . 115 -
of soldiers utilized in civil disturbance activities off posti, 2 it

has not found favor in opinions of Judge Advocates General or in court

opinions dealing with on post law enforcement. Rather, reference is

usually made in these opinions to one of two other law enforcement

theories.

t

Commander's Authority to Maintain Law and Order

At Military Installations

T S T R T A

Perhaps the broadest theory supporting law enforcement over a

M Wy

civilian is that a commander has the inherent authority 1o maintain law

i‘uii‘l‘h o

N

and order at the installation he commands. This authority has been

oy
I

recognized by the Supreme Court in the bellweather case of Cafeteria

P gt ok

6 . PO
Horkers v. ﬁcElroyll holding that a commander can bar civilians from

his base when he determines that they present potential security risks.

)

An opinion of the Judge Advocate General of the Navy reveals how extien-

sive the scope of a commarder's authority and of delegations of his

et

authority to military police can be:

W

« « » & commanding officer has the undisputed right to regu-
late traffic within the reservation he commands. The right
is derived from the police power inherent in the military

z commander and acting under this power, he may lawfully im-

: pound a motor vehicle which is parked within his reservation
- contrary to his regulations and he may lawfully have this
vehicle towed away by a commercial concern and stored until
claimed by the owner.lil
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Similarly, the Judge Advocate General of the Army has opined:

L . The commander (of a post) is the agent of the Federal
= = Government responsible for the post and vested with powers,
= . including the juasi-legislative powers involved in (prom-
4 " ulgating) regulation(s), necessary to adminisier the post.
- In the absence of a superseding statute or directive from
higher authoriiy, he may do those things which are reason-
ably related to the discharge of his responsibilities . . .

”hJJll',L iy

At

As broad as this theory appears to be, it has not been accepted

vlr

Il

by the courts or the Judge Advocates Generzl as a subsiitute for statutory

b |
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police authority, particularly in salisfying the Fourth Amendments'
?—% . proscriptions on unlawful search and seizure. Courts tend io look for
= % some stalutery ant?sriiy,llg and the Judge Advocate General often limits
- his opinions Lo supporting the bare authority to search but rendering
- no opinion on the admissibility of the seized svidence in a subseguent
criminal trial.zzg

Since neither the cowrtis nor the Judge Advocaties Generals’
opinions address these law enforcement issues, judge advocaies must
h continue to research for anthoriiy which will supporti military police

- conduci, that is, making military police arresis of civilians lawful

and evidence seized from civiliens admissible in a criminal couri. A

third legal rationale was suggesied by the Supreme Court of the Unit

Sbatesldl and subseguently adopted in Army Regulaﬁicns.lzz Fowever, an

- examingtion of this third rationale known as citizen's arresi reveals

it has not been fully developed enough to address all law enforcement

situations confronted by military police when dealing with civilian

criminal offenders.

Citizen's Arrest

Jule

As noted above, the United Siates Supreme Court in United States

.o 12 . " X
v, DiRe 3 ruled that a federal agent, whe has not been granted by

vy

=]

Congress ithe authoriiy to arrest, has the oxrdinery authority of a citize

=+

- to make a ciiizen's arrest in accordance with siate law appiicable o the

; place where the arrest is to be made. Army Regulation 600-40 has adopted

this ruling by recognizing that all soidiers retain the ordinary rights

s oy -

of citizens to arrest other civilians for criminal offenses when the
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a citizen, and therefore a military policeman ai a »ili

within a particular siate is authorized to zrresi another

is commitied in thelr presence, some Ifor felonie

in itheir presence, and some limit such arresis i iiy ceriain iypes of

127

misdemeanors. For example, in Green v. Jan a civilian motorist

at a military post in Hawaii challenged ¢k an Army colonei,
who was not a military policeman, io stop her for = traffic violation.
The colonel cited the Army Regulaticﬁ’szzg citizen's arrest provision as
authority for his action. The court noted, however, that the moiorist

had only exceeded the speed limit 130 4 by five miles per hour. This con-

siitvted neither a felony nor a misdemeanor amcuniing to a breach of

13

the peace, the only crimes for which 113 pursuant wail
law could arresti anoiher citizen.
The Green case reveals ine weaknes
theory as a basis for military police
civilians at military installations. In many s
tial number of crimes which could be commiited by
military installation thati do

s -

and therefore a military policeman coul

. . - 1
minor traffice offenses,

. - 135 - ~
shoplifting, 27 possession of

inability to effect a2 citizen's
citizen's arrest theory as less

support military police law enforcement again
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There are three distinct theories used to military police
conduct at military posis: protection of government property and func-
Ltions; commanders inherent right to maintain law and order at the
installaticr he ~~mmands; and the ordinary authoriiy of soldiers as
citizens 1o make ciilzen's arrests. Each theory leaves significart
gaps in oifective law 2nforcement and together merely provide unnecessary
complication in determiring whether a particular exercise of police
power by the military police over civilians is lawful,

Thus, the protection of government property and functions theory
does not logically explain arrests and s.arches and seizures of evidence
from civilians for crimes such as simple assaults, drug offenses and
other minor crimes unrelated logically to p-otection of government
property. Furcher, the rationale has not been developed by the courts
to any exteni, thus making the ju’ge advocate unable to provide a predict-
able result when or if the police ¢conduet is challenged in a court of
law.

The second theory--citizen's arrest--based as it is on state law,
does provide rore of the necessary specificity in guidance for particular
Jaw enforcement problems. However, states have not developed rules of
procedure for all law enforcement areas; there is still doubi in some

2.

states as to the extent of a citizen's atthority to search incident to

e

47

the arres’t,.1

Additionally, it is of'ten not clear whetiner current
citizen's arrest law is to conirol or the citizen's arrest law aprlicable
at the time the United States acquires jurisdiction over the area where
the arrest is to be made, Finally, citizen's arrest law varies from
state to state and often a particular state's citizen's arrest law

will not support militzry police law enforcement over minor misconduct

by civilians.
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The current rules ol law supporiing lawiul mililary police law
enforcenent over civilians are inadesquate in coverage and so complex
for lawyers and military police alike that effective law enforcement
nay be jeopardigzed on the mere ground of ineffective guidance., The
need for clear guidance to military police in accomplishing their law
enforcement activity was apily stated by the Presidenti's Commission on

Law Ernforcement in 1967 when it investigated *he exercise of police power
g

throughout the United States:

. . . it (the Commission) pelieves that it is both inappropri-
ate and unnecessary for the entire burden of exercising this
discretion (to decide when aa arrest is lawful) to be placed
on individual policemen in tumultucus situations. It is iu-
cumbent on police depariments to define as precisely as
possible when arrest is proper action and when it is not, 148

Thus, manuals similar to those available to military police for law en-
forcement against soldiers are necessary for military police law
enforcement involving civilians., But these new manuals cannot be
drafted unless and until Congress by statute authorizes militaxy police
law enforcement against civilians, as it has already authorized law
enforcement against soldiers ir. the UCMJ. For until such action by
Conpress, ihe current theories of law enforcement are too complex io be
used as standards to puide both manual drafters and the military police
in providing effeciive law enforcement au nil

The mere complexity of law .nforcement theory upon which the
arrest of a civilian and the search and seizure of his property is based,
is itseif a persuasive argumenti for Con tary polics
with a uniform, complete, and simple grant of law enforcement authority
to military police over civilians at military installations. But, an

examination of the appropriateness of the theories in preventing unlawful

military police conduct provides convincing evidence that Congress should
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act as soon as possible to provide civilians who live at, work on and

visit military instaliations with protection from a loss of valuable

e maend ey

constitutional rights., This examination of current law enforcement

theories will reveal that they do mot adequately protect ciiigens'

=,

ripghts nor provide for effective prosecution of criminal offenders.

YT
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CHAPTER 1V
EFFECTIVE LAW ENFORCEMENT

Thus far, this paper has centered con legal rationales used to
support the utilization of soldiers, specifically military police, as law
enforcement agents at military installations. The discussion has focused
on the central issue of whether such utilization is lawful. In this
chapter, the focus shifts to a determination of whether, in the absence
of a Congressicnal statute, military police can effectively cperate as
law enforcement agents when confronted by civiliar criminal conduct at
military installations.

Bffective law enforcement results from police properly adhering
to rules of procedure which, on the one hand, provide society efficient

apprehension, trial and punishment of criminals, while at on the other

24

hand 1limit unreasonable intrusions of the liberties of citizens who become

involved with police whether they be perpetrators of crime or innocent

]
bystanders.1+9 These rules of procedure are esiablished in statutes enacted

o
by both state legislatures and Congress*ﬁo and in the opinions of criminal

st _ . -

couris charged wiih guarding the lndividual citizen's liberties against

. . . 15 o s o omt o . .
unwarranted police intrusions. 2 e 3311 of Righis, and more particular-

ly the Pourth Amendment's proscr ard seizures
Y '

. .

the principle consiltutior against which rules of procedure

?52

s . ~ P L .
governing police law enforcenent is measured. Since the early case of

United States v, Weeks}53 the Supreme Court has excluded evidence obiained

by federal police agents wro unlawfully invaded a citizen's Fourth Amend-

37
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ment rirsht to be free from unreasonable searches and seizures. The
exciusion of such eviience is aimed at deterring police from fuiure un-
jawful conduct. %The logic of the rule is that police will refrain from
when the police realize thal subsequent prosecuiion will

be more difficult or impossible because of the inability to bdring evidence

¥
5
-
1_51’-
154

necessary for conviction before a criminal court.
The conduct of military police in executing law enforcement func-
155

tions against civilian criminal offenders has not escaped court scrutiny.

Civilians have challenged conduct of militaxry police claiming they have

been unlawfully arrestedl56 or been subject to unlawful searches and

seizures in contravention of their Fourth Amendment rights.1#7 The pur-
pose of this chapter is to examine the current legal rationales supporting
military police law enforcement activilies against civiiians in light of
the Fourth Amendment. The examination will focus on the validity of the
rationales in the areas of lawful arrest and search and seizure of property
incident to military police arrest of civilians at military installations,
The examinaiion reveals that the current legal rationales do not satisfy

Fourth Amendment sitandards., Military police who confroni civilians at

military installations are therefore not only subjected to potential

criminal offenders is made more difficult if not impossible.

lawfulness of Military Police Arrests of

Civiilans at Military Installations

The Fourth Amendment to the U.S. Constitution forrias the unreason-

. " 158 . - cros .
able seizure of a person. 2°  Seizures of persons within the meaning of

Fourth Amendment are known as arrests or apprehensions. These terms had




39
dislinct meanings in English common iaw. The term arrest was used to
describe a writ filed #ith a c¢ivil court by a sheriff or an ordinary
- . . . - R 159

citizen to seize the person or the property of a debtor. The term
apprehension referred ito the seizure of a person for purposes of physically
e - . . 160
bringirg him before a court for the trial of a criminal offense,

Apprehensions could be effected by private persons, by ceriain officials

(virtuti officii--for example, sheriffs, constables and police), upon

"hue and cry"” of night watchmen, or by warrant issued by a criminal

. - .y 161 . . . . s
court (v1rtu1 praecepti). From earliest times in America both the

terms arrest and apprehension have been used interchangeably to describe

the taking into custody of an alleged criminal offender in order that he
. . - . 162

could be brought into the proper court tc answer for a crime.

Both courts and legislatures jointly establish ihe rules govern-

ing who has the power to arrest, the circumstances under which an arrest

can be made, and the scope of any search for evidence that can be made

incident to an arrest.163 These rules are contained in statutes in all

164

. 16 . <. L . -
states in federal statutes 5 and opinions of courts both in criminal

166

and civil cases. In criminal cases, the rules resuli from a challenge

by Lhe defendant thal the conduct of the police was unlawful and therefore

evidence seized incident to the arrest ought to be excluded from the

167

court. In civil cases, the rules re t from a person claiming

damages for injuries resulting from a false arrest, a false imprisonment

168

or assault and battery at the hands of police, The opin he
civil and criminal courts are ther used as precedent interchangeably by
later civil or criminal courts.ié9 A careful comparison of current rules
of lawful arrest with the legal rationales supporting military police
arrests of civilians reveals that the legal rationales supporting the

military police are inadequate.
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Defendanis in criminal trials often challenge ihe bare authorii;

o

of the person making ine arrest. If the court rules that the person

effecting the arresi was rot authorized to make arrests, criminal charges

170

will not be dizsmissed. The defendant can still be presecuted for his

Iy

criminal offense despite the unlawfulness of his arrest because the court

in which he is challenging the arrest will have jurisdiciion over the

Lo o]

3 o - ~ . i/l . = N
offense regardless cf the lawfulness of the arrest. 7 dowever, if the

arrest was in fact unlawful, the court can exclude evidence seized incidert

to the arrest.

Courts have long held that a search incident to 2 lawful arrest

172

is a reasonable search and seizure under the Fourth Amendment. Such
a search is based on the common law doctrine that a constable has the
right to search the person and his possessions, which are within hi
immediate reach, to proiect himself from possible violence by ihe person
arrested or to seize maierial evidence of the crime commiited 173 Both

police and citizens having arrest authoriiy may lawfully conduct such a
7h e 1 . ; S i ta1 ow

search. However, if the person conducting the search incident to

arrest is not authorized io arrest in the first place, any evidence seized

Will be exclude

b iepted ¥n th
ooecied o 1in

The governmeni arzued ih
The court held that Corgress had granted cusioms agents only the authority

to make arresis for drug violations not for illegal importation of jade

and therefore the jade was inadmissible. Similarly, in Alexander v.
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e . . 1 . L, .- .
United Siatles, 77 the court held irzai posial inspeciors lack statutory

authority to arrest wind therefore evidence seized by postal inspectors

*

from a mail carricr was inadmi i iy ] ; ny from the

The Aiexander case is a good example of how stricily couris will

construe criminal procedure statutes ling with arrest authority. The

=~

statuie governing postal

=

inspeciors stated that they "appreheni(s) and

X . - 178 - .
effect(s) arrest of postal offenders.” ’° The court interpreted this

F

statute to mean that a postal inspector merely "investizaies and furnishes

s

the predicate for others to make the arrest ard aids in the arrest process.’

=%, =

In United States v. DiRe, the Suprenme Court ruled that an

arrest that is not authorized by federal law may be valid and evidence
atmissible in a criminal trial if the arrest is va under siate law
pplicable to the place of arresi. inder this principle couris look

the citizen's arrest law of the state to deiermire the validity of the
arrest.ls1 Two problems surface in fellowing iris principle to Jjustify a
search incident to arrest. Firsi, the grourds for arrest vary from state
to s.ate, and, as noted previously, many crimes, noiably misdereanors

or crimes commitied out of the presence of the citizen making ithe arrest,

» the basis for a eifizen's arrest. In such cases, the apprehen-

. . . 132
i 12 1 LI ] 1 case ahcove,

-

h incident ito arrest. For

ilnited States v. Vizle,” ~ a search incidenit to a citizen's

oy a postal inspector under New York law was held invalid
because new York law did not authorize a search incident 1o a2 citizen's

. . iz 1
arrest. Only sevel. states currenily expressly authorize citizen searches.
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challenges similar to these of cu

»;-J

rst, there are numerous crimes

= ' serious crimes committed out of ¢

N

i

G e

to the arrest may be inadmissible

PRI

in Federal Courts by virtue of in

The protection of propertiy

R o T

the arrest.

t0 make an arrest subsequent to the commission of ihe crime.

to miuster the standards of the Fourth Apendment as inierpreted by the

form

i

g Ir view of this strict consiruction couris place on statutory

; police auvthority to arrest for purposes of admitiing at trial evidence

; seized incident lc arrest, the legal rationales used io support rilitaxry
% noline arreste aff ~ivilians at military ingialilations do not gaticly

% - Fourth Amendment prescriptions. Military police citizen's arrests face

:stoms inspeciors anc postal inspectors.,

for which military police cannot effect

a2 citizen's arrest under applicable state law, such as misdiemeanors or

heir presence but for which they are called

In such

cases, evidence of the crime, seized incident ic the arrest, may be held
L 185 . 186
B to be inadmissible as in the Alexander - and Haw Won Iee” ~ cases.

T RBae Arrsvina
e UiRe docirine.

ratzonales supporiing military police law ernforcement also do not appear

- courts. No courts have specificaily aporoved these theories as Justifying
. a Fourth Amendment seaxch ineidenti io arresi, These fow couris which have

adjudicaied inhe issue have noi established 2 concise itheory supporting

Ffor example, in Uniied Sitaies v. ¥athews,” niliitary police

PRI
.

stopped

m
I
I
{

el

i

checks of vehicle licanses arnd

ik

police then apprehended Mathews.

2 3 3 3 + Tt - - + £33 =i T~ e w2
a civilian in a traininz ares of Fori 5111, Ckizhomz, based on i

regisirations,

looked into the car, they saw marijuana 1y

commander's maintenance of law and order auihcrity io make routine traffic

A4S the miliiary police

23 b

PR
D,  ine miLARLETrY

Ore of the military police saw

Ly
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marijuana in Mathew's pocket as az resuli of z pai down scarch incident
to ihe stop and later apprehension, Mathews objected to the use of

this marijuana as evidence contending that the military police had no
authority i top the car in ithe first place and th.t since ihis stopping

189

was an unlawful arrest all searches thereafter were unlawful as "fruit
. . . w190 . s s zme <

of the poison iree, The court ruled that military police are law
enforcement agenis without citing any authoriiy for the proposition.

Once this hurdie was jumped; tne court had litile difficuliy finding

that a stop by law enforcement authorities to make routine traffic checks,
or even on suspicion of crime, was lawful under currenti Supreme Court
cases holding that police officers can stopand frisk persons who are

suspected of crime or in routine traffic checks.191

The Mathews case seems to De inappropriate in light of Mr,

Justice Jackson's oft-quoted conclusion in Johnson v, United Staiesl92

that courts ought not to “obliieraie one of ithe fundamental distinctions

-

between our form of government, where officers are under the law, and

o A,

the police state where ihey are the law" (emphasis added). To hold as
n Mathews that vague notions of protection of property or mainienance
of law and order justify arresis un Fourth Amendment is, as stated
vy the court in the Alexander case, n z “policemen by inference, and

- - N 15
persons should not be vested uthority by siatutory obiigueness.” 93

The Alexander case is one of man in accoré with the sounder principle,

traditior in America, that arresi authority ougnht to be specifically

ade oe e

4 195
in a statute.

A second case in which military police zrrest authority was
challenged, was decided by the court in the more iradiiional manner of

196

searching for statutory authority, : yited Sizies v. 3anks, military

i ‘.«‘W’WWWM e W 'WM“‘W <;i||}"




iging a Hcllord Alr
arrest uncovered heroin on Bank's
rerson. He challenged ihe a
make the arresi. The court held that

to arrest pursueni to iwo siziutes--Article 9 of ihe

e 168 - o 1. 3t . .
U.s.C. & 1382.l9 Articie G of the UCMJ authorizes mil police to

apprehend (and thereby search incideni thereto) persons su Ject to the
UCMJ. As civilian criminal offenders at military instaliaiions are not
subject to the UCMJ, the court obviously erred in
authorized the arrest of Banks, a civilian who at
Alr Force 3ase.

iilarly, the court's use of 18 U.S.C. B
the arresi is inappropriate.
criminal offenses: (1) entering a military post for purposes of violating
law or regulation; and {2) reeniering a military post afi having been

barred by the post comsander. The couri in Baniks is in obvious exror i

relying on this statuvie, a statement of a substantive criminal offense,

*J
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cases, the criminal activiiy of the c¢ivilian defendant, drug possession,

wai ohvious, assumins adeissibiliiy of the evidence of the crime, Couris

traditionally have iaken z pragmatic approach to mainial

h

taining a balance be-

x

tween individizl rights on ihe one hand and society's need io prosecuie

criminals for thair dereliciions. However, when confronted by

. 201 ; - .
Siates v. om0 appear more sound than the apprcach in HMzthews and

The civilized standards of fundamenial fairness developed

r % 1 th i b= zealously guar&eé by the
irial ard appe ate courts if ihe guarantees of the Bill of
Hights are is ée kept ,351§53§1 and noi permiited to svaporate

The "silent abrogaiion" of the Bill of Righis is even moxe prevalent when

=

one examines the couris view of searches and ssizures of

in

property ircz

civilians by military police ai miliiary instailations, in cases where

F..

seizures of persons or proveriy incident to

2 x e - = 2 T . E =

ved, couris have been more wiliing to uphold
22 13 = 3 2 ami 5 - £ EETE RS Y
military police searches and ssizures of mroperiy from civiiians at

e 305 . 2 i T tadI T 2 e = e X e enmwE — - S -4
MILicAYY InSiaiigaiions, NS 1S Darviduialiy 8¢ Wnen the seacch and seiz~

~ . . ie s i: o ois < i s
on probable cause. Since the inception of the exclusionary rule, ccuris

by a commander based
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As important as the clarification of these issues is to the
preservation of citizens' constitutional rights, so is the clarification
of these critical Fourth Amendment confrontations important to the military
police., Day to day thess young men and women confront civilians in an
effort to keep the peace on military installations, To the civilians, a
stop by military police is not thought of in terms of the niceties of
Fourth Amendment law., It is either fair or unfair, and will invoke
docile adherence to the directions of the military police or violent reac-
tion., Where police conduct is lawful, the ccurts have long protected
police “rom any liability to civilians who, though docile at the time of
confrontation, later sue for damages for false arrest?l5 Similarly, all

216

states make resistance to lawful arrest and search and seizures itself

a crime and an additional charge at trial. In some jurisdictions such
resistance to lawful police conduct can itself be offered at trial as

evidence of the guilt of the defendant of the crime for which the police

. - 217 . N
arrcsted him in the first place. But, should pciice conduct be unlaw-

218

ful, the courts recognize a right to ~2sist an unlawful arrest and will

hold police liable for civil damage5219 to the person unlawfully arrested.,
220

Further, the courts may even impose a criminal penalty on the police,
A review of these rules in view of the gaps in military police authority
shows that Congressional inaction ingranting them statutory authority
places military police in danger of death or injury or later civil and

criminal liability,

Liabilities of Military Police for Unlawful Arrest

or Search and Seizure of Civilians
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The Right to Resist an

Unlawful Arrest

In addition to lack of guidance and potential ineffective law

enforcement .ecause of Fourth Amendment violations, militaxry police face

potential injury or even death when confronting civilian criminal offenders

at a military installation. In a majoriiy of states, citizens are permitted

~

to resist an unlawful arrest with f‘orce.'&1

In these states, military police

subjiect themselves to civilian use of force against them when they attempt to

effect an arrest or a search and seizure of property from a civilian in cir-

cumstances where the state citizen's arrest law does not authorize an arrest

or 2 stop for purposes of conducting a search. The resul! of such a use of

force by the civilian has been succinctly stated:

In the unlawful arrest scenario, the officers have a duty
to overcome resistance and perfect the arrest, and citizens have
a right to prevent unlawful arrest by forcible resistance. This
results in the alternating escalation of force by each party until
the watershed is reached and one of them is either seriously or
fatally injured,222

Such a scenario has occurred in situations involved military police

law enforcement activity involvirng civilians, resulting in death and injury

23

b

to both the military personnel and the civilians who offered resistance.

The scenario is also not unusuval in the civilian community in common

dence has led some

-3
®
Yute
3
¢
[

civilian police law enforcement activity.

scholars to propose that the states enact statutes prohibiting citizens

225

from offering resistance 1o unlawiul arrestis. However, only six states

in four others the courts have
227

. - R L . 226
have thus fax enacted such statutes.

limited civilians in the use of force to resist an unlawful arrest,

-

The majority of states reject prohiditing civilians resisting an unlawful

arrest on the sound basis that:

The freedom to refuse to obey a patently unlawful arrest is
essential to the integrity of a govermment which purports to be
one of laws, and not of men,
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Legal scholars who have studied the doctrine of resistance to
unlawful arrests suggest that the best method of avoiding a potential
injury-causing scenario is for the states to adopt legislation which care-

fully deli. zates the scope of law enforcement authority possessed by

- police and then insure that the police are carefully educated ard trained

to exercise their authority only within the prescriptions of the 1aw.229
Secondly, these scholars suggest that the states enact necessary legisla-
tion to provide a citizen who should be unlawfully arrested, a civil

230

damage remedy for false arrest or unlawful use of force by police.

The remedy should be payable by the state or municipality where the police,

(el

although in fact unlawfully arresting a person, are acting within the para-

meters of the scope of their authority and in good faith. In the situation

-

where police act maliciously, with full knowledge that they are acting

- unlawfully, civilians can sue the police individually or the police can
] . - 231 s . .

be charged with a criminal offense, The effect of these two govern-

‘ mental actiong is to insure that police siay within the bow

propriety on the one hand and on the other hand protect the citizen who
P Yy I

»

J—————

finds himself injured in an uniawful confrontation by the police.

1

With regard to military poliice, Congress has neither prohibited
citizens from resisting unlawful arresi nor nas it statutorily stated a

clear and precise authorization to arrest. The failure to prohibit

£ .

citizens from resisting unlawitl arrest by miliiary police at miiitary

~ 1

installations has led the couris ic ruie that in the absence of federal

. . - .z 232 ... A . .
law governing the issue, state law appiles. Thus, military police in

all bhut six stales are subject to poteriial injury or death at ithe hands
- of citizens in situations where the citizen's arrest law of the state

croa . . 233 . - . s
does not permit the particular arrest, 73 for example, felonies committed
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by civilians out of the presence of the military police but reported to
them, or for misdemeanors. In all but these six states, the potential
injury or death to either the military police or the citizen who is the
subject of police arrest can best be avoided by Congressional action,
suggested by the legal scholars, to provide military police a precise
statutory arrest authority.

Corgress has acted, in accordance with the suggestion of scholars,
to provide citizens a tort remedy for unlawful military police conduct?jg

Similarly, the federal courts have recently provided citizens, whose Fourth

Amendment rights have been violated by police, a tort remedy recoverable

against the individual police law enforcement agent.235 As the discussion

below will reveal, this action by Congress and the courts properly protects
both the military police and the citizen in an unlawful arrest scenario in
terms of the later tort 1litigation.

However, this later protection does 1litile to solve the escalation

i dte o i
[ ¥ i velie o

Ead
FN

of violence a ailitary pollce arrests because

al inaction on the first of the scholar's pro, :als. Without a clear
deTinition of authority, military police still must rely on citizen's
arrest authority which has major gaps. Yet they are charged with conduci-
ing law enforcement activity even for crimes committed by civilians which
are not crimes for which citizens can be arrested. Thus, the citizen has
the lawful prerogative of offering resistance thersby subjecting themselves
and military police to violence. Cur govermment, which places these
militaxry police and its citizens in such a position, is duty-bound to
minimize the potential harm to ail parties by resiricting the police

to conducting law enforcement in accordance with statutory guidance. A

statute will avoid unlawful arrest confrontations and fulfill the governments

charge to be a government of laws and not men.
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As noted above, Congress and the courts have Jjointly fashioned a

complete scheme of law providing civilians tort remedies for unlawful
law enforcement activities that cause them injury. Congress in the
Federal Tort Claims Act, has permitted the United States to be sued and
held liable for unlawful law enforcement activity of federal agents.236
The courts have permitted civilians to sue and recover damages from
individual federal law enforcement agents for unlawful police conduct.237
An examinaticn of these rules reveals that the legal rationales of protec-
tion of government property, a commander's mission to maintain law and
order, and the citizen's arrest theory are only partially valid as bases
for insulating both the United States and individual military police men
and women from liability for law enforcement actions taken against civilian
criminal offenders at military installations.
Tort Liability of Military Police and the
United States for Unlawful Law
Enforcement Activity
Since 1974, the Federal Tort Claims Act provides that the United

tates can be sued and held liable to pay monetary damages to citizens

who are injured by the intentional torts of false arrest, false imprison-
ment and assault and battery of federal law enforcement agents acting
within the scope of their employmem:.238 The act does not define who are
law enforcement agents of the federal government but the Judge Advocate
General of the Army has concluded that the term includes military police
and civilian gate guards.239 Thus, civilians can recover money damages
from the United States if they are injured by the intentional t-rts of

military police where the torts are commitied in the scope of employmeni

of the militaxry police.
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Whether the military pclice are acting within ithe scope of their
employment depends upon the description of their duties in siatute or
regulation.zuo Since the legal rationales of protection of government
property, maistenance of law and order, and citizen's arrest are all
described in Army Regulations, courts will have little difficulty in
ruling that the United Staies may be held liable for the intentional terts
of military police. While ihere has not yet been a court opinion so hold-
ing, litigation involving the intentional toxrts of military personnel
prior to 1974 all resulted in courts ruling that military personnel are
within the scope of their employment when using force to protect govern-
ment property or in maintaining law and oxder at military pos’t.s.zl+1 In
these early cases, civilians were denied any recovery where the courts
found military personnel operated in the scope of their employment because
the Federal Tort Claims Act did not authorize recovery against the United
States and federal agents were held to be immune from suit if they were

acting within the scope of their employment.

c o s choc erpaa... 2H2 cms -
For example, in Cexxri v. United States, a military gate guard

fired his weapon to halt a civilian fleeing from a military pier in San
Francisco. The bullet struck Cerri's wife, killing her. Cexri sued the
United States under the Tederal Tort Claims Act claiming the military

guard was grossly nezgligent in firing his weapon., The courxrt held that the
guard was charged by regulation 1o protect government property at the pier
and was authorized by regulation to use force for such purposes. Therefore,
he was acting within the scope of his employment and the Federal Tort
Claims Act, (at that time) barred suit against the United States for acts
of its agents within the scope of their employment even if grossly

negligent.>*> Had the Cerri case arisen after 1974, the United States
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would be liable for the guard's conduct under ihe 1974 Amendment of the
Federal Tort Claims Act permitting the United States to be held liable
in such cases.

Once ihe scope of employment issuz is resolved by reference to
federal law, namely statutes and regulations describing the duties of
military police, liability will only attach if the military police conduct
constituted one of the intentional torts established by state law of the

. . . 24 . . . .
state in which the conduct occurred, This application of state law

resulis Trom the Federal Tort Claims Act's provision that the United
States is only liable if under state law a private person would be held
liable in like circumstances.2a5 The effect of this language is to adopt
the tort law of the state governing false arrest, false imprisomment,
and other intentional torts.

Under a majority of state laws, a person is iiable in damages
to another person when he falsely arresits or falsely imprisons him, The
terms Taise arresti and
tort of false arrest (false imprisonment) is the unjustified restraint by

217

one person of the physical liberiy of arother. The key element of the

tort is justification. The burden is on the person effecting ihe arrest

247 .
a2 Tt appears

fod

or imprisonment to prove that it was jusitified oy

o

that in the absence of a statute delineating specifically when miliiary

L]

T

police are authorized to arrest civiiians, the Uni

)
U

ed Staies could be held
liable for the tort of false arrest in each case that the state's citizen
; . . - . - . fe 11s 249

arrest law is not applicable. As discussed earlier in this paper,
only the citizen's arrest rationale justifies the arrest of civilians at

military installations znd then only for a limited number of crimes, Should

Congress enact a statute authorizing military police to arrest civilians for
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all criminal violations, it would significantly reduce the potentizl

number of times the United States would be liable for damages for un-

justified police conduct.

. D Py

& second form of civil liabiliiy thal exists in military police

confrontations with civilians at military installations is the individual

personal liability of the military police. Civilians may sue individual

military police independently of or in conjunction wiith a sult against
250

the United States under the Federal Tort Claims Act. The application

+y

of state law governing the intentional torts of false arrest and Talse

imprisonment is exactly the same when the suit names the individual poli
men or women, In this situation, a statute by Congress authorizing mili-
tary police arrest authority would insulate individual military police
just as it would insulate the United States from liability.

Where the military police arrest is justified by law, the actions
of the police in effecting the arrest or deiention of the civilian can
be the basis of a tort suii where the military polics usc oxeessive foree
to effect the arrest or violaie a civilian's Fourth Amendment rights. In
these situations courts look to the tort law of assauli and bhatitery to

. . . cpza 251
determine whether the laying of hands upon the civilian is justified.™

In these tort suits, courts are not limited to reviewing specific arrest

=

statutes but also review regulations and police technique manuals ic

determine whether the decision to apply the guantum of force used or to

tizen's Fourih Amendment privacy right was made in good faith

232

invade a ci

ard was reasonable under the circumstances.

2mo

of arrest do not address these issues, couris have ruled that military

police are Jjustified in using force and searching and seizing property

P s s . . - 253 ; .
of civilians under toth the proiectiion of preperty -~ and the maintenance
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of law and order rationales. 25 These rationzies

courts in relieving ~ilitary personnel of any criminal liability for
, 255

-

injury or death Lo civilians

Summary and Conclusions

Although civil-military relationships can accomodate the uiiiiza-
tion of military personnel as law enforcement agents on military installa~
tions, Congress has not yet chosen to enact a statuie expressly authorizing
military police to arrest civilians., While this Congressional inaction
complicates the process whereby legal advisors seek to guide miiitary

police in their day to day law enforcement role, the far greater evil that

flows from the lack of statutory authority is the impact on effective law

3

anforcement, Full compiiznce with the Fourth Amendmenti's proscripiions

on unreasonable searches ard seizures of persons and properiy is reguired

s

to assure effective law enforcement culminating irn successful prosecution

of criminal offenders on the one hand, ard the protection of individual

liberties on the other, The legal rationales used to support military

police law enforcement against civilians d¢ rnot assure Ffull complianc

3

[1+]

with the Fourth Amendment.

While the rationaies of proitection of government properiy and the
commander's authority to mainiain law and order -»re properly used by
courts to insulate the Uniied States and individual military police fronm
criminal and tort Ziability, these rationales have not found favor with
courts as grounds ito suppori military police arresis or searches and

seizures of civilian's properiy. Rather, couris lock to state citizen's

arrest law to determine whether a particular arresi or seizure oi properiy
was lawful. The citizen's arrest rationale does noi satisfactorily support

PR

military police law enforcement because i1 is inapplicable to such & wide

o«
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al military instadintions,  As a result, i

chiullenred, criminzsl ovideonce seized by military police could often
] i

inadmissible in a subsegquent criminal irial because of a violatio

y

~T
i UL o

»

‘UJ

= citizen's Fourih Amendment rights., In addition, the citizen's arrest

; rationale unnecessarily subjects both the United States and individial

nilitarv police men and women ito paymernt of damages for false arrcest ang

= false imp-isonment of civilians.

|

e

- a

Finzlly, in a2 majority of staies a person who is the subject of an

=~

unlawful arresti may lawfully offer resisiance by force. In such siiuaiions,

the continued escalation of violence jeopardizes not only effective law

enforcement but also ithe safety of both civilians and military police.

-

This fact is especially significant when the mejority of civilians ioday

L

- are more willirg to challenge hoih in court and in confrontation, those
£ is )

who appear to exercise authority, than did civilians in years gone by.

| - Fy
The cavings fn

mitigates toward enaciment of z statute clarifying military police law

—

enforcement authority.

= . . o 4 3113 :
far the courics have heen willinz to

sustain military police law enforcement against civilians, However, a

careful examiraticn of these court opinions reveals thai often siraine

3 3 3 cgm A W T wwwel A7 - = - 2 P I ==} -
logic has been used io arrive ai a pragmatic resulil in cases where not

P
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only has there been clear evidence of the civilians' guilt of z crime but

also the actiens of the miliiary police were well wiihir ine parametlers

of routine wpolice action, Wnether ihese szme courts will take z similar

stand when faced with cases where there is not clear evidence of criminal

activity or where ihe military police conduct over-reaches approved Fourth

Cucy

Amendment conduct, is subject ito doubl., It would appear that a federal



statute entablishing @ilitary police authoriiy is the best methad of

ol

- =

removing, the doubi wiile al the same time haltiing the courts trend of

silently abrogaiing our citizern’s constitutional rignts while on militaxy

ot e e e

In the next chapter, statutory language will be proposed to solve

the critical legal problems caused by the current gap in military police

vty bk vda b

law enforcement authority. Tested against the conclusions asserted herein,

Wi

the proposed lanszuage is: (1) an appropriate grani of authority to mili-

RNt

tary personnel in view of curreni civil-military relations; (2) provides

»

necessary guidance to military police and their legal advisors; and (3)

[ R R

provides for effective law enforcenent by eliminating unnecessary militaxy

-

police violations of citizen's Fourih Amendment rignts.

RN




CHAPTER V

PRCPOSAL AND CONCLUSIOR

in eacn of the areas studied paper, ihe evidence led ito

the conclusion ihat military police require staiuiory authority to

ropexrly conduci law enforcementi activities on military instaliations
The purpose of ithis chapter is ic propose statutory language and test it
against the needs established in earlier chaplers. The proposed statutory
language wi th t zap in law enforcement authority. The
proposal will accomodate current civil-military relationships, provide
clear guidance to military police and properly accomodate the proscriptions

-

of the Fourih Amendmeni thereby fostering effective maintenance of law

ard order at miiitary posis.

Proposed Siatuiory langsuase

Any proposed siatut 33 o1¢) i tary police law enforcement

~ Py

authority must be carefuliy drafied

thati crinminal laws, state

R —

or federal, applicable to any arez on the military installation nay ve

properly enforced. oied in the discussion on legisiative

there are arsas on almosti all military instailations where staie

-

laws apply. T itary police not only musi have authoriiy io execute

federal criminal iaw but aisc state criminal lazws. This dichotomy of law

enforcement authority is not unigue to military installations., Consress

a2y

< 2 Amn - . 257 ,
has already provided ihe police of the Federal Proteciive Service™' author-

ity to conduct law enforcement activiiies in areas where the corduct is in
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effect the enforcement oi sizie law.

vent new statvtory lznguage. =Hather, a statut

~ -
H

can be modeled after existing siatutes, tailored io fit peculiar militar

*
-

needs and adopied as an amendment to Title 10, United States Code:™

Under such regulations as ithe President may prescribe, and
under such additional regulations as may be prescribed by the
] Secretary concerned, military personnel assigned to miiitary
police duties shall have the poqer within military installations,
posts, camps, ané stations, located within the several states or
the District of Columbia, to enforce and make arresis for vicla-
tions of any law of the United States, or of any state, or any
regulation promulgated thereto, and may execute the same powers
which a sheriff of the state may exercise in executing the iaws
thereof: Provided that, nothinz herein shall authorize military
personnel to execute the laws in areas outside of military
installations, posts, camps, or staticas except as provided in
18 v.S.C. & 1385, .

This proposed statute properly grants military police limited
powers of police authoriiy at insiallations by permiiting law enforcerent
under all federal and state law, substantive and procedural, while ai the .

same time adopting as a statutory matter, the limitations placed onpolice

by state and federal courts and state legislatures. These limitations

l
-
1,

are adopted by granting the miiitary police only the power that a sheriif

= . . . . 259 - s es ~ s s -
3 in the state woulid have. 27 & close examination of ihe statutory language

141

=3 reveals that this grani of law enforcement appropriately accomodat

current notions of proper civil-military relations.

-

" ~

= The proposed staiutory language properly limiis the exercise of

i police power to criminal viclations occurring on military imstaliations.
This limitation is necessary because the couris are just as willing today

. 1o insure maintenance of the proper civilian-zili tary relationships as

N o day

in the years after the Civil War. Tne Posse Comitatus Act nas




when courts have

£ military personnel ¢

assist 3 3 recenent rost : rer, tne Julge Advcczates

urpose anG an excepiion to ithe Posse Comitatfus sct. As discussed

3
!

earlisr, at least ome court has adopted ihis same position ithat iaw enforce-

ment on a military installation is not a viclation of the Aci. Thersiore,

- the provisc that the staiuie is not 10 be interpreied as repealing any of

the Posse Comitaius Act is inserted o specifically adopt current inter-

pretations of the 1imits on the utilization of soldiers to execuie ih

o

laws. The provisc thus insures ihat the proposed staiuie is accomcdated

urder today's notions of the proper relationships beiweern the civil

bt}
&

the militery elemenis of goverrmenizl power.” =

Tneir Iezsl Advisor

J—.

specifically authorizing military police io ot

federal and staie jaw on military insizllafions. Thnis specific grant of

authority will obviate the need for relliance on anacharisiic and incomplsis

citizen's arrest authority or the logically amorphous proteciion of govern-

ment proverty or commander's authoriiy rationalies. The specific grant
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of authority will have the salient advantage of notifying the citizen who
enters a military installation that the miliitary police in fact have the
authority *at their garb and equipment merely implies they have today.
The notice should avoid unwarranted resistance to military police arrestis

of civilians, thereby avoiding needless injury and death to both civilians
68

and military police alike.2

Finally, the statute will provide courts
a specific standard against which the courts can tes% the military police
corduct that is challenged.269
As time progresses, courts will develop in their opinions a
complete body of law governing the exercise of the statutory grant of
authority to militery police. However, the statute as written does not
require manual drafters and legal advisors to wait for these court
opinions to obtain references and precedent to use as guidance for military
police. By grantiag military police the same authority as U.S. Marshals
and state sheriffs would exercise on the military installation, the
statute itself adopts the entire criminal procedural law of both the
United States and the state. Thus, a complete body of law, both state

and fédera1,270

will be adopted and govern such matiers as when arresis
can be made, the quantity and quality of force that may be used in various
circumstances, the types of searches and seizures that can be made and
other rules governing the conduct of police activities.27l
A critical examination of the entire scope of criminal procedural
rules that will become applicable to tne conduct of law enforcement by
military police upon adoption of the proposed statutory language is beyord
the scope of this paper. However, it would appear that the Armed Forces

coulc .opt by regulation as stated in the proposed stalute, the already

exic v g body of law contained in existing manuals governing law enforcement
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by military police in relation to soldiers under the UCMJ. As noted
throughout this discussion, courts have frequently upheld current military
criminal procedurai praciices even when they differ significantly from

272

For example, courts

273

civilian poiice practices approved by courts.
have approved gate searches and seizures based on implied consent,

verbal authorizations to search issued by a commander based on oral

274

evidence of provable cause and the utilization of military necessity

= o " 2 st a5

searches in restricted areas.27D Today, courts appear willing 1o uphold

military regulations that impact on a civilian's constitutional rights even
in situations »here similar laws and regulations have been siruck down when
implemented by state and local governments regarding civilian conduc‘c,.z?6
It would appeaxr thati current miliiary law enforcement practices are
Justifiable in the interests of national security when balanced against

the citizen's interesis in entering military installations.

The need for a uniform code of police conduct at military installa-
tions would support adopting current military police practices in relation
to soldiers, particulariy in iighi y that thege manuals are
based in large measure on civilian court cases2
under the UCMJ which in turn rely on civilian law enforcement cases.278
Although the adoption of current practices as described in the law en-
forcement manuals would require careful study, it would appear that the
President or the Secretaries of the Sexrvices could, in accordance with
the proposed statutor: language and in consonance with the need for
uniform law enforcement at military installations, issue regulations
providing for uniform law enforcement practices in relation to both

-
H

soldiers and civilians at militaxy installat
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Compliance with Fourth Amendment

Proscriptions

In Cnapter IV the discussion exemplified that the legal ration-

ales governing military police authority did not properly provide for

effective law enforcement in light of the Fourth Amendment.279 Further,

the discussion concluded that these vague rationales, although upheld by
courts, did not logically support invasions of Fourth Amendment rights of
civilians by military police., The approval of military police conduct in
many cases constituted an unwarranted and unjustifiable silent abrogation
of a citizen's constitutional rights on the one hand, and subjected bot
the military police and the United States to possible civil liability on
the 0ther.280 .

The proposed statutory language clarifies the role of military
police as proper agents of govermment to lawfully invade our citizen's
privacy to conduct lawful arrests, searches incident to arrest, ard
searches and seimnres of proveriy, Iy grant iitary poilCe vuly ilel
authority that other statutory police and law enforcemeni agents possess,
the Congress will also impose the restrictions placed by couris on police
comduzt. Thus, the full range of Fourih Amendment limitatilons on police
conduct is by statuie imposed on military police in their relations to
¢ivilians, Assuming that military police are properly trained and will
obey these restrictions in the interest of maintaining iaw and order, the
statute will have the beneficial effect of avoiding unlawful invasions
of citizen's rights while at the sam ie providing for the successful
prosecution of criminals and th iati of both th
police and the govermment thati emplo them from unnecessary civil litiga

tion,




Conclusion

. - . ., 281
[n a recent hestseiling lLook entitled The Mugging,  Morton

Hunt makes the observation:
To ine patrolman or detective who has tracked down a

criminal, the important thing is to arrest him and submit him

to the courts along with sufficient evidence to convict him.

. + « Left-wing cop-haters miss this obvious point: they see

the police as having evil ends, whereas in fact most of those

ends are gocd; it is the means the police use to achieve them

that are often evil, Right-wing cop-lovers, on the other hand,

see the police as having only good ends, and using means Justified

by them; but in fact the means the pclice use often do more

damage to the moral fiber of society than their goals could

ever warrant.282
Mr. Hunt's point is well taken when one views the situation of law enforce-
ment on a military installation. Military police have a legitimate
function to perform when they conduct law eniorcement activities against
civilians, However, as developed in this paper, in the absence of
statutory police authority, the military police operate exira-legally to
the detriment of the citizens the military police serve.

To require military police to accomplish a law enforcement
agent's daily tasks is to require the government that employs the police
and especially the elected representatives of the civilians who look to
the police for protection from crime, io teke those steps necessary to
insure ithat ine police have the necessary authorily to effeciively main-
s e - 283 . | ceea . : . -
tain law and oxder, -n the military community, the men and women who
day tc day confront civilian misconduci have
to enforce valid laws and regulations. Without concrete
military police may either overstep the bounds of lawful police conduct
thereby violating a citizen's constitutional rights and subjecting them-

selves to the offer of violence, or later civil or criminal penalities,

or they may hesitate to properly act and permit a criminal either to
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escape punishment or cause injury or death to other citizens. Both these
results are avoided icaay eithexr because of the happenstance of civilian
i -norance of the .rue authority of military police or because of the
coincidence tnati anacharistic citizen's arrest laws happen to apply.

Courts, as a pragmatic matter, have ito date, upheld military
police conduct even though as a legal or logical matter ihe conduct was un-
lawful, One will perhaps never know whether these actions by ine courts
were possible only because the men and women who operate as militaxy
police were so well trained in limited interference with civilians that in
the cases which the courts faced the police conduct was so reasonable as
{0 require court approval. One can only speculate as to a court'’s reaction
to a clear case of unreasonable conduct in a situation where the military
police conduct is clearly outside the parameiers of a lawful ciiizen's
arrest,

What is clear, is that it is unconscionable for a society, which
prides itself as a people who goverm themselves by the rule of law, to
subject its citizens to law enforcement conducied by persons to whom
society has given no clear limitation on the exercise of police power. And

worse yet, it is intolexrable for a society to regquire its young men and

women in the military to don the cloak of police authority and to require

them to confront lawbreakers without providing them even the most rudimen-
tary police powvers to enforce the iaw. the military is to properly
accomplish its national securiiy missions by operating wmilitary installa-
tions on which both military personnel and civilians are to live and work
in safety, then the personnel assigned to police duties require a clear
statutory statement of the authoriiy they have to provide for that safety.

Military police musi not only look like police and act like police--
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they must be police. In our system of government ard in our legal

tradition, if soldiers are to be police then they must be granted statutory

law enforcement authority.
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ield Fanual, 19-20, Invesiigations

ield K a
30 September *976) U.S. Army
29 4pril 1977).

2 e s . .
The *e*u "manual” will be used in a generac sense to include
B zulations, Thus, a recent
training circular, U.S. Ammy Training Circu 19-22, Apprehension,

* 3
Search and Seizure (30 June 1977) is included in the ierm.

Jone o s .

This siudy will concentrate on law enforcement activities which
involve confrontations beiween military police and civilians, The term
ies is usuelly urd rst“éi t¢ include searches of

law enforcement activit
buildings, investigatioas of crimes, interviewing witresses, pursuit of

» 'U

w. P

escaped prisoners or felons, and searches cf arsas for su3§ec+ed criminalis.
See United States v. Red Feaiher, 5b1 F.2d 1275, 1278 (8th Cir. 1976).

As these types of law enforcementi ac xi:ies do nct zaily involve a
personal initrusion on a suspect's const' orn ri s or resuli in an

offer of resisiance by a suspect, thev ﬁ*gz nci
herein. owevyi, ihe need for militaxy pciice to !
1o conduct these activities ic egually as sirong as
arrest authority.

e
1]

L . . e ca n .y T
10 U.S.C.88 801-940 (31970): {(nereinafier cited as UCHMJ

:” Fad
“U.5. Arny Field Manual, 19-10, sudx

. 2 note 1 at para. 2-11;
U.S. Army Field Manual, 19-20, supra note 1 at 9. AT ri
Circular, 19-22, suprz note 2 does not distinguis T
menit activities against civilians or soldiers., H
Court of ¥ilitary Appsals cases and references o
that the circular Was intended to apply to scidie

accompanyirg rotes 9-12, infra,

G%ee discussion accompanying noies

‘See, e.z. United States v, Banks, Sir.),
ceri. denied, %29 U.3. 1024 (1976); uUrited Siate £75 F, 2d
1262 (10th Cir. 1973); uUnited States v, Burrow ¥. Supo. 890 (D. Md.
1975); United States v. Fox, 407 F. Supp. 857(W. D. Okla. 1975}, See,
Brancato, Base Commander Responses to 1ian Kisconduct Bystemns and
Problems For ”“e Staff che Advcsate, = 111 {1G77)¢
Iee, Gateway Inspections: The Admissibility of den %e‘ze‘ i9 Air
Force L. Rev. ?" (10?7) Compare, bcmmé*ﬁ Tre COrizirzl law Enforcement

hority of Pﬁ?k Bangers in Proprietary va*sa‘“*ign Kational rarks—-

Wnere is 1t?, 12 Calif. Wesiern L. Rev, 126 {1977).
Niele 135 Lu:i, 3

68
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8See discussion accompanying notes 163-~169, infra,

9

See discussion accompanying notes 109-122, infra.

10 s. Arny Reg. No. 600-40, Apprehension, Restraint, and Release
to Civil Authcrities (4 November l9?4§, para. 3a:

All members of the Armed Forces, acting in a zrivate capacity,
have the ordinary right of citizens to assisi in the maintenance
- of peace, including the right to apprenend suspected offerders.
This right to make a "citizen's arrest" is governed by the sub-
stantive law applying at the particular locality, however, and
care should be exercised to avoid exceeding ine "citizen's
arrest" authorization granted by the law of that locality.

1

.
“See discussion accompanying notes 123-145, infra.

12

See discussion accompanying notes 182-187, infra.

13;. 1EE, A HISTORY OF POLICE IN ENGLAND (London 1905) at Chaps.

10-12 -

14?. LUCKNETT, A CONCISE HISTORY OF THE COMMON LAW (1956) at 441,

L5see, generally, II POLLACK AND MAITLAND, THE EISTORY OF ENGLISH
LAW BEFORE THE TIME OF EDWARD (2d Ed. 1899), for a thorough discussion
of the development of tort doctrines by early couris in England. Iater,
common law couris recognized Ll o peyson has a right o resist an une
lawful arrest, a2 term applied to the "seizure of az person, for the purpose
of bringing him for trial before a court." The Queen v. Tovley, 92 Eng.
Rep. 349 (K.B. 1710). See, Chevigny, The Rizht to Resist an Unlawful
Arrest, 78 Yale L. J. 1128 (1969).

. 16, RADIN, HANDBOOK ON ANGLO-AMERICAN LEGAL HISTORY (1936), at
219-247,

1 T ITAYAATLYIV 2 17 D] = 3
??. LUCKYETIT, supra rote 14 at 441; See, generally, T. GURR, P.

GRABOSKY AND R. HULA, THE POLITICS OF CRIME AND CONFLICT (1977) at 35
213, 702-703, and 706-707.

By -]

Omme proliferation of courts with varyirnz itypes of jurisdiction
over both criminal and civil matiers continued uriil 1873 when Parliament,
in an effort io simplify the sysiem, passed the Judicature Act., RADIN,
supra note 16 at 197; GURR, supra note 17 at 88-89.

i

196333, supra note 17 at 725-746.




ZOChevigny, suora note 15 at 1135; 2 HALE, PLEAS OF THE CROWN
(15t Amer, Ed. 1847 at 96.
URR, supra note 17 at 35-44; G. CHANDLER, THE POLICEMAXN'S ART

2 et - . finis ,
;P. LUCKNETT, supra notie 14 ai 424-IL41; CHANDIER, supra note 21

233ce, e.g., Rex v. Boatie, 2 Burr 864 (K.B. 1759).

)
242 HALE, supra note 20 at 96.

2501., GURR, supra noie 17 al 702-707.

6C {ANDLER, supra note 21 at 14,

27Warner, Investigating the law of Arrest, 26 A.B.A. L.Jj. 151,
152 (1940).

8 ..
Chevigny, supra note 15.

29

Id. See generally Manos, Police iia
- s - - -~ F= o~
or Imprisonment, 16 Clev. Mar. L. Rev. 415 {1967).
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)ZP. LUCKNETT, supra note 1%, at 424-4531; RADIN, supra note 16,
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REIDMAN, 4 HISTORY OF AVERICAN LAW (1973, at 205-264.
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F. WIENER, CIVILIANS UNDER ¥SLiTARY JUSTICE (1967), at 92-16k,
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FREIDMAN, supra noie 33.

- T I ) . L.
= T FREIDMAH, supra note 33 at 504,

. L2 e as nn . . . . 3=

= For a compilation of references ic siate statuies providing
police arrest powers see, ALL, NMODEL CODE OF PRE-AHRATGNMENT PROCEDURE,

. 5§ 2.02, Comment at 95-G7, Commeniary on Article 3, at 106, and Appendix
11, at 224 (Tent. Draft No. 1, 1966) and (Proposed Cfficial Draft 1975).

- 43See, Wilgus, Arresi Without A Warrant, 22 Mich. L. Hev. 541,
- sh5-552 (1924); L. WADDINGTON, ARREST, SEARCH AND SEIZURE (1974) at &;
J. LAFAVE, ARREST: THE DECISION TO TAXE A SUSPECT INTO CUSTODY (1965).

44F‘REIDMAN, supra note 33 at 504.
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)

“S¢IENER, supza note 39 at 6.
46, .

WiENER, supra note 3G at 12,

il
A S

= L‘r._ ) . _
- 7#iERER, supra ncte 39 at Appendix I

- QSWIENER, supra note 39 at 6.

LRI

“OUIENER, supra note 39 at 12.
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- 5 W. WINTHROP, MILITARY LAW AND PRECEDENTS (Reprint 0} at 947-

o
0
[

DQSIEﬂER, supra noie 27 at 4.
5383%3, supra noie 50.

5#?1 U.S. (¥all) 121 {i872).

Y,

S5pct of Sept. 2, 1789, Ch. . °, 1 Stat. 87.

=2
0,

See Siate v. Kelly, 76 Me. 331 {31584); 2 CORPUS JURIS SECUNDUN,
CRIMES B 316 {1974 Rev.); G. GOODRICE, CONFLICTS
A RS a

3y i Ty
L7 7 Gv sl

57 B} - cn .
3‘?.IEDﬁAk, supra n9te 33 aE :1?-
27-21, ¥ilitary Administrative Law Handboo!
cited as ADMINISTRATIVE LAW HANDBCOK;.
Congress as early as 1789 by Act of Sej
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72

SSFREIEMAN, supra note 33 at 502-524, See, G. GLENN AND A.
SCHILLER, THE ARMY AND THE LAW (1971) at ik, 18-20.

59599 discussion accompanying note 14, supra.
Sees Furman, Restrictions Upon the Use of the Army Imposed by

the Posse Comitatus Act, 7 Mil. T. Rev. 85, 92-96 (1660); 5 Cong. Rec.
2112 (1877).

61GIE§N, supra nc.e 53 at 18-20.

62?0: a comprehensive review of the events leading to the
Congressional ban on uiilizing the Army to execute civil power, see
Weeks, Illegal Iaw Enforcement: Aiding Civil Authorities in Violation
of the Posse Comitatus Act, 70 Mil. T. Rev. 83 (1975).

6314, at 86-93.

5418 U.S.C. B 1385 (1970). For a comprehensive study of the Act
and significant legal issues it raises, see Weeks, supra note 62. wnile
the Department of the Navy is not included in the Act per se, law enforce-
ment activities not in the high seas, are governed by the Act by direction
of the Secretary of Navy, SECNAVINST 5400, 12A (12 March 1975). See
United States v. Walden, 490 F. 24 372 (4th Cir.), cert. denied, F16

U.S. 983 (1974).

6571 .5, (& Wall) 121 (1872).

56'u’eeks, supra note 62 at 91; GLENN AND SCHILLER, supra note 58
at 18-20.

A
©75.5. ARMY MILTTARY POLICE SCHOOL PAMPHLET, HISTORY OF CORPS OF
MILITARY POLICE (1953), at 3.

68

Id. at 1-6,

695:‘»9«3 discussion accompanying notes 123-145, 182-187, 235-248, infra.

7539 7, 24 14, 16 (9th Cir.), cext. denied, 429 U.S. 102& (1976).

?hThe actual persons accosting the civilian were Air Force
nersonnel from the (0ffice of Special Investigaiions, These 0SI agentis

are equivalent to Army Criminal Invesiigation Command agents, who are
responsible for the investigation of serious crimes. See U.S. Army Heg.
No. 195-2, Criminal Investigation Activities (6 May 1977).

72nited States v, Banks, 539 F. 2d at 16.
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?Sﬁes Furman, supra note 6C at 86; Urited States v. Walden, 490
P, 24 372 4ih ‘_r.), cert. denied, 416 y,S. 983 (197h).

76 , s val s
"“See Weeks, supra note €2 ai 124-126,
supra

77
£ ~ o~ =3~ T ke " o b il

For a geheral discussion ¢f the enforcement of iaw at military
installations, see ADMINISTRATIVE LAW HANDBOOK at 6-114 to 6-175. The
Secretary of tne Army has oy regulation esiablished a scheme of law
erforcement which emphasizes the shared responsibiliiy for law eniorcerent
veiween military personnel and state and federal law enforcement agents.
See, U.S. Army Reg. No. 195-2, supra noie 71.

783EPORT OF THE TNTERDEPARTMENTAL COMMITTEE FOR THE STUDY OF
JURISDICTION OVER FEDERAL AREAS WITHIN THE STATES, PART iI \:mm 1957)
at 103; (hereinafter cited as JURISDICTIOR R:POﬁT).

79 JURISDICTION REPORT at 86.

'JURISDICTION REPORT at 15-19.

81,
.isrn
82 e . ar s i a n . sas
ine first draeii of Ax 1, Scoiion 8, Clauge 17 was suhwmiiied
< ~ 3 . [ O ad M » - - T - s
oy propoesal of Fr, Charles Pinckn £ South Carolina in 1787. JURISDIC-~
TICN BEPORT at 18.

uBSee Altlere, Federal Enclzy
Legisiative Jurisdiciion Upon (i

60 (1976).

fig@tiaﬁ, 72 E?i i, 1. Re“‘ :5, "i

Ariicle I, Seciion 8, Clause 17, U.S. Constiiution.
”'"? SDICTION REPORT ai 108.

g6 s 1 - tnm [ i mg e .
Conpare 18 U.S.C. B 1111, 1112, 1113 {1670) with 18 u.S.C. 8

U.5.C. B 3053 (1970).

Pl

) é§"“'*'bTRAT VE LAW HANDBOOK AT 6-31 to 6-143; Altiere, supra
note 83 at 61-70.

a




i.f,

90&:.3 Army Reg. No. 405-20, Pederal Legislative Jurisdiction
- (J. Augusi J.9?,) at 3.

91

JURISDICTION REPORT at 117.

A
9'?.:.5. Army Reg. No. 195-2, supra note 72 at 3-1 to 3-6; U.S.

- Arnmy Reg, No. 190-29, Minor Offenses and Uniform Violation Notices
Referred io U.£. District Couxris (17 June 1977).

9373 S. Army Reg. No. 405-20, supra note 90 ai 3.

-

%”URISD.LC TION REPORT at 126.
9514,

96

See discussion accompanying note 91 supra.

97y.5. Army Reg. No. %05-20, supra note 90 at 3.

= g
4 9"See, e.z., ¥inn, Stat, . 8 i.J.v-_f. {1 '??} proviJir for
grant ol concurrent Jurisdiction over federal lands in the siate. Compare
- Paui v. United States, 371 U.S. 245 (1963).

99’&.8. Army Reg. No. 405-20, supra note G0 at 3.
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f3intion B Imx 1. Rev
G2CUion, © JaE,. L. hev,

See Papcun, 2roor i
rcement Authoriiy of Park Rar

jet
Compare, Comment, The Criminal iaw Enf

?}
4
[
e
H
pode
ol

Y

= 3% IZETS
=3 in Proprietary Jurisdiction National Parks--wWhere is t., 13 Calif,
Western L, Rev, 126 (1977).
101 T RATTY AL RANTRNY Ao £ Al

= ADMINISTRATIVE 1AW HANDZOOX at 640 to &6-41,
=3 i02.

= Id. at 6-39.

= ’ 103 fetor of Land, L. R
Sewell, The Govermmeni as a Froorietor of iand, 35 Tenn. L. Hev,

: 104, . . s . c2a ~

= See Brancato, suprid noie 7; Franks, Prosecution in Civil Couris
4 of #inor Offenses Committed on Military Installations, 53 Mil. L. Rev.
137 (1971); Peck, The Use of Force Protect Government Property 26 Mil.

ot | oo
15s
foud
fule
g

L. Rev. 81 (1964); Suter, Juve'}.'..lé I

U.S5. Dept. Army E’amphle» 27=-5G-4, Tne Army

Z =
‘AD?‘"\ STRATIVE L&y HAND2OOK at &-157.

106 . . . o .
See discussion accompanying note 5, supra, and materials cited.
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10 o= . -
?See discussion accompanying note 92, supre, and materials

r——t

106, . .- s e s .
Soldicrs, just as ary ci olze.., cculd be deputized under siate
law to assist Zocal police. However, if such acé:iszz was for the diract
purpese 65 o3

enuting the laws of the state on behalf of the state

fi vie ;nstaha:z on, where state law is applicable, some
riters believe that the Posse Comitzius Act would be violated. See
eck, supra note 104 at 108; ADNINISTRATIVE HANDBOOK at 6-156. But see
eeks, supra note 62 ai 124-127, where the author coniends that the
z::iiii"tary purpose excepiion io the Aci would support use of deputized
soldiers to maintain law and oxrder at militery installiations.

u ﬂ

Jb

OgSee 2 0P, é‘?’"“‘;’ GEN. 575 (1833) in which the Honoreble Pc-%e. 5.

Taney stated: "Indeed, it can hardly be supposed by anyone that the Unite
States have not the same right that any individual possesses to defend their
lawful possessions, by force, against a trespasser.”

WINTHROP, supra noie 31 at 234,

a9
21 -

TAGA 1952/8326, 3 Dec. 1952, 3 Dig. Ops. B 23.1, Posts, Bases
and Other Installations, at é}i‘?.

.
‘12!}nited tates v. Vausi

. 23 1262 {(16th Cir. 1973).

13

]
-y
i
5
I
_ﬁ'
n
by J

CONSTITUTIOR (1971)
, (hereinaftier czwﬁ

i)enanme.;- of Defense Directive 3025.12, para V (U4 December

i Trad Tacs i
UPsS., f0SiS, Sa5¢g, ana

il

]

8
JAGA 1958/35147
Otrer Installations,

interpreted to author
e.g., DAJA-AL, 39‘?—;!’*‘; ,
JAGA 1558/5147, 10 Jul
3 sns, § 23. 5 at 2""
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1200 4 7 ama1, 1973/5135, 16 November 1973 (The Judge Advocate
CGeneral of the Army concluded that a commander could order a search of
automobiles leavins an instaliation over the owners objection where there
had been a wave ol burglaries., However, no opinion was presented as to
the admissibility of the evidence in a criminal trial).

121 ited States v. DiRe, 332 U,S. 594 (1945).

122U.S. Army Reg. No. 600-40, supra note 10.

12333 u.s. 94 (1945).

124U.S. Army Reg. No. 600-40, supra note 10.

izr

see. 5 Am Jur 24, § 35, Arrest (1977) at 727.

126,44

. 127Id. at 728. See, e.z.. Texas Code of Criminal Procedure
; Art, 14,01 (1954).

128y . 24 660 (9th Cir. 1973).

2% reen v, James, 473 F, 24 660, 662 (9th Cir. 1973). The

regulation cited by the court was the predecessor to U.S. Army Reg. No.
600-40, supra note 1G.

100reen v. James, 473 F. 2d 660, 662 (9th Cir. 1973).

See, e.g., Missouri Stat, Amnot., § 304,10 {Vernon's 1972),
: 133See, e.g., Missouri Stat. Annot. § 559.470 (Vernon's 1972).

See, e.g., Missouri Stat. Annot. 8 560-240 (Verncn's 1972).

See, e.g., Misscuri Stat, Annot. B 564,100 (Vernon's 1972).

137See discussion accompanying notes 84-92, 97-98, and 101-104, :
SUPTE,
13c¢,  ADMINISTRATIVE LAW HANDBOUX at 6-90 to 6~l.
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139

See discussion accompanying notes 125-127, supra.

1I'K)See, e.£., Kansas Code Crim. Proc. 8 22-2401 (1974); N.Y,
Crim, Proc. Law s 140,10 (1970); Texas Code Crim. Proc. Art. 14.01
(1954).

*a*As a general rule, criminal procedure established by state
law is not applicable to military installations by virtue of the
Assimilative Crimes Act, Rather, federal rules of criminal procedure
contained in Title 18, United States Code are applicable to law enforce-
ment in areas of Exclusive Legisla.ive Jurisdiction, See, Puerto Rico v.
Shell Co,, 302 U.S. 253 (1937); Hockenberry v. United States, 422 F. 2d
171 (9th Cir. 1970); McCoy v. Pescor, 145 F. 24 260 (8th Cir. 1944), cert.
denied 324 U.S. 868 (I945). However, there is no federal statute permitting
a citizen tc arrest for a violation of a federal criminal statute. As
noted previously, in United States v. DiRe, 332 U.S. 594 (1945), the Supreme
Court directed use of applicable state law in -~uch case. When dealing with
an area under the Exclusive Jurisdiction of the United States, the issue
is then raised~-current sta*e law or the law as it was at the time
Exclusive Jurisdiction was acquired? Cf, Arlington Hotel Co. v, Faut,
278 U.S. 439 (1929); Chicago, Rock Island & Pacific Ry. V. McGlinm,
114 g5, s42 (1835).

142U.S. Army Reg. No. 600-40, supra note 10. Compare Paul v,
United States, 371 U.S. 245 (1963).

14 o . . . o s
Jsee discussion accompanying noies 221-249, infra.

'hq"The overwhelming majority of offenses committed by civilians
on areas under the exclusive jurisdiction of the United States are petty
misdemeanors (e.g., traffic violations, drunkenness)". JURISDICTION
REPORT at 135.

1[4,:‘ .
“"Papcun, supra note 100 at 118,

146 . . . N
See discussion accompanying notes 174-18%, infra,

1l
¥7He PRESIDENT'S COMMISSION ON LaW ENFORCEVENT AND THE ADMINISTRA-
TION OF JUSTICE--THE CHALLENGE OF CRIME IN A FREE SOCIETY (1967) at 106.

18,6 u.s.0. 8 801-940 (197C).

*QgL. WADDINGTON, supra note 43 at 8,

150 . . N 3 oas . . -

P“For a comprehensive listing and discussion of state and federal
statutes establishing ruies of criminal procedure, see ALI MODEL CODE OF
PRE-ARRAIGNMENT PROCEDURE, supra note 42,

by
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£,
1J]'See, Oaks, Studying the Exclusionary Rule in Searches and
Seizures, 37 U. Chi. 7. Rev. 665 (1970); Griswoid, Criminal Procedure
1969-~Is It a Means .r an End?, 29 Md. T. Rev. 307, 308 (1969).

15253 5.5, 383 (1924).

1)};nambers v. Mahroney, 369 U.S. 42 (1970); Chimel v. California, 7
395 U.S. 752 (1969); United States v. RabSnowitz, 339 U.S. 56 (1950); ;
Trupiano v, United States, 334 U.S. 699 (19%48); Harris v. United States, :
331 U.S. 145 (1947). 3

154’5’01' a general discussion of court opinions dealing with mili-
tary police functions at military installations see Brancato, supra note
7; Peck, supra note 104; Suter, supra note 104; ADMINISTRATIVE LAW
HANDBOOX at 3—154 to 6-164,

155nited States v. Banks, 539 F. 24 14 (9th Cir.), cert. denied,
429 U.S. 1024 (1976); Green v. Jares, 473 F. 2d 660 (9th Cir. 1973);
Weissman v, United States, 387 F. 2i 271 (10th Cir. 196?); United States
v. Mathews, 431 F. Supp. 70 (W.D. Okla. 1976).

1500ni 4ed Stares v. Tilis, 547 F. 2& 863 (5th Cir. 1977); Wallis

e Taes
v, O'Kier, 591 F. 24 1323 (10th Cir.), cert. deiied, %419 U.S. 90 (1575,
United States v. Vaughn, 475 F. 2d 1262 (10tn Cir. 1973); Saylor v. United
States, 374 F. 2d 894 (Ci. of C1. 1967); United States v. Grisby, 335
F, 2d 652 (4th Cir, 1964); United States v. Crowley, O F. 24 927 (D, Ga.
1922); United Siates v. Fox, 407 r. Supp. 85 (W.D. Okla 1975); United
States v. Rogers, 388 F. Supr. 298 (E.D. Va. 1975); United States v.
Burrow, 396 F. Supp. 890 (D. N&., 1975).

1 . = ~ . s - -
57Henry v, United States, 361 U.S. 98 (1959). The Fourth Amend-
ment to the Constitution »rovides:

The right of ihe people 0 be secure in their persons, houses,

rapers, and effecis, againsi unreasonable searches and seizures,
shall nci be violated, and no Warranis shall issue, but upon
protable cause, supported oy Outh or afrfirmation, and particuiar-
ly describing tne place 10 de searched, and the persons or things
to be seived.

1588

ee, Wilgus, sudra note 43,

i

1392 HAIE, supra note 20 at 72. :

m

160Wi1gus, supra note 43 at 545-552,




e il

79

lézgg. at S41. For a comprehensive discussion of the law of
arrest see L, WADDINGYON, supra note 43; LAFAVE, supra note 43; Cook,
Probable Cause to Arrest, 2% Vand. L. Rev. 317 (1971); Warner, The
Uniform Arrest Act, 28 Va., L. Rev, 315 (1942).

l6)See Gilligan, Search of Premises, Vehicles, and the Individual
Incident to Apprehension, 61 Mil, T. Rev. 89 (1973).

16486e ALI MODEL CODE OF PRE-ARRAIGNMENT PROCEDURE, supra note

42 at Appendices IX, X and XI, pages 686-697.

165560 Title 18, United States Code § 3000 et. seq. (1970).

1665.e Gilligan, supra note 163; 3 DOOLEY MODERN TORT LAW (1977)

at Chap. 42,

167See L. WADDINGTON, supra note 43 at 8.

1683 DOOLEY, supra note 166 at 194.

1695ee Gilligan, supra note 166 at 104-106.

170err v. Illinois, 119 U.S. 436, 440 (1886).

17154,

172

Carrol v. United States, 267 U.S. 132 (1925), See, Tefgx V.

Ohio, 392 U.S. 1 (1968); Chimel v, California, 395 U.S. 752 (1969).

1734ALSBURY'S LAWS OF ENGLAND (33. Ed. SIMMONS) at 356.

17I+See Chimel v. California, 395 U.S. 752 (1964); Montgomery v,
United States, 403 F, 2d 605 (8th Cir. 1968); Ward v. United States, 316 F.
2d. 420 (10th Cir.), cert. denied, 375 U.S. 826 (1963).

1755ee, e.g., United States v. Viale, 312 F. 2d 595 (2nd Cir. 1963).
See discussion accompanying notes 176-18%, infra.

17064 F. Supp. 804 (S.D.N.Y. 1967).

177390 P, 24 101 (5th Cir. 1968).

17841 exander v. United States, 390 F. 2d 2t 105. The statute
governing the duties of postal inspeciors was the predecessor to the
current statute, 18 U.S.C. 8§ 3061 {1970), which was codified in 1970 to
clarify that postal inspeciors have the authority to arrest persons for

violati f postal laws and regulations.




1791&

o]
180332 y.c. 94 (1945).

18ls o yard v. United States, 316 F. 24 113, 118 (9th Cir.),
cert, der.ed, 75 U.S. 862 (1963); iron v, United States, 325 F. 2d 420
{10th Cir. *963\ cert. denied, 377 U.S. 946 (196%); United States v.
Helbork, 76 F. Supp. 985, 986 (D. Ore. 1948),

lBZUniéeé States v. Haw Won Lee, 264 F., Supp. 804 (S.D. N.Y. 1967);
Alexander v, United States, 39C F. 2d 101 {5th Cir. 1968). See text
accompanying notes 174-178, supra and notes 182-183, infya.

183915 &, 24 595 (2nd Cir. 1963).

184See, United States v. Chapman, 325 F. 2d 420 (9th Cir, 1963) and
Dorsey v. United States, 1974 F. 2d 899 (5th Cir), cert. denied, 338 U.S
950 (1949), cert denied, 340 U.S. 878 (19503 (Florida); Montgomery V.
United States, 403 F. 2d 605 (3th Cir. 1968 (Mlssourl)

18 . . .
5See discussion accompanying notes 177-179, supra.

186 .

See discussion accompanying notes 175-176, supra.

18 s . . -
7See discussion accompanying rotes 180-186, supra.

188,51 7. Supp. 70 (4.D. OKla. 1976).

{ 189, nstallats A e . < -
nstallation commanders are directed to maintain a comprehensive
traffic and motor vehicle safety program. See U.S. Army Reg. No. 190-5,
Motor Vehicle Traffic Supervision {1 August 1973). Routine traffic safety
stops of motur vehicler~ are a princidle method used by installation
commanders to assure motorists' motor vehicles are Jroaeriy licensed and
registered. See, JAGA 1958/5147, 10 July 1958, 8 Dig. Ops. § 25.9 Posts
Sases and Other Installations, 225; JAGA 1956/8555, 26 November 1956, 7
: Dig. Ops., ® 81,5, Army at 6.
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ai once pclice uniawfu izen's constitutional rights and
T informat y e T information in a later lawful

aw erforcemedt ac ivi y. In such & case, any evidence obiained in the
ter lawf cid s i issiblie in a2 criminal trial. For a
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9L pdans v. Williens, &07 .

illie . 143 (1971); Terry v, ©
U.S. 1 (1968)., See, chneckloth v

hio,
ustamonie, 412 U.S. 218 (1965).

UJ w

\iexander v. United States, 390 F. 2d 101, 105 (5th Cir. 1968).

194 ]

195 "See Ward v. United States, 316 F, 24 113, 116 (9th Cir.), cert.
denied, 375 ”.H. 862 ( 963); wron v. United States, 325 F. 24 420 (10th
Cir. 1963), cert. denied, 377 U.S. O46 (1964); Umited States v. Helbork,

76 F. Supp. 985 {D. Ore. 1946).

1 ax . . ;.
95See discussion accompanying notes 33-43, supra.

196439 7. 24 14 (9th cir.), cert. denied, 429 U.S. 1024 (1976).

197 10 ©.S.C. 8 809 (197C). Tne statuie defines arrest as the term
is used in military law to retlect pre-tr;al restraint, in the nature of
pre-trial confinement, in an offendsrs own quarters ror example. The
court more probably meani to reference 10 G.S.C. § 807 (1970) dealirg
with apprehensiocn., Fach of ihe statutory Articles are limited in scope
to persons subject tc the UCMJ bty use of the language: "a person subject
to this chapter."” Except in time of war or national emergency when
courts would be closed, civilians are not persons subject to the UCHJ.
See Reid v. Covert, ,34 U.S. 1 (1957); Kinsella v. Singietorn, 361 U.S
234 (196C)- "-isham v. Hagan, 361 ©.S. 278 (1960).

198,

For a comprehensive discussion of ihe history of this statute
and legal issues involving barring civilians fro ilitary installation,
see Comment, Unlawiul Entry and Re—d;try into Mii ta;y Regervations In
Violation of 18 U.S,C. 8 1382, 53 Mil. T. Rev. 1

199,

For a discussion of the nature of pre-arraignment statutes and
the purposes of pre-arraignment procedures, see ALI MODEL CODE OF PRE-
ARRAIGNMENT PRCCZDURES, supra note 42 at 259-315. 1t is noieworthy

tha uhre:;nout the discussion there is not a single reference to a sub-
staniive crime siatuie as a basis Jor an arresi cr apprenension, even in
an historical perspective.

See discussion accompanying noies 15-25, surra.

205316 F. 24 891, 894-895 (24 Cir. 1965).

\n

See L. Waddington, supra note 43 at 1-33.

L4 By
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13 Dooley, supra note 246 at 201-204,
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See discussion accompanying notes 79-108, supra.
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