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PREFACE

The Congress has always monitored defense policy, but until the
early 1960s its participation in systews acquisition matters was pri-
marily after the fact. When systems procurement costs of billions
rather than tens or hundreds of millions of dollars became common in
the 1960s, Congress began to participate actively in the system selec-
tion process. Ordinarily, Congress acted through budgetary channels;
withholding, altering, or otherwise constraining the funds requested
by the Department of Defense was, and remains, the usual control device.
Such control has been even more generously exercised in the 1970s, and
Congress now routinelv inquires not merely into questions of reasonable
cost but into matters of requirements, system alternatives, and force
structure.

Through the instrumentality of the Commission on Government Pro-
curement, the Congress undertook (from 1969 to 1972) to define processes
and procedures for systems acquisition. The establishment of a Congres-
sional Budget Office (CBO) in 1974 was intended, in part, to give the
legislative branch a counterpart of the analytic and evaluative capa-
bility earlier embodied in the Executive Branch Office of Management
and Budget (OMB) and its predecessor the Bureau of the Budget. 1In a
sense both were forced into bteing by the apparent successes of the
Office of the Assistant Secretary of Defense for Systems Analysis, an
organization created in 1964 at the instigarion of Defense Secretary
Robert McNamavra. Systems Analysis represented a mechanigm by which the
Secretary of Defense could underst nrd and assesns the reasonableness of
systems and funding levels proposed by the individual scrvices: First
OMB and later CBO had to develop similar capabilities if they were to
cope with the kind of analysis {ntroduced by Systems Analysis. Without
suct skills, neither the Office of the President nor the Congress could
deal adequately with the increasingly complex issues that arose in
system selection and acquisition processes in the late 1960s and early
1970s.

Fiie mm s« s alam
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The consequences of such institutional developments deserve careful
study as does an attendant enlargement of techuical understanding among
senators, representatives, and the staffs of the several committees con-

cerned with the system selection and funding process. Plainly, acquisi-~

tion strategies, processes, policies, and institutions are now being
affected in ways that were all but inconceivable as recently as a decade
ago.

- This report addresses one important aspect of congressional inter-

veation: congressional attitudes toward competition between would-be

E“; = . contractors for major weapon systems. Congress has persistently ex-

; 2 pressed a conviction that competition is somehow beneficial to the

- ? systems acquisition process. It is important to understand how competi-
: 4 ' tion 1s defined in congressional usage, and the qualifications that may
. é‘ be attached to it.

This report, prepared as part of the Project RAND research project

"System Acquisition Policy Studies," should be of interest to a broad

*,i' sector of the Air Yorce planning and systems acquisition community,

——
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SUMMARY

Tt is widely believed that greater use of competition in the ac-
quisition process would help combat the rising costs of modern weapon
systems. 'Two advanced competitive strategies have been suggested. One
is to maintain multiple contractors through the later phases of develop-~
ment. A more ambitious proposal, one designed to inject more rigorous
price competition into the procurement of major systems, calls for a
new round of bidding for the contract to produce the winning entry from
a previous design competition. This report examines the factors affect-
ing the prospect of congressional acceptance of such advanced strategies.

Although congressional references to competition are abundant, the
subject rarely finds its way into legislation. During the period
studied (CY 196Y to the present), there was but one apparent attempt
to legislate competition (at the initiation of the International ¥ighter
Aircraft, or IFA, program); there was also one instance of a congres-
sional mandate that sought to suppress it (the requirement that the Navy
Air Combat Fighter be derived from the Air Force Air Combat Fighter).

There {s considerable imprecision in the use of the term "competi-

tion" that is not limited to the Congress. Rand work in the 1960s used

‘vompetition” to refer to price competition, and "rivalvy" to refer to
technical or design competition in which both price and non-price ¢~
siderations were taken into account. Rivalry is sometimes subdivided
according to the state in which the designg are presented--e.g., paper
ol prototype competition. The Department ol {Detense i3 avare of the
distinction between competition and rivalry, but itselt calls any ac-
quisition competitive unless it has been sole source throughout {ts
entire development and procurement history., Members of Congress ravrely
{f ever observe the Rand distinction., Both rivalrous seleciion, used
fur major systems, and price competition in the vontext vf second soure-
ing are recoegnized to be forms of comperition., However, protests that
too few defense dollavs are spent on "coapetition” ofren focus somewvhat
narrowly on tormally advertised procurement (price competition) alone,

The impreciston may not be significant since, an dixcussed below, the

P
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academic or theoretical definitions of such terms are Inadequite to
convey the nature of the selection process actually in use.
Congressional support for the use of competition derives from its
promise of both direct and indirect tenefits. In theory the major
direct benefits are lower prices and greater technological achievement
(a better product). Most congressmen seem to appreciate that different
varieties of competition promise to yield these benefits in varying
degrees. A more interesting question involves the benefits assumed
to inhere in particular acquisition strategies. There s, for example,
a distinct preference for prototype competition over paper competition.
Of particular interest is the evidence of a "carry-over” effect: It
is evidently believed that if the source selection date is deliyed long
enough, so that the configuration of the system is substantially estab-
lished under "competitive pressures,” the benefits of the vivalry in

tH

the design phase (in the form of better performance) will "carry over"”
(in the form of lower prices) into the production of the svstem.

The value attached to direct benefits does not adequately expliin
the motivation behind Congress's one attempt to legislate competition
in the LFA program. The vompetition requirement was enacted after the
program had begun as a sole-source procurement, the unusually abbrevi-
ated competition made it likely that the initially chosen source would
prevail, and there was no obvious interest within the Congress in the
nature of the competition conducted, The [FA acquisition was not par-
ticularly suited to competitive prucuremeut.l 1t is pos=ible that com-
petition for major weapon systems contracts involves an additional and
indirect benefit or attraction (indirect because it does nol bear on
the particular system that is the subject of the contract). Uongress
appatently regavds the awvarding ot large and long-term contfacts with-
out voapet ition as giving the appearance of ustfalriness (o The rest ot
the {nduscrey), so that an additional and iadiecct ben:fit <stems from
the view that voapetition, ia wvhatever forw, i+ the functiofal equiva-

lent of equity.

! . .

Techtiological superiorlty wan a s 7 n criterion; the primary
criteria weer the speed with which delivery could be begun and the
imrcdiate cost; thefe wax only ome operative sircraft that fit the bilt.
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Several factors militate against congressional support of the use
of competition., First, the growing importance of foreign sales has :n-
hanced the desirability of coumonality among services and syatems, ka2~
duction of the unit cost of systems already in development or production
to attract foreign sales may inhibit competition by inhibiting the de-
velopment of new systems.

Second, 1t is not easy for members of Congress to "internalize"
the future benefits that otherwise make advanced competitive strategles
invoiving greater initial outlays attractive. In seeking to preserve
their seats, those congressmen who ave sensitive to increased expendi-
tures in the near term way not view such strategies as self-serving and
way withhold support for them. There are also indications that the coun-
siderable deference generally pald to the services on questions of
weapon development will on cccasion result in lessened support for com-
petitive acquisition. Service inclinations are usually to get weapons
sooner rather than later, so the Congress could conceivably balk at the
time slippages {mplicit in various acquisition strategles when confronted
by service dedication to a single system (or contractor) or by service
cuphasls ou declining force levels.

Third, there {8 some evidence of apprehension that unfettered com-
patition could lead to attrition amoug prime contractors--a concern that
seets to transcend simple constituency intervsts. Related to this con-
cerit for the defense {ndustrial base {s the evolution of defense spend-
ing into a tool of social and economic policy. System characteristics
and eneny threat are rarely the exclusive copsiderations when tuitiation
or tevaination of a program is contemplated. The ygreater the weight
attached to non-price and aon-techutcal considevations (so-called dis-
tributfunal considerations, such as employment effecta), the loss ur-
gent will seem acquisition s.vategles that seek to maxiamlze desipgn and
price voupetition,

fu practice, becaune of the artention pald to distributiona coun=
stderationn, competitive acquisition of wodera systess boars ltittle
vencablancse tu the academlc or analytle cencopts of pe coupetition
anmd rivaley, Consciously or otherwiee, the Cougress appears to value

a flexible approach co= zeikle with prederviag the defense industrial
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base, upholding constituent interests, and using defense spending as

a toe! of flgcal viliev  rongress would not favor rigld price competi-
tion th.:l would close olf au.-~rice and non-performance considerations,
More »ex, any hacd gall of the cost benefits of any advancad competi-

tive acquisition strategy wil:i uilss {ts mark (f (1) the strategy cleasly

reduces congressional flexibli.ty, or (2) it is not suppiemeunted by ar-~

" { peals to comsiderations other than cost savings.
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ABBREVIATIONS

Antiballistic Missile

Air Cembat Fighter (eventually F-16)

Alr Force Systems Command

Advanced Manned Strategic Aircraft (forerunner of B-1)
Armed Services Procurement Regulation

Airborne Warning and Control Systems (E-3A)
Carrier on Board Delivery

Calendar Year

Department of Defense

Defense Systems Acquisition Review Council
Fiscal Year

General Accounting Office
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Installacions and Logistics

Independent Research and Develepuent

Jaint Logistics Commander
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Military Assistance Program
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Navy Air Combat Fighter (eventually F-18)
Office of Federal Procurement Policy

Operations and Maintenance

Office of the Secretary of Defense

Research and Development

Research, Development, Test and Evaluation
Request for Proposals

Request for Quotations

Su.ersonic Traasport

short Take-0ff and Landing

Technlcal Data Package
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1. INTRODUCTION

For several years, researchers have addressed the problems posed
by the immoderate costs of modern weapon systems.l In what most readers
hoped was a spirit of exuberance, one critic calculated that if the unit
e¢nst of military aircraft were to continue to rise at its present rate,
in the year 2036 the United States would be able to afford just one air-
craft.2 Whatever its outcome, thus far the Increase in cost has signifi-
cantly contributed to the sharp decrease in the number of aircraft pur-
chased., From FY 1974 through FY 1976, the U.S. Air Force has budgeted
for just 541 fixed-wing aircraft.3 Unfortunately, the need for substan-
tial quantities of aircraft is not declining. In the most recent Middle
East war, for instance, 443 aircraft were lost by both sides in just
18 days.

Particular attention has been directed at improving the way weapon
gystems are acquired.4 Typically, producers of major weapon systems
are selected on the basis of paper designs or prototypes in a non-
missionized stage of development. Once the preferred design is chosen,

—————————e e e

1Publishbd Rand reports on the subject include Robert Perry et al.,
Sustems Acquieition Strategies, R-7133-PR/ARPA, June 1971; Gregory A.
Carter, Directed Licensing: An Evaluation of a Propcscd Technique for
Keduvina the Procurement Coct of Airceraft, R-1604--PR, December 1974
Geneese G. Baumbusch, The Impact of Required Contractual (Clauses on
System Acquisition Polivies: The Case of Value Enginecring, R-1722-PR,
September 1975, -

2This observation is taken from many of comparable import in an
article by Norman R. Augustine, now Under Secretary of the Army, en-
titled "One Plane, One Tank, One Ship: Trend for the Futurel" Defense
Mmagement Jowrnal, Vol, 11, No., 2, April 1975, pp. 34-40, See also
Commanders Digest, Vol. 18, No. 3, 17 July 1975.

3Air Fopee Magaaine, Vol, 59, No. 5, May 1976, p. 139.

4Admittedly, characterizing any problem as one of high costs has
a latent pitfall. It fails to distinguish the product that costs "more
than it should" (owing perhaps to inefficiency or excesslive profit)
from the product that does not cost 'more than it should" but neverthe-
less costs more than the potential buyer is able or willing to pay
(owing perhaps to the buyer's poverty or opportunity costs). The atten-
tion paild to the acquisition process 1is for the most part respousive
to the first situation.
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the designer 1is awarded a contract to continue the process through series
production. Selection of a single source so early in the life of the
system has several consequences. Because important design changes are
made after most source selections,1 many decislons having considerable
effect on system cost, performance, and availability are made in a non-
competitive setting. In addition, awarding the prduction contract to
the winning designer (whenever selected) without competition ignores

the possibility that another firm could produce the system more effi-
ciently.2 The narrow use of contractor competition is widely regarded

as a prominent deficiency in present acquisition practices.

The weapon acquisition process 1s so complex as to be impossible
to understand fully or to describe using only one perspective or examin-
ing just one aspect. The process involves not only many important and
diverse actor:s but also many issues to which there are at once scienti-
fic, strategic, economic, political, and moral facets. To date, Rand's
studies in systems acquisition policy have coucentrated on the technol-
ogical aspects of program creation, approval, and management.3 As ex~
haustive as efforts in this vein are, significant portions of the pro-
cess are necessarily pneglected. In particular, problems are studied
and recommendations are offered without an exploration of the role
played (or to be played) by the branch of government charged with the
penultimate responsibility for acquiring new weapons--the Congress.
Since some of the strategles desi-ned to inject more competition into

lEvery fixed-wing military aircraft since the ¥F-~100 has had signifi-
cant post~coantractor selection design changes. On this point, see B. H,
Klein, T. K. Glennan Jr., and G. H. Shubert, Th Kol .8 "potrace in
Deve Lopmerit, The Rand Corporation, RM-3467/1-PR, April 1971, pp. 3-4.
This 18 an unclassified version of a 1963 report.

ZEve.n if the winulng degigner {8 also th~ most efficient producer,
awarding the production contract without competition theoretically in-
vites monopoly pricing for production units, spares, follow-on buys,
etc. A related danger is that competing designers will try to "buy in"
by bidding unrealistically low, hoping to arrange a negotiated increase
or to recoup on subsequent buys,

3Recent examinations of acquisition policy with broader scopes in-
clude J. Ronald Fox, Avming America, Harvard University Press, Cambridge,
Magsachusetts, 1974; Murray L. Weldenbaum, i Loeomomics 7 P e time
Deefeng, Praeger, New York, 1974,

PR N
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weapons acquisition involve fundamental policy changes, examination of
the subject from the congressional perspective can enhance evaluation

of new proposals. Insofar as congressional attitudes toward competi-
tion reveal a concern for considerations other than cost, they are poten-
tially relevant to a wvariety of proposed changes.

The approach adopted here is non-normative, Competition is not a
guarantee of lower costs. Always present are other variables, such as
the type of competition, the contracting methods, and the characteristics
of the acquisition. Even then, competition may not be the 'best' way
to achieve savings: using off-the-shelf technology or promoting inter-
service commonality or international standardization are three among
many possibilities. Nor may motives and reasons for actions be ignored.
To the extent that objectives or purposes are identified and imputed to
the Congress as a whole, the wisdom of the actions taken by the Congress
is not at all the issue. The focus 1s on the actions taken and the op-
tions considered or available as indicators of the place that competi-
tion occupies 1in the minds of those who approve the procurement nrocess
for any system.

This report covers the period from 1969 to the present., It is true
that the development, procurement, and deployment of weapon systems is
a seanless, continuous process, making 1t difficult to isolate distinc-
tive eras. For the purposes of this inquiry, however, the cholce of
1969 as a starting point is appropriate. The period includes the post-
Vietnam return to peacetime force requirements, and it encompasses most
of the acquisition histories of most of our current mainline systems
(F-14, F-15, A-10, F-16, F-18, etc.). Moreover, {t coincides with the
major personnel and doctrinal changes that accompanied the Nixon ad-
ministraticn. The {nfluence cf very recent developments {s not assessed,
Two new bodies, the Office of Federal Procurement Policy In the Office
of Management and Budgetl and the Congressional Budget Ofiicv.l will
probably atftfect the weapon acqulsition process in time, but both are
fo theiyr fotancy and thedr eitects cannot b known.
1Crcated hy Public Law 93-400, 88 Stat. 796 (30 August 1974).
ZCreated by Public Law 93-344, 88 Stat.. 297 (12 July 1974).
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Section IT presents brief case studies of congressional efforts re-
lating to competitive source selection. Section III summarizes revealed
congressional perspectives on 1ssues relating to competition, with em-
phasis on the identification of competing considerations and external

regtraints.

CONGRESSIUNAL RESPONSIBILITY FOR WEAPON SYSTEMS ACQUISITION

The responsibility for weapon systems acquisition within the Con-
gress is fragmented and largely undefined.l The great bulk of responsi-
bility 1s assigned to those responsible for the defense appropriation
process, namely the Senate and House Armed Services Committees and the
Department of Defense Subcommittees of the Senate and House Appropria-
tions Committees. For the most part, the members of these committees
are the only congressmen to take an active, public interest in the sub-
Ject., Taken together, these congressmen constitute roughly one-seventh
of the Congress. Other committees involve themselves with related issues
from time to time. Most notable of these are the Federal Spending Prac-
tices, Efficlency, and Open Government Subcommittee of the Senate Com=-

2 3
mittee on Government Operations” and the Joint Economic Committee,

—— et

lThe litervature on the Congress's role i{n the formulation of de-
lenge policy is extensive, although specific treatment of acquisition
policy issues is rare. For excellent discussions of the general nature
of the Congress's {nfluence on defense policymaking, see Edward .,
Laurance, "Tha Changing Role of Congress in Defense Pollcy-Making,”
Jourmal o) Conflict Resolution, Vol. 20, No. 2, June 1976, pp. 213-257;
Les Aspin, "The Defense Budget and Foreign Policy: The Role of Congress,"
laedalus, Vol, 104, No. 3, Summer 1975, pp. L55-174; George C. Gibson,
"Congressional Attitudes Toward Defense," in Richard G. Head and Ervin
J. Rokke (eds.), American Defenae Poliocy (3rd Ed.), Johns Hopkins Press,
Baltimore, 1973, pp. 358-369; Arnold Kanter, "Congress and the Defense
Budget: 1960-1970," dmerioan Politiogl Setense Review, Vol. 66, No. 1,
March 1972, pp. 129-143,

ZSee Senate Committee on Government Operations, Subcommittee on
Federal Spending Practiceg, Efficiency, and Open Covermment, i'ne . yu-
tems Acquisttion ke, Hearinge, 94th Cong., lst Sess. These hearings
were held {n May, June, and July 1975,

jSee Joint Economic Coumittee, Subcommittee on Priorities and
Economy in Goverument, The Asquiaition of Werpone Systoma, Sbowinis,
93d Cong., lat Sess. These hearings were held in Fall 1973,

The Senate Foreign Relations Comnittee and the House International
Relations (formerly Foreign Atfairs) Committee annually address detense
Issues but usually do not consider the subject of weapons acquisition.

N ———
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Thus, concentrating this examination on the defense appropriation pro-
cess, with attention to conspicuous relevant efforts of other commitees,
does succeed in capturing a substantial portion of congressional treat-
ment of issues relating to competitive procurement of weapon systems,
The depth of treatment o' such issues is of necessity less than

what might be desired for the purposes of a study of this nature. rYor

example, floor debates on the authorization and appropriation bills
seldom cover more than a few national issues each year. During recent
years, these have included riders for Indochina and Angola funds cut-
offs; the ABM, Cheyenne, and C-5A weapon systems; the Trident submarine;

and chemical and biological warfare research. Even attention to hear-

ings presents a set of problems. First, because of the volume of busi-

ness undertaken during limited hours, the hearings of any single commit-

tee or subcommittee are usually sparsely attended by the members them-

selves. Second, few in attendance question witnesses extensively, leav-

ing much of it to professional committee staff members. Third, questions

asked by a congressman do not necessarily reveal his or her personal

interest since many are written by staff members.l The result is that

the amalgam of comments, questions, statements, and opinions that emerges

is not clearly representative, nor is it clearly complete, That exper-

tige and expressions of interest on a given subject are so limited

within the Congress 1is inherent, but it need not mean that there 1is an

inadequate foundation upon which to offer conclusions. Analysis of

what turns ocut to be a smali sample of congressional viewpoints will

be conclusive where that group of congressmen determines congressional

action and will, at worst, simply be subject to the qualification that

the balance of power on any decision is held by a disinterested or non-

vocal majority.

—————r—-

Thig fact 1s probably unavoidable and at any rate is never con-
cealed. Sen. Stuart Symington (D-Mo.) once told David Packard between
questions, "We have an excellent staff, Many of the questions are
drawn up by them." Senate Committee on Armed Services, Afvpweed Proto-
tape Development, Hearings, 92nd Cong., lst Sess., p. 35. See also
Kenneth Entin, "Information Exchange in Congress: The Case of the
House Armed Services Committee,'" Westerm Politiul Qarterly, Vol. 26,
No. 3, September 1973, pp. 434-436.
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THE MEANINGS OF COMPETITION

A by-product of the increasingly abundant expressions of interest
or statements of opinlon on the subject of competition is that mastery
of innumerable acronyms is no longer the primary semantic hurdle in the
study of the weapons acquisition process; it is now the understanding
of the usage of the word "competition.,"

It is important to identify th: setting of the word and its multi-
ple interpretations., This report concerns source selection decisions
and the process leading up to them. The structure of the industry that
participates in the process and the comparative military postures of
nations are not paramount interests, although each is suggested by the
term "competition.”" Full treatment of the subject of the competitive-
ness of the U.S. defense industry 1is not attempt:ed,1 nor is the ques-
tion of international military competition addressed. The broad con-
cept of "competition" discussed 1. this report refers to any situation
in which more than one firm seeks to be awarded the same contract.

So far as work at Rand is concerned, there is a somewhat prescrip-
tive set of terms and definitions. The most basic differentiation i{go-
lates competition based on the price of the {tem from competition based
at least in part on noa-price criteria. Over a decade ago, Johnsoun and
Hall suggested that 'competition” should refer only to price competition
and that "rivalry" should be used to describe both price and non-price
compecition.3 Rivalry in which the selection criterion is the design
of the weapon system is sometimes broadly referred to as technical or
design competition. A further line can be drawn according to the state

e = e e ——————

Therefore, such measures as the Emergency Loan Guaranty Act ot
1971, Public Law 92-70, #5 Stat. 178, are not discussed. Dedication
to a competitive fudustrial structure does help to explain congressional
attitudes toward competitive source selection, however, and this is
explored.

“A more comprehensive definttion might be: any swituation in which
wore than one firm seeks to be awarded one of a number of contracts,
This would encompass recent competitive prototyping programs, the firsg
part of which finds tive or go firme seeking to be awarded one of twu
coptracts., LExamples {nelude the A~X, Lightwelght PFighter, UTTAS, Ad-
vanced Medium STOL Traunsport, and Advanced Attack Hellcopter programs.

3R. E. Johnson and G. R. Hall, /0« b0 f e Doapd id oo Dy
The Raud Corporation, RM=4570-PR, May 1965, p. Ll.

i
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in which the design is presented: paper competition, prbtotype competi-~
tion, and so on. In the cases where synonyms for rivalrous selection
include the word "competition,'" pure competition is frequently termed
"price competition.'

Department of Defense spokesmen recognize the distinction between
price and design competitionl but will combine the concepts if ques-
tioned about competition in general. Moreover, DoD subscribes to the
belief that once there is competition or rivalry of some variety for
a system, procurement of the system is forever competitive, even if
follow-on buys are conducted in a sole source environment. Thus, in
DoD parlance, 'competition' characterizes all but sole source acquisi-
tion of brand new systems. 4

Definitions and distinctions observed in Rand reports have been
pregented to Congress on a number of occasions. In fact, the work by
Johnson and Hall that suggested the distinction between rivalry and
competition is reprinted in its entirety in a volume of hearings held
by a subcommittee of the Senate Judiciary Committee.2 However, members
of Congress have not adopted these distinctions. Similarly, few con-
gressmen honor the categories that the Defense Department uses in its
statistics of modes of procurement.3 Usually when a legislator cites
a number as ''the percentage of total DoD expenditures spent on 'competi-

tion'," he is equating competition with formally advertised procurement

lDoD considers price competition to exist if "offers are solicited
and (1) at least two offerors, (ii) who can satisfy the government's
requirements, (iii) independently contend for a contract to be awarded
to the responsive and responsible offeror submitting the lowest evalu-
ated price, (iv) by submitting priced offers responsive to the expressed
requirements of the solicitation." Joint Economic Committee, Subcommit-
tee on Priorities and Economy in Govermment, The Acquisition of Weapons
Systems, Hearings, 93d Cong., lst Sess., pp. 2712-2713 (prepared state-
ment of Arthur I. Mendolia, Assistant Secretary of Defense (I&L)).

2Senate Committee on the Judiciary, Subcommittee on Antitrust and
Monopoly, Competition in Defense Procurement, Hearings, 90th Cong. 2d
Sess., pp. 537-597. These hearings were held in 1968.

3Appropriations are categorized as follows: 'formal advertising,"
"other price competition," "technical and design competition,' "follow-
on after price competition,'" "follow-on after design competition," or
"one source."



and nothing else.l Consistent with that, condemnation of negotiated
procurement 1s common. An example 1s this statement by Rep. William

H. Harsha (R-Ohio):

It 1s certain that this peculiar procedure known as negotiation
lies heavily at the fatty heart of the whole military procurement
problem. 1Its most outstanding features--competition restriction
and dollar-waste~-are nurtured, perpetrated, and protected by the
gsecretly arrived-at, sole-source, noncompetitive contract awards
which flow, directly and regularly, from the negotiation process.2

In terms of the distinction between negotiation and formal advertising,
DoD recognizes a middle groundQléompetitive negotiation--into which con-
ventional rivalrous selection based on technical proposals would usually
be classified. Only in protests that too few defense dollars are spent
on "competition" does Congress tend to ignore this middle ground.

Compounding this imprecision and inconsistency, acquisition of
major systems usually involves selection criteria not covered by either
gset of definitions but nevertheless acknowledged within the Congress.
The task of overlaying congressional notions and inclinations on arti-
culated concepts requires a simplifying synthesls of terms. Competi-
tion 1s best used as a generic term encompassing all the other terms
used to denote the evaluation criteria to be used: price competition
(in which the determination 1s based solely on price), design competi-
tion or rivalry (in which both price and design characteristics are
relevant), and an unorthodox term to be introduced, political competi-
tion (in which the criteria include distributional considerations as
well as the price and the design).

Advanced competitive acquisition gtrategies take one of two forms.
One might be more precisely termed an "advanced rivalry strategy.'" It
calls for prolonged funding of two or more contractors, each developing

its own design. Rather than choosing a source during the validation

lExample: Senator Proxmire's statement that "of all our procure-
ment, only 11 percent is comprtitive.'" Congressional Record, 17 August
1970, p. 29212. See also Congresstionual Record, 30 July 1970, p. 26633.

2Congressional Record, 12 June 1969, p. 15762.
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or advanced development phase1 (the usual method), each contractor would
continue its work through the full-scale or engineering development
phase‘2 This is being tried on a fairly small scale by the U.S. Army
in the UTTAS helicopter program. The other form of advanced strategy
is more than an extension of present practice. 1Its objective is to
create price competition. One way this might be done is to insert a
clause in initial development contrécts that would require the de-
veloper to agree to 1icensérhis design to any producer designated by
the government. Known as directed licensing, this strategy would per-
mit a design competition to be followed by a round .of competition

among potential producers for the contract to produce the chosen de-
sign.3 One of the purposes of this report is to illuminate likely con-

gressional response to such advanced concepts.

1This is an early stage in the life of a weapon system. The empha-

sig during this time 1s on exploring and demonstrating the technical
feasibility of the design approach. Prototypes may or may not be con-
structed during this phase. Although the terms are often used inter-
changeably, advanced development is actually the budgetary label for

the money used to fund the validation phase. The validation phase 1s
preceded by a concept formulation phase and a program review by the
Defense Systems Acquisition Review Council (DSARC), known as DSARC-I.

2This phase follows the validation phase and another DSARC review
(DSARC-11). Here the emphasis is on identifying, demonstrating, and
documenting a satisfactory engineering approach. During this phase
tooling is built and operational and support concepts are developed.
Engineering development is an older term used originally only when no
commitment to production had been made (when a commitment had been made,
the term was operational systems development). Full-scale development
is the modern term and combines both concepts.

3See G. R. Hall and R. E. Johnson, Atrcraft Co-Production and Pro-
curement Strategy, The Rand Corporation, R-450-PR, May 1967; G. R. Hall
and R. E. Johnson, Competition in the Procurement of Military Hard Goods,
The Rand Corporation, P-3796-1, June 1968; Carter, Directed Licensing
(1974).
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II. CONGRESSIONAL EFFORTS RELATING TO COMPETITIVE SOURCE SELECTION:
CASE STUDIES FROM THE DEFENSE APPROPRIATIONS PROCESS

Congress makes its most important contributions to formulating na-
tional security policy during thewﬁilitary appropriations process. Con-
gressional appropriation for defense is a two-step, yet largely concur-
rent, process.1 The Department of Defense Appropriation Authorization
Act (heréafter referred to as the befense Authorization Act) specifies
the weapon systems authorized for development and procurement and the
funds that may be appropriated for each. It is the product of the Armed
Services Committees. The items requiring authorization usually repre-
sent about one-third of the defense budget and include RDT&E and pro-
curement of weapons, military personnel costs, naval vessels, etc., and
reserve force expenditures. The Department of Defense Appropriation
Act (hereafter referred to as the Defense Appropriation Act) appropri-~
ates the actual funds. As a rule, the appropriation bill is bound by
the monetary limits set in the Authorization Act and cannot fund sys-
tems that require authorization but have not received it. The Defense
Appropriation Act is primarily the product of the Department of Defense
Subcommittees of the Committees on Appropriations. Figure 1 1llus-
trates this procesé, and Tables 1 and 2 display information about the

Acts for the period studied.

1The two-step process has been in existence since 1959. See Sec—
tion 412(b), Public Law 86-149, 73 Stat. 322 (10 August 1959); Section
803, Public Law 93-155, 87 Stat. 605 (16 November 1973); Section 701,
Public Law 94-212, 90 Stat. 153 (9 February 1976). The changes made
by the 1974 Congressional Budget and Impoundment Control Act, Public
Law 93-344, 88 Stat. 297 (18 July 1974), do not significantly change
this particular procedure. See Herbert W. Stephens, "The Role of the
Legislative Committees in the Appropriations Process: A Study Focused
on the Armed Services Committees," Western Political Quarterly, Vol. 24,
Nc. 1, March 1971, pp. 146-152; Louis Fisher, '"Senate Procedures for
Authorizing Military Research and Development,'" in Joint Economic Com-
mittee, Priorities and Efficiency in Federal Research and Development,
94th Cong., 2d Sess., pp. 20-45; Raymond H. Dawson, "Congressional In-~
novation and Intervention in Defense Policy: Legislative Authorization
of Weapons Systems,' American Political Science Review, Vol. 56, 1962,
pp. 42-57.
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The measures discussed below appear to be the most significant of
4 those that have concerned the existence and level of competition in
é weapon systems acquisition since 1969. The International Fighter Air-
i craft competition requirement remains the sole attempt by the Congress
| to legislate competition. The Proxmire "fly-before-you-buy' amendment

is an early benchmark in the perceptible increase in congressional con-

cern for improvement in the source selection methods used in weapon
systems acquisition. Tbe Navy Air Combat Fighter/F-18 episode is per-

haps the most important illustration of the friction between this new

concern for improved source selection methods and other, more tradi-
tional considerations. And, finally, the unsuccessful FY 1976 data . @
package procurement requirement is the initial attempt at a more funda- ;
mental change in the procuvement process, the use of more price compe- '
tition in the acquisition of major systems. Other congressional efforts

touching upoi: the subject of competition (as variously defined) will be

briefly discussed as well.

LEGISLATED COMPETITION: INTERNATIONAL FIGHTER AIRCRAFT

Congressional references to competition in weapon procurement are

not uncommon. The subject almost always arises during the Armed Services

Committees' hearings on the Defense Authorization Bill and sometimes

S R

enters into floor debates and public statements. It is rare, however,

for the matter ever to find its way into a piece of legislation. 1In
fact, the only law in recent years that has sought to legislate compe-~

‘ tition was the FY 1970 Defense Authorization Act.

! Debated in 1969, the bill attracted much controversy. Tempers
were gtill flaring over the 1968 debates on the Sentinel antiballistic
missile (ABM) system and were channeled intou opposition to President
Nixon's new Safeguard plan and further development and testing of the
multiple independently targeted reentry vehicle (MIRV) programs. The
authorization of funds for chemical and biological warfare research,

once routine, became a national issue when Rep. Richard D. McCarthy

(D-N.Y.) disclosed that the U.S. Army planned to ship 27,000 tons of :
lethal World War Il nerve gas from its Rocky Mountain Arsenal to the .
East Coast for dumping into the Atlantic Ocean. Additional debate

centered on the Air Force's C-5A Galaxy cargo plane and the Army's :
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Sheridan Tank. The commitment to Vietnamization had already been made,l
and in the midst of these controversial programs was the beginning of 4
an effort to supply South Vietnam with a suitable tactical aircraft for !
use after U,%. withdrawal. Section 101 of the Authorization Act comn-

tained the following provisicn:

For aircraft: for the Army $570,400,000; for the Navy and Marine
Corps, $2,391,200,000; for the Air Force, $3,965,700,000: Pro-

v ded, that of the funds authorized to be appropriated for the
ridcurement of aircraft for the Air Force during fiscal year 1970,
not to exceed $28,000,000, shall be available to initiate the
procurement of a fighter aircraft to meet the needs of Free World
forces in Southeast Asia, and to accelerate withdrawal of United
States forces from South Vietnam and Thailand; the Air Force shall
(1) prior to the obligation of any funds appropriated pursuant to
this authorization, conduct a competiticn for the aircraft which
shall be selected on the basis of the threat as evaluated and
determined by the Secretary of Defense, and (2) be authorized to
use a portion of cuch funds as may be required for rescarch, devel-
opment, test, and evaluation.

What became known as the International Fighter Aircraft (iFA) pro-
gram actually had its roots in earlier years. Sometime in 1968, the
Northrop Corporation submitted a proposal to the Ailr Force for a modi-
fied version of its F-5 Freedom Fighter to replace F-5As, and perhaps
F-104s, in the inventories of Allied nations. Deployment of F-5s world-
wide, through the Military Assistance Program (MAP), huad begun in Feb-
ruary 1965 with deliveries to Iran. South Vietnam began acquiring F-5As
in 1967. It was becoming increasingly apparent that the F-5A was not
a satisfactory counter to the MiG-21s of North Vietnam. The Northrop
improvements, including a new engine (for increased speed and shorter
takeoffs), better radar coverage, two new machine guns, greatevr payload,
and greater range, were aimed at making the aircraft both more competi-
tive with the MiG-21 and more attractive to fereign purchasers than the
Mirage, then being bought by various nations.2

The birth of Vietnamization is commonly considered to have
occurred just after the Tet Offensive in January 1968,

2The importance of the foreign market was underlined by John R.
Blandford, Chief Counsel, House Armed Services Committee:

v
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An improved F-5 had obvious attractions. The Air Force did not
relish the i1dea of leaving behind F-4 Phantoms, which were considered
too costly, too complex, and too capable (or "provocative') to entrust
to the South Vietnamese. The few F~100s and F-102s available did not
represent better combat potential than the F—S.l In a January 1969
memorandum to Air Force Secretary Harold Brown, Deputy Secretary of
Defense Paul Nitze authorized the Air Force to spend $2 million in re-
progranmed funds to finance an engineering design analysis by Northrop
of its proposal (by then designated the F-5-21). Around tie same time,
although not clearly by the same memorandum, the Air Force was author-
ized to spend up to $200,000 for a study by McDonnell Douglag of the
feasibility of stripping down an F-4E for the same purpose.2 The Air
Force spent the money for the Northrop study, but it evaluated the con-
cept of a stripped F-4E in-house without funding McDonnell Douglas.

Before completing these evaluations,3 the House Armed Services Com-
mittee authorized 514 million for retooling the Northrop plant for
F-5-21 production. Secretary of Defense Melvin Laird later denied that
the impetus for this action came from the administration; it was widely

assumed to have had its roots within the committce itself, and could

This committee, in an effort toABemBelpfuI} in'éhticipéiiah not
only of foreign sales, which we have lost through stupidity on

our part, to the French in South America, is now giving you [Ailr
Force) another opportunity with a new administration to come up
with something positive so far as foreign sales are concerned. As
the chairman [Rep. Rivers] indicated earlier, if we manufacture
the airplane in this country, we control the spare parts. If the
airplane is manufactured in another country, they contrcl the
spare parts. The country that controls the spare parts controls
the country, it is as simple as that.

House Committee on Armed Services, FY 1970 Dol Appropriation Awther’s -
tton, Hearings, 9lst Cong., lst Sess., p. 2607.

lFrom infcrmation provided for the record by Air Force Secretary
Robert C. Seamans, Jr., tbid., p. 2068,

2See the testimony of Lieutenant General Marvin L. McNickle, Major
General Thomas S. Jeffrey, Jr., and Brigadier General William ¥. Pitts,

Senate Committee on Armed Services, »Y [3/0 Doir Appr prlat? o duwth pla-
tion, Hearings, 9lst Cong., lst Sess., pp. 1504-1506.

3As of 27 May 19€9, evaluation of the F-5-21 hy Alr Force Systems
Command (AFSC) had been completed, but review of the stripped F-4E pro-
posal was still in progress. Aerospace Daily, 27 May 1909, p. 124,
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be traced to Chairman L. Mendel Rivers (D-S.C.)l The measure, a sup-
plemental FY 1969 authorization, was never acted upon by the Senate.

When the armed services committews conducted hearings on the FY
1970 Authorization Bill in the spring of 1969, discussion of the projram
was still confined to the House committ:ee.2 The Air Force, appreciating
that money for development and production of the aircraft was going to
have to come cut of {ts own budget, restrained its enthusiasm for the
program, probably hoping it wculd continue as a private venture. The
terms on which the Alr Force would have supported the program at that
time are evident in this exchange between Genaral John D. Ryan, Air

Force Vice Chief of Staff, and John R. Blandford, Chief Counsel, House
Armed Sevvices Committee:

Mr. BLANDFORD. How much thought have you given to the F-5-21
which you just completed testing at Wright-Patterson, and accord-
ing to the report we now have has met all of the manufacturer's
claims for performance?

Ceneral RYAN. The F-5-21, as you are aware, we were allowed
to put $2 million {n {t. That {s all we have been allowed to put in.

Mr. BLANDFORD. Would you like to put more money in this
program?

Sy

See, e.g., ~ongresatonal Aocord, 6 November 1969, p. 33387, The
Chief Coungel to the House Armed Services Committee, John R. Blandford,
was very open about the committee's solitary push for the F-5-21, once
paying to Rep. Rivers after unsuccessfully pressing Secretary Scamans
for a commitzent on the plane:

I'm not belaboring tt, Mr, Chairman, tThe point i the commitree
takes positive action, and because we have initlated some positive
action, everyone else says that can't possibly be an intelligent
thought because {t came from the committee. But {f iT comes from
the Department, it is sacrosanct and it must be infallible. I
strongly suggest that somebody take a look at the action this com-
mittee took [authorization of $14 million for retvoling of the
~octhrop plant] to see 4f ft isn't concelvable we could be currect
in this situation,

House Coemittee on Armed Services, #7Y [370 ooo "o cpdatlon Auth sldi-
tiom, dearings, 9lat Song., let Scea., pp. J608-260Y. See also the
statements of Sen. J. Willlas Fulbright (D-Ark.), ‘ouirmcsaiows! Aeosond,
1 October 1970, p. 34582,

4
“The wubject of the $2 million englneertny desipn analysis expendi-
ture did come up once in questioning by Senator Stuart Syaingtun (D-Mo.).

S
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General RYAN. Free, gratis? Do we have to give up something

alse?

Mr. BLANDFORD. It would come from the Congrass, obviously.
I know exactly the situation you are talking about, and this is
the problem with the F-5-21., Everyone says they would like to
have it ag long as it 1s not out of their hide. The hide I am
talking about 1is the Air Force hide, because I will make the pre-
diction for the record that when you pull out of Vietnam, 1f you
don't have it in production, a part of the military program, to

provide the South Vietnamese either by giving or selling them, you

will be leaving your F-4s over there. Then you will come back to
the Congress of the United States and ask for additiomnal F-15s or
for moxe F-4s3 or something to make up for the slack.l

Only after the Alr Force had an abrupt change of heart on its $52 mil-
lion request for a fifth C-5A squadron did its attitude change. On
24 September 1969, just before the House Committee began its closed

mark-up session on the authorization bill, Deputy Defense Secretary

David Packard met with Chairman Rivers to request that the $52 million
be switched to the IFA ($48 million for R&D, $4 million for the procure-

ment of long-lead-time items).2 The requested authorization was con~
tained in the bill when 1t emerged from the committee.

Wauen the vommittee roported the bill containing the IFA item to
the floor, it did not stipulate what aircraft was to become this so-
called International Fighter. Rep. Rivers, in introducing the item,
repeatedly referred to a "new free world fighter." Rep. Robert Sikes
(D-Fla.), who also spoke at length on the floor of the House in favor

of the authorization, was more direct:

The authorizatioun proposed by the Armed Services Committee does

not call for any particular aircraft or aircraft manufacturer to
be cousidered. It does not glve prior approval to any alrcraft

design, but would leave the Alr Force completely free to develop
competition for this badly needed fighter.3

House Comaittze on Armed Services, FY 1070 Dol Apprcpriation
Autrnoriaation, Hearings, 918t Cong., lst Sess., p. 2607,

ZA letter from Packard to Rivers confirming the request wmade at
the meeting 18 inserted in the Congresa’onal Kecord, 9 October 1969,
pP. 29429, An account of the meeting is reported in the 26 September
1469 tasue of Aepospuce Dafly.

3Uongreaaionul Hecord, 3 October 1969, p. 28407,
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At that time, the IFA provision was silent on che subject of competi-
tion and was in that regard like any other authorization to commence a
new acquisition program, It is doubtful, ltuwever, that many congress-
men actually believed that the identity of the International Fighter
was yet undetermined.l Rep. Robert L. Leggett (D-Cal.) was one who did
not, and offered an amendment to delete the authorization. Rep. William
Fitts Ryan (D-N.Y.), speaking directly after Rep. Sikes's gtatement that
the specific aircraft had not been stipulated, called the authorization
"an outright subsidy to a defense contractor--Northrop Aviation--to
build a modified F-5 fighter plane for sale abroad."2 Rep. Lawrence
Coughlin (R-Pa.) spoke in favor of the Leggett amendment and clearly
indicated his belief that the International Fighter was the F—5—21.3
Rep. Leggett's amendment was defeated by a voice vote, however, and the
IFA authorization remained intact.4

The conference committee charged with resolving differences between
the House and Senate bills added the competition requirement., (The
Senate version contained no mention of an International Fighter.) Sen-
ator John Stennis (D-Miss.), Chairman of the Senate Armed Services Com-

mittee, credited Rep. Rivers with "bringing up and discussing" the

1

"Most press accounts of the $52 million authorization identified
Northrop as the producer of the fighter. See, e.g., "House Group Scores
Fund Allocated to Fighter,'" The New York Times, 30 September 1969, p. 6.

ZCongressionaZ Record, 3 October 1969, p. 28407.

3Rep. Coughlin referred to the unlabeled authorization as the "F-5
procurement authosization.'" Congressional Record, 3 October 1969, pp.
28408-28409,

4The intensity of the animosity between Rep. Leggett and Rep. Rivers,
at whom this amendment was unquestionably aimed, is not apparent from
a reading of the debates. The 7 October 1969 issue of Aderospace Jaily
reported that Speaker John McCormack (D-Mass.) requested that an exchange
involving Leggett and Rivers, called one of the most bitter confronta-
tions on the House floor in years, be deleted frow the Jonjressiondl
Resor!, The deletions included a several-minute-lung speech by Rivers
attacking Leggett by name, Leggett's response, and a rebuttal by H., John
Mosg (D-Cal.), representing the California delegation on behalf of
Leggett. The inclident occurred on a day when Leggett and four other
Armed Services Committee members, Reps., Otis Pike (D-N.Y,), Lucien
Nedzi (D-Mich.), Charles Whalen (R-Ohio), and (now U.S. Senator) Robert
Stafford (R-Vt.), offered a series of amendments to delay or defeat
procurement of major weapon systems, one of which was the IFA amendment.
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provision.l The fact that it emerged from the conference committee
indicates that in any event Rep. Rivers did not oppose 1it.

The concern over whether the identity of the IFA was predetermined
was not clearly a product of widespread dedication to competitive source
gelection per se. The IFA would not be used by the U.S. Air Force, a
fact prompting some congressmen to argue that it should go forward as
a private venture into the defense products export market. Along these
gsame lines, Sen. J. William Fulbright (D~-Ark.), Chairman of the Foreign
Relations Committee, the overseer of MAP, was greatly disturbed by what
he saw as an Indefensible usurpatior of the jurlsdiction of his commit-
tee, an attempt at 'back door foreign aid."2

Regardless of the nature of thelr dissatisfaction, critics of the
problem were not assuaged by the built-in comperition requirement. It
probably did not sway very many from thelr teliefr taat Northrop's F-5-
21 and the IFA were one and the same. In the Iirst place, the competi-
tion language in the law was tempered somewhar by the foflowing passage

in the statement that accompanied the conference report:

The authorization would permit modification and/or imriovement of
existing aircraft now in United States inventories or .a inven-
tories of aircraft furnished under the military assistance program.

Then, 11 days after the Authorization Act was sent to the President's
desk, the subject surfaced in the Department of Defense Subcommittee

of the House Appropriations Committee. Chairman Gecrge Mahon (D-Tex.)
stil]l assumed that the ailrcraft authorized for funding was the F-5-21,

and he was not shaken after repeated denials by Secretary Laird:

Mr. MAHON. Now, changing the subject: The Freedom Fighter,
called the F-5, I believe, has been very much in controversy as
between the House and Senate, 1 believe.

Secretary LAIRD. Mr. Chairmau, I don't think the Freedom
Fighter should necessarily be tied to the F-5,

Mr. MAHON. Explain that, Mr. Secretary, please,

1Uongreasional Kevond, 6 November 1969, p. 331389,
Zwongrﬁasiumzl Kecord, 1 October 1970, p. 34582,
Bahngrﬂsaﬁumll Revord, 4 Novewber 1969, pp. 32922, 32923,
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Secretary LAIRD. Well, there are several aircraft that can
be cousidered Freedom Fighters. The F-5 is produced by one con-
tractor. In the competition which has been ordered by the confer-
ence report on the authorization bill, we will not consider just
the F-5, If we go forward in this area--and 1 want to point out
that a decision has not been finally made on this program--under
the terms of the conference rioort and the directions given us by
the conference we will go into competition. 1 would assume an air-
craft such as the stripped down F-4 would zlso be considered for
this particular role.

Despite Socretary Laird's answer, Rep. Mahon pressed on, inquiring about
earlier testimony by Alr Force witnesses that the IFA requirement {is

an outgrowth of Northrop's F-535-21 proposal (answer: "Alr VForce wit-
nesses were not speaking for the Department of Defense.") Several

more questions revolving around the F-5-21 followed. VFinally, Rep.
Mahon observed that the Air Force testified that the F'-5-21 could en-
gage the MiG-21 only in certain air-to-air combat situationg. Then,
still assuming the F-5-21 was the IFA, he asked, "Rather than i{mprove
an older aircraft which st{ll will not be capable of matching the MiG-
21 in most situations, should we develop [a new] economical superiority
fighter, such as the FXX concept proposed in a recent systems analysis

study?" Secretary Lalrd repeated his answer:

We agreed that selection of this alrcraft will be under a competi-
tive prucesa. The criteria have been defined already; that is,

{t must be relatively simple to opervate and malntain, cervtafoly
within the capability of Vietnamese.... lt must be relatively 1lun-
expensive. This Is a judgment factor, but, hopetully, sufficlent
quantities could be produced to enable the cost ot less than 32
million per aircratt, vt must be equal to or superior tu the MiG-
21, Within the framework of these guildelines, specific technical
and operational criteria will be developed, against which the
competition can be judged Yalrly oo the merit. The selection ot
this alrcratt has not and will not be prcdctcrmiund.l

The subject was dropped and the IFA was ultimately tunded (though not

4as a lne item) to the full extent of the FY 1970 authurizacion.

e —— = w e -k

luuuuc Comalttee on Appropriations, Subcosmmlttee on boly, -7
Dol Aprrcppiirions, Hearinga, 918t Cong., let Sesa., Pavc 7, pp.
470-4173.
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It 13 questionable whether there was any degree of rigorous competi-
tion. General Otto (lasser, Deputy Chief of Staff, Research and Develop-

ment, testified:

The only way that an aircraft company can be responsive to the
Requaest for Proposal that has been put out for this aircraft is
to take an existing airplane that he has available today, and
make modifications to it. Otherwise, he will not be able to meet
either the costs or the schedulel of the program and be competi-
tive.

The eventual competing aircraft were Northrop's ¥-5-21; Lockheed's CL-
1200 Lancer, a design loosely based on its F-104; LTV's V-1000, derived
from itg ¥F~8; and McDonnell Douglas's stripped down F-4. General James
Ferguson, Commander of AFSC, observed that each of the competing con-
tractors had very similar airceraft then f].ying.’3 One might quarrel with
General Ferguson's modifiers. The V-1000 was inspired by the -8 Cru-
sader, a heavier Navy atrcraft first designed in 1954 for the competi-
tion won by the F-4. Private estimates have gauged the V-1000's simi-
larity to the F-8 as about 50 percent. The CL-1200 had just the shape
of forebody of the F-104 aud resembled a Starfighter even less than the
V-1000 resembled the Crusader.4 The Mcbonnell Douglas entry was easier
to judge, as performance of a stripped-down airplane can he falrly ac-
eurately predicted on paper. Actually, only Northrop had similar air-
craft tn flight: vcarlier models of the 75 and a test-bed F-58 with

IRFPa were fgsucd on 26 Febraary 1970, Respouses were due 48 days
later, & April 1970. Acknowledging that it was to be an advanced state-
of«the~avt atrplene, the Alr Forve nonietheless noted that the progranm
8 tight enough that "no one with a new alvplane or anyone faced with
a major modifieation can afford to get {n." dervorigce 00, 12 March
1970.

3
“Senate Comafttes ot Ataed Serviees, XV 137D o0 drpaapel grlon
Aurhopliagtion, Hedrngs, 918t Cong., 2d Sess., p. 1063,
5,. . .
PRI, 1013,

Ahy desten, the commonality of expeasive paves with the F-LlUil wvam
7% sercent or more. deruapitce Difl,, 20 November 1970, However, it
had a different engine (the TP-30-P-100 used ta the F-1l1¥) than efther
the F-1040 or P-1043%, a high wing, a low tatl, ote. the CL-1200 should
et b confused with the Latcer version (CL-1400) latey entered in the

Lightuelght Fighter cuapetiction.
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the J-85-21 engine (to be used in the F-5-21) installed and flying
since April 1969, After selection of the F-5-21 (redesignated the F-5E),

General Glasser testified as to the similarity with ita predecessor:

i

The F-5E as you are aware, 1 am gure, is a derivative of the F-5A/B
that we have had for some time, and as such there iz no develop~

L ment, per se, of this aircraft, What the F-5E is, is a compila-
‘;ﬁ; tion, a congolidation of the various improvements that were put

¥ into F-53 worldwide, some developed by foreign holders of thesge
alrcraft. Together with the updating of the aircraft by the addi-
tion of the -21 engine, vhich is simply a higher performance engine.
So what we have then is a modernized aircraft which is juar a much
higher performing aircraft through this incorpcration of improve-
ments., It is, therefore, a production aircraft. This is a bit
confusing because of the funding rules which require that the test
aircraft and the conduct of the test be furnished with RDT&E fuands.
But there {3 no development, per se, of this alrcrafe.l

In terms of performance, the CL-1200 was judged by the Alr Force
to be superior, followed in order by the F-4, V-1000, and F—5-21.2
Judged by cost, the order was reversed. (R&D costs, which had been
expected to vary from $5 million to over $100 million depending on the
selection,3 were obviously a major factor.) On 22 November 1970, over
five months later than expected, Northrop's F-5E was designated the
laternational ?1ghter.6

The IFA competition provision is of intereat apart from its unique-
ness. Its enactment was not preceded by extensive or coacerted advocacy
of competition in Congress (although pressure by the industry against
giving Northrop a "sweetheart contract” can be presumed to have been

A

1 Al (X y ' > >
House Committee on Armed Sevvices, &Y 1378 Dol dpproveiition
Authortzation, Heartngs, 92d cong., 2d Sess., p. 9193,

2Teatimuny of General Glasser, House Comnittee on Armed Services,

v
7y
.W-

?. FY 17z Doo Appropefation Autrnopfaation, Hearings, 92d Cong., lst Sess.,
:‘l‘ p§ 439}.

? 3\ kY \ baove 3 ¥ ’ g »

L Senate Committee on Arwmed Services, »7 [370 .0 Apprenpigtoom

ry

¥
Y]

:*ff Auticriartfon, Hedrings, 9lst Cong., 2¢d Seas., p. 340.

4&( is safe to say that the result was not a surprise. 1hrough-
vut the competictton, a leading trade publication correctly predicted the
outcome (Acrerise Jiiln, 19 November 1969, 6 April 1970), although it
also speculated on the proe aund cons of each competitor (Acrcs: &
Sefly, 1§ Juae 1970).
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exerted)., It {s certain that no innovative or unusual selection pro-
cesses were ever contemplated. In fact, there was general disintereat
in the natu  of the competition required. The acquisition {tself did
not particularly require competitive procurement. Technlcal superiority
was a minor consideration (the U.S. Alr Force was not going to use the
plane); the need was for a simple and non-"provocative’ afrcraft. The
primary criteria were the speed with which Jelivery could be begun and
the tmmediate cost, neither of which {s best served by competition if

a single adaptable system is available. At the time the IFA competi-
tion was held, one aircraft in production fit the bill., Moreover, the
Afir Force had already spent wmoney to test the required improvements,

and fliers from prospective user-nations (S. Korea, Taiwan) had already
flown the test-bed -21 aivcraft, The competition requirement presumably
was unrelated to the technoioglical and economic benefits conventionally
atrributed to competition.

There was a good deal of opposition to the IFA program at {ts {ni-
tiation. Much of it, when not a product of personality clashes, was
inspired by antipathy to the Vietnam War effort, or ithe private export
nature of the program, of jurisdictional disputes Iinternal to the Con-
gresa, Many in opposition were dissatistied with what appeared to be
a windfall (or, as Rep. Ryan put {t, a "subgidy") to a single contractor.
The staging of competition enhances the appearance of equity in the
selection process (although non-competitive acquisitions are not in-
herently i{nequitable) and the desire for thia appearance was at laast
as strong as the desire for the other benefits of competition. It
g¢ems to have had that effect, There was no floor debate on the con-
forence compromise (out of which the requirement sprang) even though
there are indicationa that some congressmen equated the 1FA with the
Norvthrop F-5-21 even after the Authorization Act became law. There is
alao little cevidence of any concern about the selection process per se
dowvy the voad.l s, one visible accomplishment of the competition
proviaton was the softening of criticiam leveled at the program through

ffowever, after the contract awvard te Northrop, at least one Sena-

tor, John Tower (R-Tex.), (s reported to have said that his competing
constituent (LTV) should lave won. lor g tec v o, 24 Novewher 1970,
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the creation of what was taken to be an ejuitable search for a supplier

of the uircraft.l

THE "FLY-BEFORE-YOU-BUY" AMENDMENT -

Each year dozens of amendments are offered in both houses of Con-
gress during debates on the defense budget. Frequently, thoge that are
unsuccessful provide as valuable an inaight into congressional attitudes
as those that are ilncorporated intc law. One such was Senator William
Proxmire's (D-Wisc.) '"fly-before-you-buy" amendment to the FY 1971 DoD
Appropriation Authorization Bill.

In July 1970, the Blue Ribbon Defense Panel appointed by 3ecretary
of De¢fense Melvin Laird to study DoD procurement and management prac-
tices issued its long-awaited report.2 Among cther things, it recom-
mended a new development policy for weason cystems and other hardware
"to cause the reducticn of techaicu) risks through demonstrated lLard-
ware before full-scale developrent ind to provide the needed flextibility

in acquisition strategies.” The approach was popularly ¥nown as "fly-

before-you-buy."

"Fly-before-you-buy" did .ot by any wmeans originate ulth the Blue
“ibbon panel. The technique of bullding and testing a prototype to
arrive at a production decision was the norm for aireraft development
uttil just before World War I1. However, prototyping in advance of a

production decision was used infrequently in the United States during

the next three decades. By 1968, Perry noted that "conventional wisdom'
had it that "a protatype 18 a redundant and ofien coetly adjunet to the

wl , .
design and development process.”  In part secause of work done at Raad,

S A — - ——

No opinion tw offered as fo the falrness of the competirion it~
self (whether the stipulated ground rulea were followed) or whether €
wan effective {n generating technologival or Aust-savings beucfits,

)

“Blue Ribbon Defense Panel, Hepurt fo fio Ivez fent tnd fhe  spes
fapy oF JeFenae o the Department oF Derenge (Washington, D.Co, 1970).
The pancel was chatred bty Ctlberet W. Fitzhugh and fts report (s often
veferred to as the Flozhugh Report.

Robert Perby, 4 Frofofgre Jfpdl-g. Fop AfpengT level prent, The
Rand Cotporation, BM-5597-1-PR, July 1972, p. 1. this {s an unclamsifted
vernion of a report origtnally fwsuecd &n April 1968, Sce also Kletn,

Clennan, Je., and Shubere, Jhe Hole of Potufyrea in Jevelopmont (1971)
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the late 19608 saw a regeneration of interest in "fly-before-you~buy"
prototyping. When the panel's report was published, the Depurtment of
Defense was quick to endorse the recosmendation. At a press conference

on the eve of public release of the report, Secratary Laird announced:

There are many portions of this report that, of course, will be
implemented immediately. We have already started on the procure-
ment recomsendations of this report., We will be following thae
policy tha. Is recommended and is the policy thet we have started
to implem:t {n the Lepartment of Defende of flying before we buy.
Buys that will be made will be made on the "fly-before-you-bduy”
basisg,«

The announcement received wide coverage by the news uedia, as it ap-
peared to desrribe a "new” policy that seemed able to forestall future
procurement migtakes. [t had ramifications on the role ¢f competition
in weapons procurement as well. Not only might it enhance rivalrous
selection2 when used with more than one contvactor at a time (avother
panel recommendation) by providing the services with flyable models of
competing designs, but {t also concefvably couv 4 coastitute an initial
gstep toward eventually staging a new round »f bidding for produetion
of the preferved proturype.

Within & montk of the publication of the veport, by an amendment
to the FY 1971 Dob Appropriation Authorization Bill, Senator Proxaire
proposed that the Department »sf Defense be required to veport to Con-
gress the degree ta which "fly-before-you-buy' {(as cuptemplated by the
panel and by Seerefavy Laitd's statetent) was a plied to major wedpon

pysle@a soon to enter production, The wording of the amendment wu.

(unclasstfled verston of a 1963 te) ;;:)1 re). PBerty rec Ogiizen that prota-
typing as a ter® i= interchangeable with fly-before-youwbuy only when
the producttion decision does not precede the prototype evaluation. aad
seerrdingly he unotes that prototyping, in general, is not tshereatly
fncompatible with a developmant atrvategy sueh as "rotal package pro-
curessent . "Prototyping” as used Aeve caviafons a delaved and depend-
deat productiva Jdeelsiva,

I'Lp.:utal.i tn ororessoon) Nevemd, 1T August 1979, p. 29102,

‘Camp@zttten th which the cntrants ave evaluat=d on both price
atd nroa-price grouads. Sce pp. &-% {or a Jdiscusston of Jdefinitional
}f\’b l@ﬁﬂ .
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largely taken from the panel report and thus incorporated an endorse-
ment of competitive prototyping, The opposition to the amendment was
swift and strong.

The brief debate, which took place on the l4th and 17th of August
1970,l revealed five arpguments in opposition to the amendment. The
timing of the amendment was its first weakness. Senator Barry Goldwater
(R-Ariz.) complained that he had had the report in his briefcase for
only two weeks and had read just one-half of it, He expressed doubt
that many other senators could have accomplished more.2 A group of
senators led by John Stennis argued that the amendment should first be
taken up by the Armed Services Committee (which would mean that it
would be enacted no sooner than the next year). Senator Stennis also
pointed out that inasmuch as it contaiued only recommendations, the
report itself should be subjected to hearings by his committee.3 Sena-
tor Thomas McIntyre (D-N.H.) added that time should be given to DoD to
digest and comment on the reqommendations before any of them were en-
acted into law.a

Despite Senator Proxmire's reminders that his amendment only re-

quired a report and did not require sweeping revisions or automatic

—

funding cutcffs for non-compliance, some senators felt that the measure

was too extreme. Senator Goldwater, for instance, called it "the most

e L

drastic change suggested in the Department nf Defense since 1947 when
the last changes were made in the Department of Defense."5

Some senators simply believed the amendment was uunecessaryv. Sena-
tor Jack Miller (R-Iowa), for example, pointed out that the Senate was
weeding out untested weapons already, such as the Navy version of the
TFX.6 Senator McIntyre pointed to progress of another kind:

-

' ongressional Record, 14 August 1970, pp. 29017-29018, 29039-
29053; 17 August 1970, pp. 29201-29218.

2Senator Goldwuter sald, '"We cannot judge the soundness cof the
Fitzhugh Report in debate because nobody knows enough about it, in-
cluding [Senator Proxmire]." Congressional Record, 14 August 1970, p.
29018.

3Longvassional Record, 14 August 1970, p. 29046,

&

Congressional Record, 17 August 1970, p. 29208,

w

Congresstonal Record, 14 August 1970, p. 29018,

o

Comgresetonal Kecord, 14 August 1970, p. 29052.
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The Cheyenne development cuntract, written several years ago. made
no provisicn for competitive prototypes, encouraged cost growth,
and allowed for much gold plating. The AX contract, on the other
hand, was soundly written, emphasized off-the-shelf technology,
and included a prototype flyoff.l

Additionally, several legislators objected to the amendment on the
grounds that it was too vague. Senator Goldwater thought the reference

to "goldplating" was unclear:

I think I have a vague idea of what the Senator means. But if we
extend the language as far as possible, I point out that we use
quite a bit of gold and quite a bit of goldplating.2

Senator Stennis detected similar uncertainties. The amendment was ex~
pressly limited to major weapon systems, a term that Stennis argued
gshould not be left undefined. Moreover, he felt that use of the term

"advanced development stage" lacked precision:

[Tlhis is a term for which there is no exact meaning sc far as we
know, and I say that there is no way to get at it except to have
hearings and have the words defined, or a meaning, a ceiling and
a bottom applied to the phrase by illustrations.

These reservations demonstrate that much of the opposition to the amend-
ment was grounded in non-gubstantive matters,

The favorable reference to competitive prototyping was also a
source of gome disagreement and sparked the only discussion of the under-
lying policies. Senator Peter Dominick (R~Colo.) made the point that
"competitive prototypes are good on some weapons and bad on others."4

Senator Miller added that '"with some of the very expensive

lCongressionaZ Record, 17 August 1970, p. 29208,
2Cbngreseional Kecord, 17 August 1970, p. 29207.

3See the exchange between Sens. Stennis and Proxmire on this sub-
Ject, Congressional Kecord, 17 August 1970, pp. 29204-29205.

ASen. Nominick mentioned the Mark-48 torpedo program as a competi-
tive prototyping program that happened to have "one of the greatest
potential oveiruns of any weapon gystem program pregently underway.'
Congreggional Record, 11 August 1970, pp. 29209~29210.
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sophisticated weapon systems,' competitive prototyping might be frus-
trated by "the limited number of contractors who could even be inter-
ested in a particular weapon system.”l Senator Proxmire's response was
to concur but also to recall that under the proposed amendment, "all
they {DoD] need to say is, 'It is not appropriate here; it is not fea-
sible. We have tried this kind of thing before and it does not work
well.'"2

The Senate rejected the amendment by a vote of 43—22.3 A summary
of the reasons for its defeat includes the feelings that the amendment
vas premature, too drastic, unnecessary, vague, and inflexible. Al-
though it did not provoke a cubstantial exchange of views on the funda-
mental questions presented, the amendment 1s of note as a first indi-
cator of a growing awareness in the Congress of the need to improve

the process of acquiring weapons.

MANDATED COMMONALITY: NAVY AIR COMBAT FIGHTER
Competitive prototyping has since been embraced verbally by vir-

tnelly everyone concerned with the weapon systems procurement process,
4 and of course it has also been pu* into use  though rarely extended
into the full-scale development phase). The first two post-1966 pro-
grams to feature competitive prototypes, the Air Force's A-X and Light-
weight Fighter (LWF) programs, have been subjected to some preliminary
analyasis at Rand and elsewhere. More interesting in the context of

: this report is the Navy's search for a lightweight, low-mix tactical

( alrcraft.

The outstanding characteristic of Congress's role {n what has be-
come the F-18/A-18 program is its insistence on a course of action that
has necessarily restricted competition for the contract award. The
insistence has taken the form of denial of Navy requests for funding
of new design competitions of its own and attempted consolidation of

the Air Force and Navy efforts to arrest their declining inventories

Somgreegalond! Hecord, 14 August 1970, p. 29051,
2., . . .
Congresasiond] Meoord, 17 August 1970, p. 29210.

3 X
Members of the Armed Services Committee were generally opposed.
Ten voted no, three voted yes (five did not vote).

WL oo .
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of fighter alrcraft. Specifically, the report of the conference commit-
tee on the FY 1975 DoD Appropriation Bill contained this directive:

The Managers are in agreement on the appropriation of $20,000,000

as proposed by the Senate instead of no funding as proposed by the

House for the VFAX alrcraft. The conferees support the need for

a lower cost alternative flighter to complement the {Navy's] F-14A :
and replace F-4 and A-7 aircraft; however the conferees direct i
that the development of this aircraft make maximum use of the Alr ‘
Force Lightwelght Fighter and Air Combat Fighter technology and
hardware. The $20,000,000 provided is to be placed in a new pro-
gram element titled "Navy Air Combat Fighter' rather than VFAX.
Adaptation of the [yet-to-be] selected Air Force Air Combat Fighter
to be capable of carrier operations is the prerequisite for use

of the funds provided. Funds may be released to a contractor for
the purpose of designing the modifications required for Navy use.
Future fuading is tc¢ be contingent ujon the capability of the

Navy to produce a derivative of the selected Air Force Air Combat
Fighter design.l

i e -

This section examines this episode by pinpointing the times when compe-
tition might have been considered and identifying the considerations
that militated against its use.

The Navy's air superiority, combat air patroi, and intercept roles

are performed by the F-14 Tomcat. The high cost of the F-14A and its

Phoenix weapon system contributed te (and then in turn was exacerbated
by) contractual difficulties with the prime contractor (Grumman Corp.)
and stimulated the Navy's search for a low-cost fighter to bolster {ts
declining force level. 1In 1973, Deputy Secretary of Defenge William
P, Clements proposed that prototypes of a stripped-down F-14A (called
the F-14X), a Navy version of the F-15 Eagle (designated the F-15N),
and a stripped F-4 Phantom be developed as posuible alternatives to

follow=-on F-l&s.2 This proposal, involving an initial request of $150

million and a total cost of either $250 willion (the estimate of Secre-
tary Clements) or over $367 million (the estimate of George A.

‘3, ;. U.S. House of Represeuntatives, Muxin; i pcrpnigsl mg Moy the Loes

: - partment of Defenge, FY 197¢ (Conference Report and Joint Explanatory
Statement), H. Rpt. No. 93-1363, 93d Cong., 2d Sess., 18 September 1974,
p. 27.

2
“Original Department of Defense plans called for a fly-off.
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Spangenberg).l was denied by the Senate Armed Services Committee as "too
costly and of questionable value."2 A committee statement accompanying
the FY 1974 DoD Appropriation Authorization Bill when 1t was reported

to the Senate f{loor read:

The committee believes the Navy should axamine the potential of a
completely new alrcraft as a possible alternative tc the F-14 in
the out-years. The Navy should obtain proposals to determine if

a smaller and presumably cheaper aircraft can be designed to serve
as an air superiority fighter to complement the F-14, Once this
determination has been made, the committee desires to receive the
Navy determination, including the costs of such alternatives as
well as a technical evaluation.

The Navy's response was the formation of a study group (Navy Fighter
Study 1IV), under Commander (later Captain) Jerry O'Rourke, to examine
the potential of a lightweight fighter to be the F~14 complement.A

The study was actually a continuation of one that had Investigated the
lightweight V/STOL fighter. In November 1973, the 0'Rourke group re-
commended development of a new fighter, with both carrier compatibility

characterigtics and the capability to perform some attack missions. As

e e e s

lDirector of Evaluation Division, Naval Air Systems Command, 1957~
1973,

2Accordtng to Sen. Howard Cannon (D-Nev.), chairman of the Tactical
Alr Power Subcommittee of the Arred Services Committee. Senate Commit-
tee on Armed Services, Subcommittee on Tactical Air Power, FY 475 0
Arproprlction Awriorisor i, Jeweivie, 93d Cong., 2d Sess., p. 5093.

3SenaLe Coumittee on Armed Services, ¥e:ort (on 27 1971 0 Arpr o=
selarson dtaceszer o Uy 80 Rpt. No. 93-385, 93d Comg., lst Sess.,
b September 1973, p. 10.

AThia tdea was discussed in “Congress rwo years earlier. Ou 26
September 1971, Sen. Proxmire proposed that the F-14A be cancelled and
replaced by a competitive prototype fly-off program for development of
a lighewetight air supeviovity {ighter. Sen. Cannon eudorsed the {dea,
but as a means to flod a complement to the F-L4, arguing that the need
for the F-14 was {llustrated by the fact that the lightwelght F-104 was
able to galn ouly a draw with a MIC during itr limited action (2,469
combat sorties between April and November, 1965) in Vietnam. A wimilar
proposal by Rep. Williawm Meorhiead (D-Pa.) was rejected by the House in
November 1971. oOpposition was led by Approprlations Comalttee Chatrman
Ceorge Mahon fD-Tex.), who pointed ro the 316 =million tn rhe LWF program
and -uggested that o aight produce an afrcrafe compatidle to both
sarvices.

N




-32~

i
i
!

an "interim" measure, it also proposed the F-14Xs be procured. The new

aircraft, first designated the VFX, became known as the VFAX.l B

This conclusion foreclosed three other avenues. The O'Rourke group

eliminated proposals based on the F-15N and the F-14X (probably with .;
reluctance).2 It also rejected some proposals based on the LWF proto=~
types being developed for the Air Force., The requests in the FY 1975 ét
DoD budget for $34 million for VFAX R&D aund an additional $36 million :
for the missionized version of the LWF, called the Air Combat Fighter
(ACF), ran into immediate trouble. The feeling in Congress was that
funding of two seemingly parallel efforts smacked of duplication. (In

January 1972, the Air Force issued RFPs for a Lightweight Fighter,

R Tt o S T
e ke R A

Three months later General Dynmamics and Northrop were seiected to build

"experimental prototypes.”3 In February 1974, Defense Secretary James

e =

Schlesinger announced the decision to pursue a missionized version of
one of the two aircraft.)

The task of justifying the two programs fell first to Malcolm v
Currie, Director of Defense Research and Engineering. He told the

House Defeuse Appropriations Subcommittee:

I do not believe that it will be possible to build a low cost

fighter that will fulfill both the Navy and Air Force requirements.
The mission of the VFAX and the ailr combat fighter are sufficiently \
diverse to preclude one airplane from being completely suitable v
for both Services.% [

Currie's position wag that the Navy would use the LWF technology and N

would probably receive scaled-up versions of the LWF prototypes in b

o lJust A8 an unnecessary name change would plague the Navy later
o onn, thia one was a source of a good deal of confusion in Congress.

S The change, which was made by 0SD on 2 May 1974, was explained as neces- oy
3 sary ta reflect the fighter-attack natute of the aircrafre,

1he Navy must certainly have béen attracted to the stripped F-14
{dea since 1t would have meant lower unit coats fcr the mainline ver-
slon, in addition to lower O&M costs. The gtudy group did recommend
purchase of some F-14Xs (minus the Phoenix gystem) but not as the
princtpal complaement to the F-14As.

The other compeiitors were Lockheed, Boeing, and LTV Aerospace.

- Y House Comunittee on Appropriaticns, Subcoummittee on Department of
' Lefensge, FY 1975 Dob Appropriution, Hearinga, 93d Cong., 2d Sees., p. 583.
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the envisioned VFAX design competition, but that one aircraft could not
serve as both the ACF and the VFAX.

Navy witnesses were questioned in more detail about the factors
that supposedly precluded procurement cowonality. The VFAX was re-
peatedly characterized as an aircraft that would replace the F-4 in
the Navy ianventory and also assume the =iv-to-ground role of the A-7.
The characterization, while accurate and necossary, added to the Navy's
troubles, for the Phantom and the Corsair are the quintessence of inter-
service commonality in the eyes of Congress. When confronted with this
view, the tone of Vice Admiral W. J. Moran, Director of RDT&E in the

0ffice of the Chief of Naval Operations, was almost one of resignation:

Admiral MORAN. There 1s money to be saved in the commonality
that you mentiored, but in trying to tie them together as a joint
development program, it has been my experience that when the divi-
slon occurs, as it geems to occur inevitably, or when the change
in priority requires one service to wish to accelerate or another
service wants to decrease its support of the program--when that
occurs you have a program that somehow seems to require much more
top management attention to try to keep it in order and keep it
running swoothly, all of the top management located in Washington.

Mr. FINE {Hyman Fine, Professional Staff Member, R&D Subcom-
mittee, Senate Armed Services Committee]. You would agree that
the F-4 ond A-7 are two fine examples of where one service has
made very fine use of another service's development?

Admiral MORAN. I chink they are fine examples of that. They
are not the kind of joint program discussed.... 1 am just as much
a believer as anyone else in trying to get the most that we can
out of our R&D money as rapidly as we can, and I am a great be-
liever in the approach you mentioned in the A-7 and F-4 having
one sarvice develop completely a pilece of equipment and the other
service buying it and using {t.

Mr. FINE. Perhaps that might be the better answer, to turn
down the Navy request and let the Air Force develop something that
might be adaptable to the Navy use.

Admiral MORAN. Well that may be.l

Admiral Moran persevered in outlining the difficulties in this particular

—Mva:“H‘ . .

Senate Coumittee on Armed Services, Subcommittee on Research and
Development, “¥ [J7& 200 ey plation dwthorlsation, Hearings, 93d
Cong., 2d Sess., pp. 2418-2419,
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case (comparing it te the F-401 engine joint development) and the dif-

ferences from the A-7 and F-4 experience. He recognized the Congress's

interest and contrasted it with his own:

A common ailrcraft is desirable for cost savings of higher produc-

tion rates, The difficulty, notwithstanding my previous comments fé

as to different priorities, is with the word common and not the ;}
desire.l ;?j
Despite these efforts, the Navy's attempt to win approval for its f

own development program failed, and in the end the Congress mandated F
commonality with the Alr Force program in the conference committee f
language quoted above (which also changed the name of the VFAX to the (3
Navy Air Combat Fighter--NACF).
oY

The Air Force source selection of the ACF in January 1975 seem-

ingly also decided the matter for the Navy. Selection of a Navy version i

of General Dynamics's F-16, for which the prime contractor would be

LIV Aerospace Corporation, appeared assured. (At the time, the Navy

i st ared s

also had a proposal from McDonnell Douglas based on Nerthrop's YF-17.)

However, the day after the F-16 announcement, Secretary Schlesinger

o e et

stated that the Navy was atill free to choose a fighter that would be

"most appropriate in terms of resources and effectiveness."” (The

e -,
g
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Navy had not at that time completed its analysis of the ACF-based pro-

posals, one from McDonnell Douglas/Northrop and three from LTV/General

o

Dynamics.)
On 7 March 1975, Deputy Secretary of Defense Clements wrote to

e
et Lo

Sen. John McClellan (D-Ark.) and Rep. Mahon, chaivmen of the Senate
and House Committees on Appropriations, advising them of the status of

the Navy evaluation of the NACF proposals. He said that the Secretary

1 Bk 100 DN il

of Defense had instructed the Navy to keep its evaluation of butn firus’
proposals in a fully competitive atmosphere.

Tuwe Navy later asserted that replies {ndicating unqualified ap-

T L I 2 R AN

proval were received. Actually, Rep. Mahon, iu a letter of 13 March

Lira, po 2619,
9
“demogpaw 2aily, 15 January 1975, p. 73,
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1975, replied that he had no objection to the approach set forth, but
pcinted out that the defense subcommittee "expects to carefully review
the FY 1976 funding requests [and that he] could not comment on possible
Committee action on the FY 1976 request.'" Sen. McClellan, replying

to Clements on 17 March 1975, expressed no objection but added:

I understand that you will notify the Committee of a final selec-
tion in May so that the Committee will have the necessary informa-
tion during consideration of the fiscal year 1976 request for the
Navy Air Combat Fighter.l

The replies might be more correctly characterized as deferrals to their
committees of the question of approval or disapproval.2

On 2 May 1975, the Navy announced that it had selected a modifica-
tion of the McDonnell Douglas/Northrop entry, a decision that was bound
from the start to be plagued with trouble. Strictly speaking, the FY
1975 DoD Appropriation Bill conference report required the Navy to use
(1) the technology of the Air Force's LWF prototypes, and (2) a deriva-
tive of the ACF chosen by the Air Force. The Navy seemed to have fol-
lowed the first directive by considering only proposals based on the
LWF designs.3 However, once the Navy concluded that none of the designs
based on the F-16 were suitable for carrier operations, the second direc-
tive began to fall by the wayside. Rather than return to Congress with
the news of the failure of the F-16 derivatives, the Navy continued %: 3
analysis of the YF-17 and finally decided that the YF-17 derivative
would be acceptable if certain modifications were made to accommodate
an improved version of the General Electric J~101 turbojet engine,

called the F-404, Compounding what was already a risky decision, the

Quoted in Conqresszonal Record, 25 July 1975 (daily ed.), p.
H7581.

2All three letters are reproduced in Senate Committee on Appro-

priations, Lightweight Fighter Program, Mearings, 94th Cong., lst
Sess., pp. 44-45.

3Although one of the three proposals submitted by the LTV/General
Cynamics team was a completely new aircraft rather than a modified
F-16.
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Navy decided that the structdfﬁl changesl were such that the new designa-
tion F-~18 wag more appropriate than F-17. Thus, on the surface, it
appeared that the Navy had not followed either of the two directives.

If the decision provoked immediate dissatisfaction or disapproval
in the Congress, it was not voiced. The first party to be publicly
outraged was the prime contractor of the losing design team, LTV Aero-
space Corporation (now called Vought Corporation). On 9 May 1975, LTV

filed a formal protest2 with the General Accounting Office3 contending

lA comparison of the YF-17 and F-18 shows the following differ-
ences:

Characteristics YF-17 F-18
Weight, empty 16,940 1b 20,583 1b

Weight, takeoff
(air superiority mission) 25,500 1o 33,642 1b

Length 55.75 ft 55.6 ft
Wing span 33 fc 37.5 ft
Wing area 350 ft2 400 ft?
Horizontal tail area 85 fe2 85 ft2
Vertical tail area 104 ft2 104 ft2
Speed brake area 12.9 ft2 13 ft2

In addition, the F-18 contains a larger radar with more capability
and improved functions, extra graphite composites, increased computer
capacity, Sparrow medium-range air-to-air missile capability, and "ac-
curate' (vs. YF-17's non-""accurate") attack avionics. The new F-404
engine (a derivative of the J-101) has the following changes: a 13
percent increase in airflow, improved component efficiencies, a 50°F
increase in both maximum turbine inlet and maximum afterburner tempera-
tures, increased maximum nozzle area ratio, increased bypass ratio, a
7 percent increase in weight, a lower stall margin, and a 5 percent
increase in cost.

2A supplement to the protest was filed on 3 June 1975,

3The Code of Federal Regulations allows an "interested party" to
protest the award (or proposed award) of a contract by or for a govern-
ment agency whose accounts are subject to settlement by the GAG. 4 C.F.
R. §20.1(a). During FY 1971, the GAO rendered 715 protest decisions,
of which 496 (69.4 percent) concerned the Department of Defense or one
of the services. The GAO claimed {ts authority to consider protests
and issue decisions that are binding on procuring agencies derives
from the settlement of public claims and accounts power granted in the
Budget and Accounting Act of 1921, 31 U.S.C. §§71, 74,



that the Navy violated clear congressional directives, as well as its
own ground rules for competition, by selecting the F—18.l

There were a few unsuccessful efforts to legislate alterations
in the program2 but in the end the Congress chose to await the resolu-
tion of the protest by the GAO. The General Accounting Office denied
the protest of LTV on 30 September 1975 and held that the short-term
sustaining engineering contracts to McDonnell Douglas ($4.4 million)
and General Electric ($2 million) were legal.3 The decision 1is out-
lined in the Appendix. Very briefly, with regard to the conference com-
mittee language conditioning funding on the selection of an ACF deriva-
tive, the decision held that disregard of such a non-statutory directive
risked strained relations with Congress, but not legal sanction. The
protest involved only the.initial development contracts. The issue
of full-scale development was untouched; respongibility for that de-
cision still resided with the Congress.

The day after the GAO decision was handed down, the F-~18 came
under fire in the House. During debate on the FY 1976/197T DoD Appro-~
priation Bill, Rep. William Chappell (D-Fla.) offered an amendment to
strike from the bill the $58.2 million allotted for F-18 R&D and long-
lead-time procurement (preserving the $64.2 million appropriation for
the engine development). A distillation of Rep. Chappell's introduc-
tory remarks reveals two basic arguments against continuing the F-1§

development: 1its cost and its capability. In support of the first,

lThe entire substance of the protest, while deserving of careful
attention and critical analysis, is tangential to the focus of this
inquiry. A detailed outline of the issues raised, the opposing argu-
ments, and the conclusions of the GAO is contained in the Appendix.

2The most notable of these were (1) a proposal by Sens. Lowell
Weicker (R-Conn.) and Lawton Chiles (D-Fla.) to fund simultaneous de-
velopment of the F-18 and a Navy derivative of the F-16, and (2) an
amendment to the FY 1976/197T DoD Appropriation Authorizatfon Bill,
offered by Sens. Proxmire, John Tower (R-Tex.), and Lloyd Bentsen (D-
Tex.), to suspend F-18 funding until the GAO decision. This language
was deleted in conference. House of Representatives, [FY 1976/197T
Dol Appropriation Authorization Bill, Conference Report], H. Rpt. No.
94-488, S4th Cong., lst Sess., 18 September 1975, p. 45,

355 Comp. Gen. 207 (1975). The text of the decision is printed
in Congressional Record, 1 October 1975 (daily ed.), pp. H9397-H9405.
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two points were made: (1) The Navy had described as equal cost alter-
natives a force of 224 F-l4s, 202 A~7s, and 806 F-~18s, and one composed
of 744 F-l4s and 450 A-7s, indicating F-1l4s and A-7s8 could be purchased
at costs equal to the proposed F-18 buy without sacrificing numbers;
and (2) there were hidden R&D costs in the F-18 program owing to the
plans for three versions of varying configurations (fighter, attack,
and reconnaissance).l In support of the second argument, Rep. Chappcil

said,

If we want the most capability for our money we should adopt this
amendment and have the Navy come to us with its best alternative.
It might yet be [an]other F-18, If so, I would support it. But
let us go through the regular legislative process and get the best
capability we can for the Navy and this country.

By "regular legislative process" he presumably was including an industry-
wide design competition accompanied by appropriate congressional hear-
ings.

A survey of the sentiments expressed by other supporters of the

amendment includes the following:

1. The F-18 program lacked sufficient competition (F-18 is only
a paper airplane; there are no flyable alternatives; can it
be the best without a design competition?);2

2. The Conference Committee report was ignored (Navy should have
returned to the Armed Services Committee rather than proceed
with F-18; allowing the program to continue will give execu-
tive agencies carte blanche to violate specific directives);3

3. No hearings were ever held on the F-18 (Congress doesn't know

enough about it);a and

100ngrcssional Record, 1 October 1975 (daily ed.), pp. H9377-H9378.

2See speeches by Rep. J. Kenneth Robinson (R-Va.), ibid., p. H9383,
and Rep. Dale Milford (D-Tex.), tbid., p. H9391.

3See speeches by Rep. Jack Edwarde (R-Ala.), ibid., p. H9384, Rep.
George Mahon (D-Tex.), Zbid., p. H9385, and Rep. Milford, ibid., p.
H9390.

4See speech by Rep. Thomas J. Downey (D-N.Y.), 7i<{d., p. H9390.
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4, The selection procedure was inequitable (all aircraft manu-

facturers did not have an equal opportunity to compete).1

As 1s often the case, few spoke in opposition to the amendment. Among
the arguments advanced were (1) cancellation of the F-18 would result

in an inexcusable time slippage,2 and (2) the Navy properly refused to
"adhere blindly" to the congressional directive and instead sought the

best design available.3 A vote was taken the same day and the amend-

ment was rejected by a vote of 243—173.4

When the Senate considered the FY 1976/197T DoD Appropriation
Bill, the subject resurfaced. Senator Barry Goldwater (R-Ariz.) intro-
duced an amendment similar to that of Rep. Chappell. Senator Goldwater

seemed to object to the F-18 program from a different perspective:

My primary concern about the F-18 program is the way it came into
existence, It is not an alrcraft that was selected as a result

of an industrywide competition. Rather, it is an aircraft that

is about totally outside of what I consider to be normal or esta-
blished procurement prdéédures.... I believe that through a proper
competitive program, the relatively small cost of recompeting this
aircraft will be more than offset by a total program cost that
will be less than 1s now estimated for the F-18 program. Surely,
we can do no less than to assure ourselves and, more importantly,
the taxpayers, that the best fighter aircraft that industry can
competitively provide is obtained.>

Sen. Goldwater was the only Senator to speak at length for the amend-
mant. Opponents advanced three arguments, all centered on the time

delay involved in a recompetition: (1) force modernization is required

lSee speeches by Rep. Mahon, tbid., p. H9385, and Rep. Milford,
ibid., p. H9391.

2See speech by Rep. Robert L. F. Sikes (D-Fla.), ibid., p. H9379.

3See speech by Rep. Silvio O. Conte (K-Mass.), ibid., p. H9381.

“Ibid., pp. H9407-HO4O8.

SCongressionaZ Record, 13 November 1975 (daily ed.), pp. 52004,
52005,
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now.l (2) recompetition would mean large cost escalation,2 and (3) no
design could be very much better than the F--18.3 The amendment was
defeated, 64~19, the day after this debate;4 the F-18 Navy Air Combat
Fighter had cleared a major obstacle.

There were two points in the NACF program at which the Congress
had the specific option of making the NACF a conventional design com-
petition. The first was in September 1974 when the Navy was directed
to adapt the aircraft that was soon to be designated the Air Force's
Alr Combat Fighter. The basis for this decision to seek commonality
is not difficult to identify. House Appropriations Committee Chairman

George Mahon (D-Tex.) later said,

The cbjectives of the conferees were simple: By obtaining the
maximum commonality 4n the development and production of Navy
and Air Force lightweight fighters, significant cost savings
could be purchased to meet the very significant Soviet threat
because of the lower unit cost. The strong possibility of sub-
stantial foreign sales increased the attractiveness of the
program,

"The second point came in late 1975 when the Congress voted down pro-
posals to cancel the F-18 program and recompete the requirement. This
decision was over a year later and consequently was influenced by a
different set of factors, including (1) the Navy's strong, if sudden,
support for the F-18, (2) the feeling that it was the best svstem in-
dustry could provide, (3) a general reluctauce to cancel or restart
ongoing programs, (4) satisfaction with the amount of competition and
prototyping in the program's history (bolstered by the outcome of the
LTV protest), and (5) concern for the effect of recompetition on the

Navy force structure. .

1See speeches by Sens. John Glenn (D-Ohio) and Roman Hruska (R-
Neb.), ibid., pp. 2008-2009.

%5ce speech by Sen, Robert Dole (R-Kans.), tbid., p. S20014.
3See speech by Sen. Howard Cannon (D-Nev.), ibid., p. S20011.
4Congre88i0nal Record, 14 November 1975 (daily ed.), p. S20134,

5House Committee on Appropriations, Subcommittee on Department of
Defense, FY 1976/197T DoD Appropriations, Hearings, 94th Cong., lst
Sess., Part 9, p. 264,
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''HE TECHNICAL DATA PACKAGE PROCUREMENT REQUIREMENT

Common to proposed strategles for injecting price competition into
weapon systems acquisition is the necessity to have built into the de-
velopment contract a provision for governmental acquisitien of rights
in a specially defined data package. For example, one such strategy

is directed licensing,l a working definition of which follows:

Briefly, the directed licensing concept consists of having the
government cbtain from a weapon system developer, at the time of
issuance of the initial development contract, rights in data and
an agreement to license whomever the government designates to
produce the weapon system during any or all production runs, fol-
lowing initial production by the developers.?2

Directed licensing also requires that the developer agree to provide
the necessary technical assistance to get the new contractor into pro-
duction, but the main feature 1s the transferability of the data pack-
age.

The FY 1976/197T Dol Appropriation Authorization Bill as formula-
ted in the House Armed Services Committee required (in Section 712) the
Department of Defense to purchase all desigus and data necessary to
manufacture major weapon systems costing $100,000,000 or more to de-

velop or procure,

lFor a thorough analysis of the subject, see Gregory A. Carter,
Divected Licensing: An Evaluation of a Proposed Technique for Keduc-
ing the Procurement cost of Atrceraft, The Rand Corporation, R-1604-PR,
December 1974.

21bid., p. 3. 7ue Carter report is primarily concerned with the
situation where there has actually been some production by the developer.
That the technique can be used in other situations 1is acknowledged,
however

dsection 712 of H.R. 6674 read: “Section 2386 of the title 10,
United States code, is amended--

"(L) by striking out 'Funds' and inserting in lieu thereof '(a)
Except as provided in subsection {b), funds'; and

"(2) by adding at the end thereof of the following new subsection:
(b) (1) Except as provided in paragraph (3) of this subasection, funds
appropriated for a military department available for the development
and production (whether by domestic or foreign contractors) of any
rajor weapon system shall be used four the acquisition of ail manufactur-
ing data relating to such system which is originated by the contractor
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The Department of Defense was required in all cases to purchase
all of the data and informatlon required to maintain and modify these
weapon systems, but the requirement regarding purchase of designs and
datu necessary to manufacture the system could be waived with the con~
currence of both the House and Senate Armed Services Committees,

By way of explanation, the committee report stated:

The purpose of this section is to standardize the Department of
Defense in 1ts contractual relations. The Army always purchases
manufacturing data; the Air Force always includes an option to
buy this data in their contracts; and the Navy has no established
policy.l

As for why the committee chose this policy to become uniform, the re-

port contained the following:

during such development or production.

"(2) Each contract entered into by any military department after
the date of the enactment of this subsection for the development or
production of any major weapon system shall contain provisions neces-
sary to carry out the purpose of paragraph (1) of this subsectlon, in-
cluding conditions under which the contractor agrees to waive any pro-
prietary rights he may have with respect to any manufacturing data.

"(3) Any military department may, at any time after the initial
development and testing of any major weapon system, request to waive
thc application of paragraph (2) of this subsection with respect to any
manufacturing data which may be originated during the further develop-
ment or the production of the system, except for such manufacturing
data as may be necessary for the maintenance and later modificetion of
such system. Before any military department exercises any waiver pro-
vided for in this paragraph, the Committee on Armed Services of the House
of Representatives :1d the Senate must first be notified of the reasons
for the waiver and each committee must concur therein.

""(4) As used in this subsection:

"(A) 'manufacturing data' means all data (including, but not
limited to, necessary drewings, test data, reliability data, system
acceptance methodology, and related computer applications) which
is necessary to carry out the manufacture, maintenance, and modi-
fication of the major weapon system concerned; as is in a form suf-
ficient to enable any other person or agency to produce, maintain,
or modify such system.

"(B) 'major weapon system' means any weapon system the estimated

cost for the development or production, or both, of which 18 not
less than $100,000,000."

Liouse Committec on Armed Services, Report and Additiomal Separate,
Minority, Supplemental Disgenting and Additional Views, FY 1976/197T
boD Appropriation Authorization Bill, H. Rpt. No. 94-199, 94th Cong.,
1st Sess., 10 May 1975, p. 92. -
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The Committee's prime concern here is the ever-increasing cost of
weapon systems. The present high rate of cost increase cannot be
reduced nor revised without offering the greatest flexibility to

the Services in procuring weapons. The Committee wants the Services
always to have available the option to procure weapons from multi-
ple sources. Further, the Committee believes that it is imperative
that the Department always have the information required to inde-
pendently modify and maintain their weapon systems.l

More- details on the evolution of the provision are lacking. It
originated in the House Armed Services Committee but did not come up In
the hearings held on the bill. When the bill was debated on the floor
of the House it received no attention.2 The bill as passed by the Senate
on 6 June 1975 did not contain the language of Section 712, and the de-
bates featured no reference to it. In conference, the language was
stricken from the final bill.3 However, the conferees, driven by the
Senate members' view that the House language was ''a highly complicated
matter with profound implications,' directed the Department of Defense,
with GAO participation, to conduct a study of the issue and report the
results and recommendations for new policies and procedures in time for
consideration in connection with the FY 1977 Authorization Bill.4

The study was undertaken by the Joint Logistics Commanders (JLCs)
Task Group and was reported to Congress in February 1976 under the
title of Report of Ad Hoec Group on Study of Technical Data Packages.

The group concluded:

The present procedures delineated in DoD Instructions 5000.1 and
5010.12 and ASPR clauses as promulgated in service directives are
adequate and provide a continuous, coherent line of progression to
the individual procurement/buying offices.... These procedures pro-
vide the Department of Defense with the needed flexibility to ob-
tain the information required to independently modify and maintain
their weapon systems as desired by Congress.

Lipia.

2See Congressional Record, 15 May 1975 (daily ed.), pp. H4082-
H4116; 19 May 1975 (daily ed.), pp. H4190-H4212; 20 May 1975 (daily ed.),
pp. H4405-H4455. The bill passed, 332-64, on 20 May 1975.

3U.S. Congress, House of Representatives [FY 1976-197T Dol Appro-

priation Authorization Bill, Conference Report], H. Rpt., 94-488, 94th
Cong., 18t Sess., 18 September 1974, pp. 67-68.

drbid.
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The policies and procedures of the services are uniform and consis-
tent. Competition is practiced on total systems where circum-
stances dictate that the best interests of the government are
gerved, In almost every instance subsystems or components, as a
minimum, are produced competitively. With respect to technical
data the policy 1s to procure minimum essential data consistent
with 1its intended use. To require purchase of complete TDPs for
all procurements over a fixed amount would be costly of itself

and would not insure a competitive environment.... The existing
legislation with respect to technical data acquisition is adequate
and provides the DoD with the essential flexibility to make value
judgments on a case by case basis thereby procuring military hard-
ware at least cost to the government.

It was recommended that no additional legislation with respect to ac-
quisition of TDFs should be considered, that current data acquisition
policies and procedures in the DoD should be retained. Following the
submission of this report, the House of Representatives included a re-
written TDP provision (Section 705) in the FY 1977 DoD Appropriation
Authorization Bill:

After September 30, 1976 all contracts for the development or pro-
curement of major weapon systems entered into by the military de-
partments shall include a deferred ordering clause permitting the
procuring authority to purchase technical data packages, and com-
puter software when required, or in the course of contract per-
formance or for purposes of reprocurement of major weapon systems
or subsystems from competitive sources. Exceptions to the inclu-
sion of the deferred ordering clause may be made by the procuring
authority in appropriate cases but only after giving due notice
to the Committees on Armed Services and Appropriations of the
House and Senate and a full explanation of the reasons for the
exception.

The revision was made in the House Armed Services Committee and, just

as during the previous year, the subject of TDPs did not come up in
floor debates.2

At this writing, action on the TDP Procurement Requirement is in-

complete, It is likely that the Congress will retreat from the position

1 . , . .
leport of Ad Hoo Group on Study of Technicul Data Packages, Feb-
ruary 1976, p. 30.

2See Conyregsional Record, 8 April 1976 (daily ed.), pp. 3066-
31243 9 April 1976 (daily ed.), pp. 3160-3200,.
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taken by the House Armed Services Committee in 1975; lack of a require-
ment for purchase of data packages reduces the probability that price
competition will soon be introduced into the acquisition of major sys-

tems.

OTHER EFFORTS

The four cases discussad above are by no means the only ones that
bear on the question of competitive source selection, Within the appro-
priations procass, other relevant actions typically fall {nto three
classes. One i{s the authori:zation or appropriation ceiling. Annually,
there are propoesals, usually in the form of amendments from the floor,
to limit suthorizations or appropriations to a dollar amount or a speci-
fied percentage of the previous year's figure. Sometimes, the scope
of the ceiling's application will reveal policy preferences. An example
18 Section 403 of the FY 1970 DoD Appropriation Authorization Act, which
put a 93 percent cefling on IR&D expenditures hut exempted competitively
awarded contracts. There i{s also the recently popular interservice fly-
off strategy, which tinds Congress insisting, usually in conference re-
port language, on a "fly-off" involving two existing weapon systems--
e.g., the A-7D and A-lO.1 Finally, it is not unusual for Cougress to
take what is inherently a "half-way" measure--the passage of an addi-
tional reporting requirement that may reflect policy judgmeuts.2 The
Proxmire "fly-before-you-buy” amendment is an example. Another is the
provision in the Senate-passed version of the FY 1975 DoD Appropriation
Authorization Bill that required the Department of Defense to report
ita reasons for bypassing the open bidding process on purchases tnvolv-
fog $1,000,000 or more. The provision was deleted in conference after

-

1A velated techuique is to ask DoD to evaluate similar systems and
imply that the result should be a chotce from among them. For example,
in January 1971, the House Appropriations Copaittee had the Pentagon
conduct a comparison study of the A-X, the Marrier, and the Cheyenne.
The Pentagon complied and recompended continuatton of all three--aot
exactly the result for which the coxedrtee had hoped.

>

“ln recent years, the number of Dol reports required by Congress
hag inereased significantly. Hetween 1967 and 1972, the yearly total
thercased from 79 to 134, See A, H. Cobn, "Information Reeources of
Congress on Milttary Mstters: Betore and Atter ABM," paper pregented
at 1973 meeting of the American Political Science Assoctation.
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Houge conferees maintained that adequate information could be obtained
without such a substantial additional reporting requirement.l

This report has focused on the defense appropriations process.
Other relevant action is taken outside of this process, of course. An
example is the bill creating the Office of Procurement Policy,2 a body
within the Office nf Management and Budget charged with providing 'over-
all" direction of procurement policy. The operation of this new office
and its effect on division of acquisition policy responsibilities be-
tween the executive and legislative branches are important subjects for

additional, future examination.

1Jongressional Record, 24 July 1974 (daily ed.), p. H-7001.

2Act of August 30, 1974, Public Law 93-400, 88 Stat. 796 (codified
at 41 U.S.C. §401 et seq.).
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III, SELECTED ISSUES IN COMPETITIVE SOURCE SELECTION:
OBSERVATIONS ON CONGRESSIONAL PERSPECTIVES

POSITIVE CONSIDERATIONS

Congressioral interest in competition 1s a product of the growing
concern for improving the weapon system acquisition process and the
focusing of this concern on the source selection process itself. This
section sketches the factors and considerations that shape congressional

support for the use of competition in weapon system procurement.

Perceived Direct Benefits

In theory, the major direct benefits of competition in this con-
text are lower prices and greater technological achievement (a better
product).l Different varieties of competition promise to yield these
benefits to varying degrees., There is every indication that congressmen
fully appreciate this fact, together with the importance of the size of
the proposed buy and the degree of technical risk.2

A more interesting question involves what benefits are assumed to
inhere in what acquisition strategies. For example, ever since the
renewed emphasis on prototyping, the term "paper competition” has become
pejorative. More important, a shift from paper rivalry to prototype
rivalry is viewed as enhancing competition, both qualitatively and
quantitatively., The reaction of Senator Philip Hart (D-Mich.) to the

1Staging a competition is not the only theoretical way to achieve
either lower costs or a better product.

2On the effect of the learning curve, see the statements of Sen.

Cannon (Senate Committee on Armed Services, Subcommittee on Research and

Development, /Y 1873 [ Apprepriation Authoriasation, Hearinge, 92d
Cong., 2d Sess., p. 3588) and Sen. Symington ({¢&id., pp. 1470-1471;
Senate Committee on Armed Services, *Y 1974 [ Appropriaticn duthoriza-

tion, Heurings, 93d Cong., lst Sess., pp. 1451-1452); on the importance
of the degree of technical risk involved, see the statement of Sen.
McIntyre (Senate Committee on Armed Services, Subcommittee on Research
and Development, Y 877 [l Appropriaticn duthorization, Hearings,

92d Cong., 2d Sess., p. 831).
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idea of parallel undocumented developmentl i3 an example. One of the
crucial elements of this strategy is deferral of the source selection
decision until after evaluation of competing prototypes (which may be
either in a missionized or non-missionized stage). Production of the
winning prototype by its developer normally would follow. Assuming the
selected prototype is chosen at least in part because of its design and
performance, the competition is still properly termed rivalry. Sec-
ondary characteristics, such as the form of the competing designs
(paper or prototype), can be used to describe the rivalry, and various
benefits may accrue to one and not the cther (e.g., further reduction
of uncertainty, more exact cost estimates); but the nature of the com-
petition (the selection criteria, price or price and non-price) is not
changed. Senator Hart, however, proclaimed parallel undocumented de~
velopment as a method of achieving 'greater competition."2 The state-
ments that reflect this perspective reveal that the state or form of
the competing proposals assume a greater significance in Congress's
thinking about types and degrees of competition than it does in outside
thinking about the subject.

An alternative and more interesting interpretation of this posi-
tion is that the preference discerned is based not on the state of the
proposal but rather on the point in the development process through

which more than one contractor is maintained. Expressed in this way,

lParallel undocumented development has three elements: (1) it
requires competitive engagement t» be sustained through further, more
substantive stages of development, (2) contractor selection would be
based on demorsstrated performance of hardware, and (3) most government-
required documentation would be deferred until after the winning con-
tractor is selected. Sen. Hart was introduced to the idea by Dean
Ralph C. Nash of the Nationsi: Law Center at George Washington Univer-
sity during hearings held before a subcommittee of the Senate Committee
on the Judiciary in 1968. Nash based his concept on earlier work at
Rand, to which he was a consultant. See Senate Committee on the Judi-
ciary, Subcommittee on Antitrust and Monopoly, (ompetition in Delense
Procurement Hearinys, 90th Cong., 2d Sess.

2Congressffndl Record, 9 September 1969, pp. 24793-24797. Many
examples of similar statements can be found in the recent debate on
the F-18 program. Congresstonal Record, 1 October 1975 (daily ed.),
pp. H9377-1H9408; 13 November 1975 (daily ed.), pp. S20004-520015;
14 November 1975 (daily ed.), pp. S20132-520134. The preference for
prototype rivalry over paper rivalry for competition reasons is un-
migtakable.

.
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the possibility of the acceptance of a "carry-over" effect1 arises.
Among persons concerned with weapons acquisition policy, there appears
to be a shared percveption that if the source selection date is delayed
long enough, so that the configuration of the system has been substan~
tially established under "competitive pressures,” the benefits of the
rivalry in the design phase will '"carry over" into the production of
the system,

There is price competition when two or more firms are competing to
sell identical (practically, if not literally) products. One applica-
tion could be as a supplement to design rivelry. For instance, once a
superior design i{s chosen from among competing oroposals, solicitation
of several producers, in addition to the designer, could follow for bids
on production of the winning design. The result would be an environ-
ment conducive to price competition with the likelihood that competitive
benefits (in the form of lower prices) would be realized in the produc-
tion of the system, just as they theoretically were during the design
of the system (in the form of technological innovations). The price
competition arrangement described requires additional early investment.
The "carry-over" theory envisions comparable benefits without additiomal
costs.

Congress seems to recognize and subscribe to the carry-over effect.
Before the initiation of actual competitive prototyping efforts, the

effect was a matter of conjecture among legislators. Senator Hart said:

(1)f two contractors were undertaking the design of a system, work-
ing {n a competitive environment, building prototypes, knowing

that only one would be awarded the ultimate contract for the manu-
facture of the system, ! believe this would provide the strongest
possible inducement to design a system that {8 cconomtoal to =uny-
Jucture and to operate. 1 belileve that this competition would be
good for the taxpayers.’) [Emphasis added.)

v ——— o —

lThis term was dJdevised by Gencese G. Baumbusch of The Raand Corpo-
racion.

2On the nature of this iavestment, see Carter, !'trected !toenging
(1974).

3.

Somgregalong] Yoo, 9 September 1969, p. 24795,
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several years later, experience with the competitive prototyping pro-
grams apparently reinforced Congress's appreciation of the existence of

the effect. This exchange took place during questioning about the cost

S TS P

control and estimation aspects of the A-X attack aircraft program:

‘ Mr. CROMWELI. [Charles Cromwell, Professional Staff Member].
ST One of the points emphasized in Colonel Hildebrang's statement was

B that you want to maintain cost :ompecition between two contractors
£ 9 (Northrop and Fairchild Republic] all the way up te where vou award
g 3 a production contract. On the other hand, isn't a lot of your ul-
A timate cost of producing an afrplane built into it in the design
phase? Both contractors in the A-X competition have designed what
' ij we are told are cheap anc easy to build airplanes. Can't you take

- his [sic] design, as you currently know it, update it for his pro-
duction proposal and have a really good handle on what the ulti-
mate cost is going tu be?

. General GLASSER. Absolutely--and you are describing one of
s i the great utilities of a prototype program.

k- A discussion of the Army's UTTAS (Utility Tactical Transport) helicopter
prototyping competition (between Sikorsky and Boeing Vertol), which is
atypical in that it is to extend into the full-scale development phase,

vovered the same yground:

‘i' o | Senator SYMINCTON. As 1 understand, you have two experienced
S SN contractors...
. § .

R . Dr. FOSTER [Dr. John S. Poster, Jr., Director of Defeunse

s Yeseareh and Eagineering). VYes, sir.

1 g ‘ Senator SYMINGTON [continuing]l. That you are carryiug

o through the full engineering development progras.

- Pr. POSTER. You, Mr. Chairman, know, nothing that we have

found ia s0 effective, when it comes to making equipment work
satisfactorily and better than we had estimated, tham to have two
competitors working head to head with havdware in the field and
making the necessary changes in otder to improve the situation.
Now, in our view, {t just takes more prototype helicovters than
ia the view of the members of the ataff. lt is =imply a judgment
Bat Ll

™ Sepator SYMINGTUN. Does the hope of long-tevs savings due

1 . . . ,

Seftate Cotmittes on Armed Services, Subcomssittecs on Research and
Development, o. .o 'v o . Appeocs vl anzRoelzriow, searinge, 9ad
Cong., 2d Seas., p. 39,
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to price competition justify the expenditure of some $150 million
additional to carry two contractors through development?

Dr. FOSTFR. Yes, sir.l

The terminology inm the last two exchanges calls for some attention.

In the first one, Mr. Cromwell referred to the maintenance of "cost
competition.” The similarity of the term to price competition is mis-
leading since the situation Cromwell is describing is the classic case
of rivalry, where both cost and performance determine the winner of the
competition. In the second exchange, Senator Symington refers to "long-

1]

term saviags due to price competition,” exhibiting the same imprecision
that Mr. Cromwell's statement did. Howewver, Senator Symington's re-
ference i{s more instructive since it discloses that the effects of price
competition (primarily lower prices) are anticipated in the production
phase (the "long-term'") even when rivalry is staged ''upstream' in the
design, development, and init..l production process.

It is important to note the relationship between the "carry-over”

¥

effect and DoD's assumption of "enduring competition.” The existence
of the former might be thought to justify belief in the latter. That
ts, if early rivalry doms succeed in suppressing costs in the produc-
tion phase, DoD's characterization as competitive procurement of
systems long ago reduced to a sole source enviromment is not unreason-
able. However, DoD's recognition of a '"follow-on after design compe-
titfon” category (sole source procurement from a contractor who won a
design competition) and its characterlization as competitive procurementz
disregards the duration of the competition. Valldation of the bob
approach requires the additiomal dbut unproved assumption that the
“carey-over' eifect exists no matter how much development cceurs after
the sole source is melected.

ey e e .~

lSénate Committee oe Armed Sevvices, « o ¢/ . drpeeppelarsoe
Adriopiair e, Fegr nge, 93d Cong., lst Sess., p. 995,

zuf this type of procurement, Assistant Secretary of Detense (l&l)
Arthur I, Mendolia stated: "While some zystems wvere ofiginally awarded
on a competitive basis, follow-on guantitite= can genctally be obtaiced
cconomically from the sipgle svetes prime coateacto:.” Joint E.onoaice
Cosmittee, Subcozmaittee ou Friovities and Ecomoay in Lovernsent, “fc

. “ i . N . " o .t X
Asgula o LT acyy @ asterg, Hedr v, p. JTLSL
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FS' There is evidence that congressmen seem at home with the weaning Ag

1_! 'i“ ' of price competition when it arises in discussions of second sourcing j%
- ;o (usually defined as having a second producer share production with the §§
y % initfal producer). Not only is the term used correctly, it is used %
- with the conviction that it represents a good thing. When questioned };

about a sole source contract, a service witness will commonly remind

the inquiring congressman of the possibility of subsequent consideration

©maeeen e

e RN

of additional sources. A recurring example is the TOW weapon system,

for which a one-third reduction in unit cost is usually claimed.l

Second sourcing in a competitive environment, where the "better" pro-

e s

Ayl

.E‘ ducer will win a larger share of the total buy of a system to be pro-
duced in large numbers, has been very well received. Examples include

3F( § the AIM-9 Sidewinder and AIM-7F Sparrow missiles, and the Mk-48 torpedo.

St e

Vet W e

There has been less interest in the feasibility of second sourcing in
larger programs, and the replies by the services have been uniformly Ex

negative. For instance:

.
]

E. oK Mr. FINE [Hywman Fine, Professional Staff Member). What is
your opinion concerning the attainment of the benefits of price ,
competition by bidding follow-on procurement where the inveatory ﬁr
requirement is large enough to warrant the second source?

Pr. LABERCE [Dr. Walter §. LaBerge, Assistant Secretary of
the Air Porce (R&D)). I think personally it is u wise thing to
3 do and 1 have seen it work effectively on several contracts in my
¢ prior position with the Naval Weapons Center. Again, the volume
. needs t~ be quite high to warrant this. It also needs to be a
S simple product. You can't {tem a second source [on an] airplane
shore of a wartime circumstance.

1See. for example, the exchange between Senaror Lloyd Bentsen
(D-Tex.) and Dudley Clarke Mecum Il, Assistaat secretary of the Army
(lst), in Senate Committee on Armed Services, »¥ 4 0 .0 dppeoprdars
Adfhopratroon, Hearivg2, 92d Comg., 2d Seua.. pp. 1511-1513. Note :ha!
when the original TOW producer, Hughes, won out over the secound source,
; Chevaler, the Army claimed a 42 percent savings. der 2rdoe Jatly,
- 30 November 1971, A 30 perceat savings Figure kas also been used gen- i
= erally, without repard to a specific syntem. See testimony of Norman
3 K. Auvgustine, Under Secretary of the Army, Senate Comajttee o Armed
Services, Subgommittee oa Rescarch aad Development, 7V /d7°c .o dr-
ng;r'ltf‘n Aurhoeisgt v, Hearinge, 934 Comp., st Sess., p. 2218,

- = Se»ate Luuai:;ec on Areed Services, Subcommaittee on Research aad
13 ; Development, ¥ fJ2°c . frpmgel.riowm duriopiaatt v, Heariage, 93

A Cong., lat Sess., p. 2889, Mr. Fine asked the same question of an
Aray vitness earlier and received a similay answar (FH7J00, ol 2218).
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Speculation about wider applications of price competition, at the be-
glaning of production, for example, has not been evident.

As a general matter (with all other things being equal), given the
choice between competitive and sole-snurce procurement, sentiment in
Congress would favor competition. Although distaste for the sole-source
idea may be part of the reason, it is certain that ccmupetition is viewed
as having certein direct benefits--primarily lower prices and techno-
logically better products. When the focus shifts to differences in
modes of competition, there appears to be an assumption within the
Congress that design competition (with reduction to a single source
well in advance of production) can indeed insure lower production
prices. 1f this is the prevailing view, {t is optimistic because the
operation of the "carry-over" effect is still open to question and
qualification in the minds of those outside of Congress. Consistent
with the belief in the effect, Congressional and DoD interest in price
competition is found only in the context of second sourcing and not in

the context of major systems for which design competitions are staged.

Perceived Indirect Benefits

Faith in the direct benefits of competition does not adequately
explain the level of Congress's interect {n the subject. It does not,
{or example, fully exzplain irs strongest statement to date--the enact-
ment of a competition requirsment into law (lnternational Fighter Air-
craft program).l Competition for weapon system coniracts must invelve
an additional, indirect benefit or attraciion (indivect beeause it does
not bear an the system that ia the sublect of tae contvacr). This ia-
direct benefir steas from the view that cumpetition, in whatever fors,
is the functional equivalent of equity.

Characterizatica of nou-cempetitive ot wole source contracts as
wasteful and costly apaears oa the surface to bhe an indizrment of the
conventional implications of sonopolistic evils in the situation. To
dare, however, similar odblwctione tu inftially eivalreus procurcemants
thar gre reduced to 4 male soutie situdati:on very garly ir the process

C rmw aem -

See pp. 624,
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are difficult to find. Part of the explanation lies in the belief in
the "carry-over" effect, discussed above. The balance lies in the be-
lief that awarding very larggugnd long-term contracts without competi-
tion appears to be unfair (to the rest of the industry); the staging
of some type of competition creates the appearance of fairness.1

Two of the episodes examined in Sec. II contain suggestions of
this phenomenon. For example, the IFA program had sole source begin-
nings. 1In retrospect, this course seems consonant with the character
and purpose of the requirement. (The acquisition did not require com-
petitive procurement.) Nevertheless, reaction to it was hostile (ag-
gravated perhaps by the overall controversy of the program, because of
its association with the war effort and with Vietnamization). The
response was to take an unprecedented step: enactment of a requirement
that "competition" for the contract award be conducted. That this was
probably not entirely motivated by a concern to avoid the potential
economic disadvantage of sole source procurement is supported by the
absence of any expressed interest, either prospective or retrospective,
in tne competition itself. The built-in requirement is best explained
as a largzly successful effort to minimize opposition to a controver-
sial program by precluding any charge of unfairness.

Similarly, when the subject of recompetitinn arose in debate on
the F-18 program, one of the most prevalent supporting arguments was

based on fairness. House Appropriations Committee Chairman Mahon said:

[LIV] does appear to have a point that if this Navy airplane
was not to be a derivative of the F-16, then the protesting com-
pany plus everybody else, in fairness, apparenth should have had
the right to compete. This seems logical to me.

1This report does not purport to examine the reasons for the im-
portance of fairness, if indeed they are capable of being articulated
at all. That type of examinaticn would undoubtedly begin with attention
to the underlving influence of the traditional 'dominance of the market"
notion of capitalism and to the special nature of the finite, close-knit
structure of the defense industry (particularly at the prime contractor
level).

bl
“House Committee on Appropriations, Subcommittee on Departmeni of

Defense, 7Y 27671877 DcbD Approrriation, Hearings, 94th Cong., lst
Sess., Part 9, p. 266.



And, Senator Goldwater, proposing that the aircraft be recompeted, con-
cluded:

Maybe the F-18 will be the beet. I would wish to see some of these
other companies that can build just as good an alrcrafc as Northrop
or McDonnell Douglas have a go at this. This is my whole argument.

Thus, support in Congress for acquisition strategies that accentuate and
promote competition will not be exclusively a product of belief in the
potential direct economic and technical benefits. Much of the attrac-
tion will lie in the appearance of evenhandedness and equity intrinsic

in competitive procurement.

NEGATIVE CONSIDERATIONS

A series of factors militate against suprort of t' - use of compe-
tition. The analog of what was termed perceived direct benefite is an
obvious factor. The characteristics of the acquisition may render :zom-
petition for the contract award superfluous. For example, if the pro-
jected buy 1s small (e.g., SR-71, AWAC3), or 1if the cost of development
in relation to the cost of the whole system is very high (e.g., B-—l),2
extended competition involving maintenance of multiple sources may be
undesirable. Apart from the situations where the theoretical direct
benefits of competition will not accrue, benefits may not be recognized
where they are in fact likely. This is the complement to optimistic
attribution of advantages to a particular acquisition strategy--e.g.,
recognition of a "carry-over" effect in cennection with design compe-
vition. This subsection is devoted to an examinaticn of less obvious
(and less direct) negative considerations.

anngPessiona/ ftecord, 13 November 1975 (daily ed.), p. $20012.

2The Alr Force did stage a design competition for the B-1 alrframe
contract, but the proposals were company-funded. In November 1969,
RFPs were issued to General Dynamics, Rockwell International (then
North American Pockwell), and Boeing. (Lockheed was subsequently
allowed to compete but did not submit a proposal.) Rockwell was
awarded the contract in June 1970.
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Perceived Alternative Cost Reduction Strategies

The point was made earlier that there will at times be options
that are more desirable fror. a cost standpoint than any forwm of compe-
tition. The most significant {s the choice of improving or adapting
an existing system rather than developing a new one. 1t can be argued
that making this cholce necessarily ilnvolves competition (between
the new and existing syssems) and {s therefore not properly terzmcd an
alternative strategy. This {s correct, particularly when the situa-
tion finds an extant system being considered along with nawly proposed
systems. Examples from the past include the IFA competition and the
competition for the Navy's carrier-on board-delivery (COD) requirement
(won by Lockheed's $-3A Viking). As the dare for the production de-
cision on the B-1 nears, there will be continued advocacy of modifying
the B-52 or the FB-111 instead. The same issues were aired when the
B-1 (then AMSA, Advanced Manned Strategic Alrcraft) was first funded.
In the middle 1960s this debate once resulted in no action being taken
at all (when the YF-12A and F-106X were considered to fulfill the ad-
vanced interceptor requirement). There will be¢ other situations in
which the choice of modification or aduptation will be made In 'few of
soliciting new proposals.

In recent years, the importance of foreign sales has meant that
continuing attention is being paid to the desirability of interservice
and intraservice/intersystem commonality, the objective ceing the reduc-
tion of the unit cost of systems offered for export.l Examples of this
entering into discussions of a new system were the proposals to yse
modified F-1l4s or F-15s as the Navy's VFAX.2 Reducing the unit cost
of aircraft already in development or production is ar aim that mayv be
inconsistent with development of new systems, even when a competicive

lA study of 35 major weapon systems by the Congressional Budget
Office concluded that "on the average one dollar of [foreign wilitary)
sales results in tourteen cents {in savings to the U.S., of which four
cents represent R&D recoupments.” See Congressional Budget Office,
Budictary oot Jiotngs ¢ rhe Depaprrent oF lerenac Reaulting Myom
Foeel oo M Jilee, 24 March 1976, p. o x.

9

-

See Rep. Mahon's statement, p. 40.

B “ PR R . R TR X N e N
N e o S0 ST By e g ens X2 T o
_ | Sl e oty = o I s h

cwAke s



e o

R i,

e

AN Nl

[

~57-

source selection process is contemplated. It may inhibit competition

by inhibiting new systems.

Organizational Constraints

With regard to acquisition strategies that involve extended design
competition (e.g., througl the full-scale development phase) or in-
creased price competition, there is a different set of constraints on
congressional support. One is the difficulty members of Congress face
in "internalizing" the future benefits that make advanced competitive
strategies involving greater initial expenditures attractive. Thus,
although there is acceptance of the fact that increased expenditures
in the early stages will result in savings overall, the strategy is
not necessarily viewed as self-serving. Members of Congress (primarily
in the House, of course) are keenly aware that their positions are
secure for just the short run apd that shori-term costs are more visible
(more marketable by opponerts) at election time than unrealized long-
term savings. Consequently, future savings are likely to be discounted
in favor of savings in the present. The overly optimistic faith in Air
Force/Navy commonality (and attendant competition tradeoff) evident 1in
the NACF case is an illustration.

Adoption of advanced competitive strategies is to some extent dis-
couraged by the evoiution of defense gpending into a tool of sccilal and
economic policy. System cost and performance and enemy threat are
rarely the exclusive considerations when initiation or termination of
a weapon system program is contemplated. The employment effects of the
decision are also weighed carefully. The more important non-perfor-
mance, non-price considerations become, the less relevant are acquisi-
tion strategies that seek to maximize design ard price competition,

[t will be suegested below, for example, that this fact makes the in-
troduction of price competition into major weapor systems acquisition

unrealistic,

External Relationships

In the complex relationship of the military services and the Con-

gress one facet stauds out and bears rvather heavily on any congressional
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treatment of nationai security issues: the great deference paid to the
services on questions dealing with weapon systems. Many people, in-
cluding memhers of Congress, have advanced the hypothesis that on most
matters of defense policy the Congress will defer to the military.l
A good illustration is the statement made by Rep. Elford A. Cederberg
(R-Mich.) during the floor debate on an amendment to cancel the F-18

Navy Air Combat Fighter program. A principal consideration was whether
the aircraft was needed as much as Navy witnesses had said or whether
modification of other aircraft (F-14 or F-16) was a workable alternative.

Rep. Cederberg made this point:

Now, there is not anrybody on this floor that I know of that knows
anything about the designing of an aircraft. I certainly do not.
I am perfectly willing to leave this matter up to those in the
Navy who have been living with this matter year zfter year.2

Both the House and the Senate did just that. The significance in the
context of this study is that an inclination on the part of Congress to
use more price competition or extended rivalry may be suppressed if
confronted by service dedication to a single system (or contractor).
Moreover, although Congress consistently accepts the delays implicit
in various alternative acquisition strategies when the services do not
seem to be pressing the point, it is also true that Congress is quite
responsive when scheduling is a major concern of the military. It is
likely that an opportunity for 'experimentation would be forgone if, for
example, testimony by service witnesses stressed declining force levels,
etc.

Quite apart from the influence of the military are the frank res-
ervations within the Congress about the desirability of ''real competi-
tion." Representative Otis Pike (D-N.Y.) has said:

lSee, e.g., Aspin, "The Defense Budget and Foreign Policy: The
Role of the Congress" (1975), pp. 155-174; Fox, Arming America (1974),
Chapter VII; Morton H. Halperin, Bureaucratic Politics and Foreign
Policy, Brookings Institution, Washington, D.C., 1974, pp. 230-232, 257.

ZCongreaaional lFecord, 1 October 1975 (daily ed.), p. H9386.
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If we really try to make real competition in all our procurements,
it is perfectly possible that if the competitors are honest one
company 1s going to win them all. And I can see--I greatly believe
in competitive procurement. But I also see an awful danger, too.
Some companies are just plain better than others are. I don't

know what we can do about it.l

There can be little doubt that the relationship of the Congress and the
defense industry is a special one. This sentiment reflects a recogni-
tion of industry imperfection and can be traced to a protective concern
for the industrial base. Carried to its extreme, both in the idea and
its acceptance, the statement is antithetical to both design and price
competition in their pure forms. It will be suggested below, however,
that thils reservation, whatever its brevalence, has less of an effect

on the fact of competition than on its form.

FINAL DEFINTION AND POLICY IMPLICATIONS

An impetus for this inquiry was the ongoing discussion among stu-
dents of systems acquisition policy of ways to "increase'" competition
for major systems and perhaps introduce price competition at the ini-
tial production stage of the acquisition process. From the perspective
of the Congress, these approaches are difficult. It is clear that con-
gressional approval of any particular use of competition will never be
based ¢n toto on a balancing of the direct costs and benefits. An ef-
fort has been made to identify the perceptions and considerations that
do shape congressional attitudes toward acquisition strategies designed
to inject "competition" into the source selection process. These con-

siderations can be summarized as follows:

I. Positive
A. Direct benefits of competition

1. Lower prices
(even when competition is limited to early design
and development stages, the price effect is viewed
as carrying over into production)

o 7

1House Commictee on Armed Services, FY 1977 Dol Appropriation
Authorization, Hearings, 92d Cong., lst Sess., p. 4446,
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2. Technological excellence

B. Indirect benefits of competition
(e.g., the equating of competition in any form with
the appearance of fairness or equity)

I1. Negative
A. Unsuitability of competition in some cases

B. Alternative strategies or goals
(e.g., intersystem or interservice commonality; inter-
national standardization)

C. Organizational constraints

1. Inherent antipathy toward efforts that involve in-
creased short-run expenditures as the condition for
long-rur cost benefits

2. The cvolution of defense spnding into an important
tool of social and economic policy

D. External relationships

1. The tendency to defer to the military on many ques-
tions of weapons acquisition (coupled with the mili-
tary's preference for new weapons as soon as posible)

2. Misgivings about the possible "attrition effects" of
"real competition' stemming from a protective con-
cern for the defense industrial base

Which considerations predominate is partly a function of the date at

which the decision 1s to be made. For example, threat perceptions

change over time; and when the threat seems to be growing rapidly, there

is less disposition to accept the delay inherent in competition. Also,
reasons for bypassing competition differ according to the stage of de-
velopment of the system at the time of the cholce, as illustrated by
the NACF episode.l

Evidence on the way these considerations are weighted and brought
into play suggests that theoretical arguments for competitive source

selection techniques simply do not comport with the realities of

lln 1974, when the program was not yet underway, competition was

by-passed because 1t was felt to be too costly. A year later, after
development was begun, the primary reasons for by-passing competition
were (1) the Navy's strong support for the existing program, (2) the
feeling that a new competition would not result in a better aircraft,

(3) reluctance to cancel ongoing programs, and (4) uneasiness about the

effect of a delay on force structure.
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Congress's role in the acquisition process. Such arguments underesti-
mate congressional concern for the health of the defense industry and
for the distributional effects of source selections. Testimony calling
for reducing the number of American airframe manufacturers has not been
well received, and there 1s expressed concern for the United States'
so-called "one-and-a-half" industry capability in the production of
large jet engines.l In light of this concern, the sentiment expressed
in the statement by Rep. Otis Pilke above2 should not produce surprise.
Rep. Pike observed that ''real competition" entailed an "awful danger"
and an apparently serious problem: what to do about the fact that some
companies are just plain better than others. The answer has been to

add another dimension to competition for major weapon systems:

Mr. FULBRIGHT. What about the recent contract for the [DD-963]
destroyers?...Was there any competition in bidding for those ships
or were the awards made on other grounds?

Mr. PROXMIRE. I guess political competition.3

Political competition, in which factors other than price and system
design and performance help decide what is to be built, has been hy-

pothesized for some time.A The following is a sample of non-price,

lThis refers to the fact that two companies, General Electric and
the Pratt & Whitney Division of United Technologies (formerly United
Adrcraft), produce the overwhelming bulk of large propulsion units in
the United States, and that Pratt & Whitney is partially based in Canada.
General Electric builds the engines of the F-4, F-5, C-5, S-3, A-10,
F-18, YC-14, and B-1, among others; Pratt & Whitney engines power the
A-4, A-6, B-52, U-2, KC-135, C-141, F-111, SR-71, E-3A AWACS, F-14,
F-15, I'-16 and YC-15, among others. (Engines for the A-7D, P-3, and
the E-2 are produced by the Detroit Diesel Allison Division of General
Motors.) See House Committee on Armed Services, FY 1972 DoD Appropria-
tion Authorization, Hearings, 92d Cong., lst Sess., pp. 4432-4447; Con-
gressional Record, 13 November 1975 (daily ed.), p. $20013.

2See p. 59.
3Congressional Record, 17 August 1970, p. 29292.

“One of the most interesting and controversial treatments of this
subject is in an article by James R. Kurth entitled, "Why We Buy the
Weapoas We Do," Foreign Poliecy, No. 11, Summer 1973, pp. 33-56. Kurth
offers two explanations of what he calls "American weapons policy."
The major one i{s termed the "follow-on imperative': Since a large and
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nen-technical considerations that might influence source selection {(and

suggestions of possible occurrences):

1. Past performance of one of the contractors (e.g., C-141 and
C-5A, both times Lockheed over Bo=ing?);

2. Locations of the contractors (e.g., F-111, General Dynamics
over Boeing?);

3. Economic conditions of the contractors and their locales (e.g.,
A-10, Fairchild Republic over Northrop?).l

It is submitted that members of Congress are sensitive to this non-price,
non-technical evaluation and that the Congress values the flexibility

it provides. For instance, the SST was not handled as a defense program;
Chairman Rivers provided some insight not only into how it would have
been handled but also into the flexibility that the military committees

know they have:

established aerospace production line is believed by defense policymakers
to be a national resource, ''at least latent pressure' is exerted on the
Defense Department to award a new major contract to a production 1line
when an old major contract is phasing out. The other explanation is
the "bail-out imperative': The government awards contracts to corpora-
tions in deep financial trouble. Some of Kurth's supporting examples
are open to question (for example, the follow-on imperative is not
illustrated by the award of the F-135 contract to McDonnell Douglas when
the ongoing F~4 program and the production line situations at the other
competitors--North American Rockwell, Fairchild Hiller, and Northrop--
are considered), and ouly one of his four predictions was correct. The
considerations identified are undeniably important factors in source
gelection decisions; however, the word "imperative" {s herdly suitable.

1Other competitions have simply proved unpredictable--e.g., the
competition for the F-15 Eagle, which ended on 24 December 1969 with
the selection of McDounell Douglas. Early reports had Fairchild Hiller
in the lead, with the North American Rockwell/Northrop team a '"not very
good second” and McDonnell Donglas last. derospace Datly, 10 March
1969. A day before the award was made, Standard & Poor's indicated
that North American Rockwell was going to win. See Aerogpace Datly,
7 January 1970. Five weeks before North American Rockwell won the B-l
competition, it was widely reported that General Dynamics was going to
win, with Boeing second, and the eventual winner third. See Aercspuce
Datly, 30 April 1970.

U el X @ .,
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You take an SST. I saw both of them. 1If I had been the one 1
would have sclected the Lockheed version..../ think I wowld have
given Boein: s.rethin; olege.l  [Emphusis added. ]

And, Rep. Charles H. Wilson (D-Calit.) was well within the bounds of
accepted practice when he called tor award of the B-1 contract to North
Armerican Rockwell (a censtituent) on the grounds that "all recent pro-
curements (had] gone elsewhere.”2

Political competition for contract awards results {rom the workings
of constituent politics and two factors mentioned above: (1) use of
peacetime defense spending as a tool of fiscal policy and social en-
gineering, and (2) aversion to attrition of major defense contractors.
Given its presence and force, existing approaches to various competitive
procurement strategies should be reconsidered. At the very least, it
should be acknowledged that textbook usages of such terms as ''price ccm-
petition” and "rivalry" are inadequate to describe the nature of the
selection procedures actually in use.

It is on the question of flexibility that the most ambltious com-
petitive strategies (these involving price competition) will a fortiori
be discounted by the Congress. Congress has ensured that it will have
regular and significant input into decisions during the lifetime of a
weapon systew by such neasures as reduced use of no-year funding and
institution of the double-tiered appropriation process. It is safe to
say that there would be resistatce to any procedure that appeared to
lock in a course of conduct at the inauguration of a eystem. It i@
very possible then that price competition, which would close off non-
price considerations, may not even be acceptable as it would diminieh
current flexibility aud poesibly result in the realization of the danger
described dy Rep. Pike. It may de that the utility of price competition
strictly defined diminishes as the size of the systenm (and importance
of the contract) increases. If so, it would help explain why the
spparent understanding in Congress of the workings and sdvantages of

Liouse Comsittee on Armad Services, FY 1970 ol Appropsiation
Authortization, Heurtrgya, 9lst Cong.., let Sess., p. 2354,

zAaroap¢ee datly, 2) March 1970,
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competition seems distorted in the context of large systems (possible
definition: too large for second sourcing).

One of the most important lessons to be learned {s that present-
day procurements bear little resemblance to the definitional concepts
of price competition and rivalry because of the attention paid to dis-
tributional considerations. The hallmark of the modern approach--namely,
flexibility--1s highly volued since it insures that such non-price,
non-technical considerations as a protective interest in the industrial
base can contribute to source selection decisions. Therefore, a hard-
sell of the net cost benefits of a wroe advanced strategy--e.g., the
use of directed licensing to obtain price competitivn in initial
production runs--will miss its mark if (1) it patently limits Congres-
sional flexibility, or (2) it is not supplemented by appeals to con-

siderations other than cost savings (e.g., fairness).
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; Appendix

b, SUMMARY OF THE CENERAL ACCOUNTING OFFICE'S DECISION

- IN LTV AEROSPACE CORPORATION'S PROTEST OF THE F-18 CONTRACT AWARD
E _:i ? (30 September 1975)

3 1. INTRODUCTION
B ;f 1

A, Pogtltion o) LIV Aerogpace Corporation (LTV)

*

1. Navy selection of the F-18§ violated the FY 1975 DOD Ap-
propriation Act since the F-18 is not a "derivative" of
the F-16 and not common with {t.

Bt im A R AWl v ~ . v e L
N . - S -

2. At the very least, the selection of the F-18 must ke

. ;_ deemed void as against public policy since the selection
MR wag contrary to the Conference Report that led to the
passage of the act.

3. With regpect to the competition itself, the two competi-
tors, LTV and McDomneli Douglas, were not properly evalu-
R ated in the areas of commonality, engines, aund cost.

i 3 4. The relief sought is initiation by the Navy of a new
§- 3 competition for the Navy Afir Combat Fighter (NACF).

- B ;. B, Foaieion 7 the Ny
N 1. Denies generally all of LTV's allegations.

2. Selection of the F-18 complied with both the letter and
spivit of the FY 1975 LOD Appropriatien Act.

3. Both LTV and Mcbounell Douglas were evaluated fairly and
;;: : on the same basis.

AN B s 3 epres

4. The F-18 is the best design for the Navy's requirements,
- N I1. TIMELINESS OF THE PROTEST

A. The Comptrullicr General may comsider any protest, evea if not
timely filed, where he determines that ft raises {ssues

! significant to procurement practices ov procedures. Section

IR - 20.2¢b), & C.F.BR. (1979).

~
AP E AN

ji B. It is concluded thatr the fssues presented are signtficant and
- £ thus timeliness of filing is not relevant.

o ILTV wvas represcpted by the Washington, D.C., figm of Pried, Prank,
- Harrin, Shriver and Kampleman. The protest i{s reprinted in Scenate

: Cosmittee on Goverament Uperatioas, Subecoemaittec oa Feueral spendtng
Practices, Efficiency, and Open Coverament, Mi' r “uafesd deqpla’ el
Kelope, Heaminga, 96th Coag., lst Sesx., Fart 0a¢. pp §-38.
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ISSUES PRESENTED

A

Whether the F-~18 selection was in violation of a "congressional
directive' (raising questions regarding interpretation of a
federal appropriations act and "congressional intent" as

public policy).

Whether the F-18 award resulted from improper and unfair com-
petition.

LEGALITY OF THE CONTRACT AWARD

A.

bFogition of LTV

1. An appropriation, particularly when in lump-sum form, must
be read in light of its legislative history.

2. The legislative history of the Act in question includes
the Conference Report, tH. Rot. No. 93-1363, 93rd Congress,
2nd Session (1974).

3. The report explicicly stated that $20,000,000 was beiag
provided for an NACF, but that "adaptation of the selected
Air Force {ACF] to be capable of carrier operations is
the prerequisite for use of the funds provided”" and that
"future funding is to be contingent upon the capability
of the Navy to produce a derivative of the selected Air
Force [ACF] design.”

4. Since the F-18 is not a derivative of the ¥F-16, chosen by
the Ailr Force, award of the F-18 contract involved the
expenditure of funds in violation of the 7Y 1975 DOD Ap-
propriation Act and is thevefore invalid.

.

. . s
rgreton -, tre .’Vl;’_‘.j

1. 1t is conceded that {(a) the F-18 is not & derivative of
the F-16, and (b) the language of the Confereuce Report
precludes the expenditure of $20,000,000 on anything other
than a derivative of the F-16.

2. However, a lump sum appropriarion that is clear and un-
ambiguous on its face cannot be construed as incorporat~
tnp restrictions thut appear solely in the Conference
Report.

3. And, alrthouph legislative history may indicate cougres-
stonal intent, aon-compliance with a provistion not in-
eluded in the Jaw itself is wot illegal per se.

4. Although there was no roprogrameing in a formal sense,
congressional appruval fov the deviation froa the aon-
statutary guidance was otherwise obtained.

Avirgata by Al

1. It is 4 fundamental principle that laws are to de con-
sterued tn such a way as to give eflect tu the intent of
the legislature.
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2, One of the ways this intent can be determined i{s by resort
to the statute's legislative history.

3. There is a difference between utilizing legislative
history for the purpose of illuminating the intent under-
lying lan; uage used ip a statute and resorting to that
history for the purpose of writing into the law what is
not there.

4. Where as here Congress merely appropriates lump-sum
amounts withou. -taiw ory restrictions, a clear inference
arises that the intent is not tco impese legally binding
restrictions, r3ardless of restrictive language in non-
statutory matevial.

5. Thus, where a statute clearly authorizes the use of funds
for the procurement of "military aircraft” without re-
striction, it must be construed to provide support for
the validity of procuring any military aircrafe.

6. This does not mean agencies are free to ignore clearly
expressed legislative history applicable to the use of
appropriated funds. To do so risks strained relations
with Congress, but not legal sanction.

D. (Concelustorn: The Conference Committec statement relied upon
by LTV comstitutes a "directive” parallel::g and complement-
ing--but distinct from--the actual appropria:ion. Therefore
the challenged contract award did not violare the FY 1975 LCD

Appropriation 4Act and is thus not f{llegal.

PUBLIC POLICY CONSIDERATIONS

A. Position o LTV: Public policy favors "the utilization of
oune hastc aireraft technology and design to f.1£111 the needs
of both the Navy and the Air Force for a lightweight ACF."

B. Jomelusgion: Since (1) there were no statutory wiolations
attending the challenged award. (2) the contract dhresg nct
require {llegal actions, (3) there was not a violucion of
moral standards, and (4) there is a strong presumpiienm §n
favor of the validity of contracts, it would be tmprrser to
con¢lude that the contract award is wid as coutvary te
public policy.

REFRUCRAMMING

A, Fladrioe SFLIVD Even (F the Navv's dctioas vere ot con-
travy to statute or public policy, thowe actions cannat de
upheld Becdause the Navy did ot comply with the applicadle

Dobr Diveetive and lustruction on reprogramming.

3

el onr DOD direetives, unlike lawvs and rvegulatfoes, da
ot provide the CAO with a proper bawnin for determining the
legality of capenditures.
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THE COMPETITION

A.

Introdustinn

1. The RFP/RFQ established performance and cost as the
equally weighted primary criteria; commonality was the
third most important factor. (Others included reliabilicy
and maintainability, development risk, lot I cost, etc.)

2. The general position of LTV {s that it satisfied the
criteria to a far greater extent than McDonnell Douglas
and yet was not awarded the contract.

T g1t

1. e e 00V The commonality eriterion supports the
Conference Report language and thus must be construed as
requiring commonality with the ACF (F-186).

Y N L Y T A

a. It is conceded that the ¥F-18 is not a derivative of
the F-lo.

b. However, the RFP/RFU sought design of a Navy-suitable
lightweight fighter that would maximize commonality
of the technology and havdware of both the LWF and
ACF programs.

¢. Inasmuch as the F-18 is a derivative of cne of the LWF
prototypes (YF-17), the selection did not totally
sidestep the comwonality criterion.

3. Anglgala md U omslusion by A0

a. ‘the RFP/RFQ uses commonality as a goal rather than
as a mandatory feature.

b. Moveover, the conzext in which it was used refers to
both the LWF and ACF programs.

¢. Both LTV and Melonnell Douglas were evaluated fairly
withia that coatext.

7 .
arniines
.

Fodebs

1. Foa'tionm SrLIY

a. The KRFP/RPQ listed four acceptable engines: J-101,
F=l00, ¥-101, and ¥-401.

b, The F-18 engine (F-404) was rot in the exelusive
listing (the LIV F-l6 derivatives used the ¥=100).

-
. x

[
oy
%

fom L rhe Nau
-

a. The four emgines listed were not the oaly etgines
aceeptable. They were only the etpgines the Navy
intended toe furninh as Coverament Puraished Equipwment.

b. At any rate, the F-l8'sy Fedte ongine represcats only
a ariner Bodification to the 1-101 cegine, the primuvy
chaoge being ocue 0f rosenclature.

s
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3. Conclueion: The F-404 engine is indeed a modified version
of the J-101, and LTV was therefore in no way prejudiced
by the engine selection.

D. C(ost

1. Position of LTV

a. The Navy's assessment of the costs of the competing
designs was prejudicial to LTV because it increased
LTV's estimate without increasing McDonnell Douglas's
estimate.

b. DYevertheless, the Navy sel:cted the higher-priced
proposal even though cost was ore of two chief evalu-
ition criteria.

2. Analysis and Conclusion by .0
a. Sinc: the NACF coutract was to be a cost-reinburse-

ment contract, the Navy properly developed its own
independent cost estimates.

b. The same parametric pricing technique and escalation
rates were applied to the LTV and McDonnell Douglas
pr- ~9sals, and thus no prejudice is apparent,

. 1 ar, it was well within the Navy's discretion to
award a negotiated cortract on th= basis of a pro-
posal's technical superiority notwithstanding its
higher cost.

E. The Necessity to Recompete

1. Position of LTV: Once the Navy Jetermined that ACF de-
rivatives were unsuitable, failuce to res-licit the en-
tire aerospace industry (naming Grumman, Lockheed, and
Boeing) violated statutory and re_ulatory requirements
of "maximum competition." 10 U.S.C.52304(g); ASPR
3-101(B).

2, Position of the Navy: LIV has no standing to raise this
issue since it participated in the competition a ' 7sas
not one of those allegedly excluded.

3. Analysis and Conclusion by GAO

a. What LTV is arguing is that both it and the rest c¥
the industry should be given an opportunity to com-
pete for the NACF unencumbered by any requirement
to achieve commonality with a certain other air-
craft (as McDomell Douglas was allowed to do).

b. However, this assumes that the solicitation's com-
monality provislon limited select*sn to an ACF de~
rivative. Since this has been deemed an incorrect
assumption, there is no basis for concluding that
the Navy unduly restricted competition.

. s o e
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SCOPE OF THE DECISION

"It should be noted, however, that [denial of LTV's protest]

does not mean that the Navy is free to proceed with full-scale
development of the F-18. In reaching our conclusion, we have

not cousidered the wisdom or cost effectiveness of the Navy's
decision, nor have we examined the verious alternatives available
to the Navy. Our decision, therefore, does not encompass any
broad policy questions that might be raised concerning the Navy
selection. Rather, it concerns only the award of the short-term
sustaining engineering contracts. Award of full-scale development
contracts will depend upon congressional authorization of fuuds
for that purpose."




