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C. SEXUAL ASSAULT

The initial questions by DACOWITS in the investigation of Sexual Assault:

The Department of Defense has a duty to take appropriate steps to prevent sexual assaults, protect victims, and hold those who commit offenses accountable. 

· Are military members reporting incidents of sexual assault?  If not, why not?  How can the process be improved?

· What can be done to reduce the number of sexual assaults on military members? 

· What is being done to help those affected by sexual assault?  How can it be improved?
Sexual Assault is a crime and a command issue.  It negatively affects unit cohesion, morale, performance, readiness and mission accomplishment. A review of the DoD reports on Sexual Assault, the responses of the participants in the focus groups and a review of relevant research led to an identification of factors service personnel and their families consider when dealing with this issue.  DACOWITS considered suggestions provided by these same sources that might enhance the DoD’s ability to protect servicemembers from Sexual Assault.  The findings and recommendations closely track those of the DoD 2004 Task Force on Care for Victims of Sexual Assault.  DACOWITS commends the work of the Task Force, which we have used extensively in the writing of this report.

1.  Zero Tolerance Policy

a. Findings

We reiterate the words of Defense Secretary Donald Rumsfeld: “Sexual assault will not be tolerated in the Department of Defense.”  A Zero Tolerance Policy is the most effective deterrent to sexual assault in the military and would help to establish the essential climate of trust referenced again and again in our focus groups.  

b. Recommendation

i. DACOWITS recommends that the Secretary of Defense codify the Zero Tolerance policy on sexual assault in a DoD Directive and that the Service Secretaries and Service Chiefs promulgate service specific Zero Tolerance policies.  We find the Army policy dated 7 April 2004 to be an excellent example.  

ii. Commanders at every level must clearly state and widely disseminate Zero Tolerance policies.

2. Sexual Assault Definition

a. Findings

A clear definition of sexual assault is essential to deterrence, effective training, and improved rates of reporting, and consistent and fair military law enforcement.  We fully endorse the priority of the 2004 DoD Task Force on defining sexual assault.

b. Recommendation

i. That the work in progress as a result of the Task Force recommendations concerning a clear definition of sexual assault be concluded as soon as possible.

ii. That the new definition of Sexual Assault as promulgated by the Task Force for Sexual Assault Prevention and Response (SAPR) be quickly incorporated into the UCMJ and be used consistently in training, in data collection and by military law enforcement authorities.

3. Reporting System

a. Finding

Endorses the recommendations of the Task Force with respect to establishing a consistent, military wide reporting system based on a clear definition of sexual assault.

b. Recommendation 

The committee urges DoD to implement a comprehensive and consistent data reporting system that preserves the confidentiality of the victim.   

4. Under Reporting

a. Findings

i. Our focus groups confirm that underreporting of military sexual assault is all too prevalent.  

ii. The committee notes that anecdotal evidence from our focus groups and from Service and DOD wide task force reports trace the high rate of failure to report due to a widespread perception of lack of trust in the system’s ability to respond in ways that will preclude embarrassment, reprisal, and/or negative career consequences.  

iii. Service members must have confidence in the chain of command’s ability to effectively deal with reports of sexual assault.  Confidentiality, which fuels trust in the chain of command, is essential and must be balanced with information needed to provide discipline, accountability and good order. 

b. Recommendation

i. Commanders must fully enforce Zero Tolerance policies and prosecute sexual assault offences to the fullest extent of the law. 

ii. Before proceeding with any potential administrative punishment of the victim for possible wrongdoing in connection with a sexual assault incident, commanders should always consider awaiting the outcome of the sexual assault investigation and prosecution.

5. Privacy and Confidentiality

a. Findings

i. Policies must balance the privacy/confidentiality needs of the victim from the standpoint of treatment with the command’s need for information relevant to good order and discipline. 

ii. Victims are reluctant to come forward unless there is a climate of trust.  Confidentiality is the essential element in that climate of trust. 

iii. As noted in some of the best practices treatment programs, the victim does not have to consent to the prosecution immediately.  However, those involved in the confidential process must be cognizant of the chain of evidence requirements.  Law enforcement officials must get essential information and evidence if the crime is to be successfully prosecuted.     

b. Recommendations

A protocol should be established whereby the victim is encouraged to seek treatment and to report the crime with the assurance that once the crime is reported to law enforcement, privacy will be protected to the maximum extent possible and the victim kept informed of the progress of the case.  A crucial aspect of this protocol is the provision of a victim advocate, independent of the chain of command, who assists the victim throughout the process.  

5. Resources Available

a. Findings

i. Focus group results reveal a high level of awareness of resources available to victims of sexual assault.  However the notable exception is the junior ranks, where it is most needed.  

ii. Research on best practices emphasizes the need for a coordinated, comprehensive, victim-centered approach in which law enforcement, hospital emergency departments and victim advocates work together.  

iii. The challenging nature of providing resources in a deployed environment was also addressed.  Extensive work is being done in this area, and we will monitor this in 2005.

b. Recommendations

Special efforts must be made to reach the junior ranks regarding resources available, e.g. information campaigns directly targeting service members in their living quarters, as well as work and social environments. 

7. Training

a. Findings

The importance of training was a common theme in our review of research into the prevention of sexual assault.  In its final report the 2004 DoD Task Force recommended that the Department of Defense develop instructional materials focusing on prevention across the total force.

b. Recommendations

i. Comprehensive training on sexual assault should be an integral and ongoing part of Professional Military Education (PME) for all levels, enlisted through General Officers, especially in commander and leadership courses. 

ii. Training should emphasize that sexual assault is a crime that will be prosecuted to the fullest extent of the law and should be delivered in the context of the core values of military service and the mission requirements of unit cohesion and readiness.

iii. Using the official definition of sexual assault, training should clearly instruct on what sexual assault is and is not.  The importance of service members taking responsibility for their own and each other’s safety and well-being should be an integral part of this training.  Alcohol use should be emphasized as a serious risk factor. 

iv. Training should not be coed in order to facilitate forthright discussion and understanding.

v.  Training should cover the procedures and resources available to victims following a sexual assault, particularly at the junior grades.  Service members should be instructed to seek immediate medical attention after an assault for both their own care and to enable authorities to collect the evidence necessary for prosecution.  The full range of civilian and military resources should be clearly delineated, so that service members understand that they can seek help at civilian hospitals and from civilian law enforcement in addition to their options within the military.  

vi. Educational awareness efforts should include an information campaign utilizing posters, pocket cards, and other media to convey specific programs, agencies, names, addresses and phone numbers offering assistance to victims of sexual assault.

8. Uniform Code of Military Justice (UCMJ)

a. Finding

i.  Articles 120, 128 and 134, UCMJ, all deal with aspects of sexual assault

ii. Article 120, UCMJ, explanation paragraph (1)(b) “Force and lack of consent,” which establishes a standard for consent, is unclear and can result in the inability to prosecute successfully.

b. Recommendation

i. Articles 120, 128 and 134, UCMJ, should be revised to clarify and more closely align with the official definition of sexual assault, ensuring that sexual assault has a clear and consistent legal standard, distinct from sexual harassment and other sex-related offenses.  DoD should include these revisions in the 2006 legislative proposals.

ii. DACOWITS strongly recommends that the standard for consent be reviewed and revised to facilitate successful prosecution of sexual assault cases. These essential revisions should be implemented expeditiously.
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